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Nore: The attention of those interested in following currently the cease and 
desist orders of the Commission is invited to the advantages offered by the 
Federal Register, which is published daily by the Division of the Federal 
Register, National Archives, and sets forth, among other things, current orders 
and regulations of the different Government establishments, which have general 
applicability and legal effect. 
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FEDERAL TRADE COMMISSION DECISIONS 


FINDINGS AND ORDERS, JULY 1, 1958, TO JUNE 30, 1954 


In Toe Marrer or 
KEN WHITMORE, INC. ET AL 


DECISION IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION ACT AND THE WOOL PRODUCTS LABELING ACT 


Docket 6091. Complaint Apr. 1, 1958—Decision, July 7, 19538 


Where a corporation and its president, engaged in the manufacture and inter- 
state sale and distribution of wool products as defined in the Wool Products 
Labeling Act— 

(a) Misbranded certain ladies’ coats in that they were not stamped, tagged, or 
labeled as required by said Act and the Rules and Regulations promulgated 
thereunder ; 

(b) Misbranded said coats in that they were labeled or tagged as containing 
“A Blend of Wool and IMPORTED CASHMHBHRE—AI Wool,” when in fact 
they were made from fabrics composed entirely of wool or fleece of the sheep 
or lamb and contained no hair or fiber of the Cashmere goat ; 

(c) Misbranded certain of said ladies’ coats in that the percentage or amount 
of the constituent fibers of their interlinings were not separately set forth 
on stamps, tags, labels, or other means of identification as required by 
Rule 24 of said Rules and Regulations ; and 

(d) Further misbranded said ladies’ coats in that the labeling did not give the 
percentage of the alleged cashmere fiber present therein, if any : 

Held, That such acts and practices, under the circumstances set forth, were in 
violation of the Wool Products Labeling Act and the Rules and Regulations 
promulgated thereunder, and constituted unfair and deceptive acts and 
practices in commerce. 


Before Mr. James A. Purcell, hearing examiner. 
Mr. George E. Steinmetz for the Commission. 


DECISION OF THE COMMISSION 


Pursuant to Rule X XII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated July 7, 1953; the initial 
decision in the instant matter of hearing examiner James A. Purcell, 

1 Prior to the issuance of the complaint in this matter the Commission, on January 12, 
1953, Boston, obtained a temporary injunction which halted the alleged mislabeling 


charged and constituted the first action taken by the Commission to enjoin the misbranding 
of wool garments under Sec. 7 (d) of the Wool Products Labeling Act. 
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as set out as follows, became on that date the decision of the 
Commission. 


. INITIAL DECISION BY JAMES A. PURCELL, HEARING: EXAMINER: ° 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said Acts, the Federal Trade Commission on 
April 1, 1953, issued and subsequently served its complaint in this 
proceeding upon the respondents, Ken Whitmore, Inc., a corporation, 
and Sidney Sisselman, individually and as President of said corpora- 
tion, charging said respondents with the use of unfair and deceptive 
acts and practices in violation of said Acts. 

On May 19, 1953, respondents filed their answer in which answer 
they admitted all of the material allegations of facts set forth in said 
complaint; waived hearing as to the facts alleged in the complaint; 
agreed that findings as to the facts and conclusions based upon said 
answer may be made; and that an order be entered disposing of the 
matter without intervening procedure, but reserved the right to appeal 
as provided by Rule XXIII of the Rules of Practice. 

Thereafter, the proceeding regularly came on for final consideration 
by the above-named Hearing Examiner theretofore duly designated 
by the Commission upon said complaint and answer thereto, and said 
Hearing Examiner, having duly considered the record herein, finds 
that this proceeding is in the interest of the public and makes the 
following findings as to the facts, conclusion drawn therefrom, and 
orders: 

FINDINGS AS TO THE FACTS 


ParacraPy 1. Respondent, Ken Whitmore, Inc., is a corporation 
duly incorporated under and by virtue of the laws of the Common- 
wealth of Massachusetts, and respondent, Sidney Sisselman, is Presi- 
dent of the respondent corporation. Respondent, Sidney Sisselman, 
directs and controls the policies, acts and practices of the corporate 
respondent. The office and principal place of business of the re- 
spondents is 16 Oak Street, Pittsfield, Massachusetts. 

Par. 2. Subsequent to the effective date of the Act and more es- 
pecially since 1950, respondents have manufactured for introduction, 
introduced, sold, distributed, delivered for shipment, and offered for 
sale, in commerce, as “commerce” is defined in the Wool Products 
Labeling Act, wool products as “wool products” are defined therein. 

Par, 3. Certain of said wool products were misbranded in that they 
were not stamped, tagged or labeled as required under the provisions — 
of section 4 (a) (2) of the Wool Products Labeling Act of 1939 and 
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in the manner and form as prescribed by the Rules and Regulations 
promulgated thereunder. 

Par. 4. Certain of said wool products were misbranded within the 
intent and meaning of section 4 (a) (1) of the Wool Products Label- 
ing Act of 1939 and the Rules and Regulations promulgated there- 
under in that they were falsely and deceptively labeled or tagged 
with respect to the character and amount of the constituent fibers 
contained therein. Among such misbranded wool products were. 
ladies’ coats labeled or tagged by respondent corporation as contain- 
ing “A Blend of Wool and IMPORTED CASHMERE—AII Wool”; 
whereas, in truth and in fact said wool products did not contain any 
of the hair or fiber of the Cashmere goat but were made from fabrics 
composed entirely of the wool or fleece of the sheep or lamb. 

Par. 5. Through the use of the labels, tags and legend aforesaid 
respondents represent and have represented that their said wool prod- 
ucts were and are made of fabrics composed of a blend of wool and 
imported cashmere fibers; which representations are false and decep- 
tive in that they did not contain any of the hair or fiber of the Cash- 
mere goat, but were composed entirely of fabrics manufactured from 
the wool or fleece of the sheep or lamb. 

Par. 6. Certain of said wool products were further misbranded in 
that the percentage or amount of the constituent fibers of interlinings 
of certain of said ladies’ coats were not separately set forth on stamps, 
tags, labels or other means of identification in the manner, form and 


extent as required by Rule 24 of the Rules and Regulations promul- 


gated by the Commission pursuant to said Wool Products Labeling 
Act of 19389. 

Par. 7. Certain of said wool products were further misbranded 
within the intent and meaninng of the Wool Products Labeling Act 
and Rules and Regulations thereunder, in this, that the label referred 
to in Paragraph Four does not give the percentage of the alleged 
cashmere fiber present therein, if any. 


CONCLUSION 


The acts and practices of respondents as hereinabove found were in 
violation of the Wool Products Labeling Act of 1939 and the Rules 
and Regulations promulgated thereunder, and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondent, Ken Whitmore, Inc., a corpora- 
tion, and its officers, and respondent, Sidney Sisselman, individually 
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and as an officer of said corporation, and respondents’ respective rep- 
resentatives, agents and employees, directly or through any corporate 
or other device, in connection with the introduction or manufacture 
for introduction into commerce, or the offering for sale, sale, trans- 
portation or distribution in commerce, as “commerce” is defined in 
the Federal Trade Commission Act and the Wool Products Labeling 
Act of 1939, of ladies’ coats or other “wool products” as such products 
are defined in and subject to the Wool Products Labeling Act of 1939, 
which products contain, purport to contain or in any way are repre- 
sented as containing “wool,” “reprocessed wool” or “reused wool,” as 
those terms are defined in said Act, do forthwith cease and desist from 
misbranding such products by : 

1. Falsely or deceptively stamping, tagging, labeling or otherwise 
identifying such products as to the character or amount of the con- 
stituent fibers included therein; 

2. Failing to securely affix to or place on each such product a stamp, 
tag, label or other means of identification showing in a clear and con- 
spicuous manner ; 

(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding five percentum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
each fiber other than wool where said percentage by weight of such 
fiber is five percentum or more, and (5) the aggregate of all other 
fibers; 

(6) The maximum percentage of the total weight of such wool 
product of any nonfibrous loading, filling, or adulterating matter ; 

(c) The name or the registered identification number of the manu- 
facturer of such wool product or of one or more persons engaged in 
introducing such wool product into commerce, or in the offering for 
sale, sale, transportation, distribution or delivery for shipment thereof 
in commerce, as “commerce” is defined in the Wool Products Labeling 
Act of 1939. 

3. Falsely or deceptively stamping, tagging, labeling or otherwise 
identifying such products as containing hair or fleece of the Cashmere 
goat; 

4, Stamping, tagging, labeling or otherwise identifying such prod- 
ucts as containing hair or fleece of the Cashmere goat without setting 
out in a clear and conspicuous manner on each such stamp, tag, label 
or other identification the percentage of such cashmere therein ; 

>. Failing to separately set forth on the required stamp, tag, label, 
or other means of identification the character and amount of the con- 
stituent fibers contained in the interlinings of such wool products as 


provided in Rule 24 of the Rules and Regulations promulgated under 
said Wool Products Labeling Act of 1939, 
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Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (b) of section 3 of the Wool Products Labeling Act of 1939; and 

Provided further, That nothing contained in this order shall be con- 
strued as limiting any applicable provisions of said Act or the Rules 
and Regulations promulgated thereunder. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, 'That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with the order to cease and desist [as required by 
said declaratory decision and order of July 7, 1953]. 
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In THE MATTER OF 
A. V. CAUGER SERVICE, INC. 


CONSENT SETTLEMENT IN REGARD TO THE ALLEGED VIOLATION OF THE 
. FEDERAL TRADE COMMISSION ACT 


Docket 5945. Complaint, Jan. 22, 1952—Decision, July 8, 1953 


Complaint charging respondent with entering into restrictive and monopolistic 
exclusive agreements with motion picture exhibitors in connection with the 
sale, lease, renting, and distribution of commercial or advertising film and 
the exhibition thereof in the motion-picture theaters of said exhibitors. 

Where one of the largest distributors of commercial or advertising films in the 
United States which furnished display services to advertisers through the 
exhibiting of such in motion-picture theaters with which it had screening 
agreements; 

Entered into and enforced long-term screening agreements running for two 
years from their effective date, and for additional periods thereafter for 
one year, subject to sixty days’ notice previous to their expiration, for the 
exclusive privilege of exhibiting commercial or advertising films produced 
or distributed by it on the screens of the theater or theaters owned or con- 
trolled by the contracting motion picture exhibitors, whereby it paid the 
exhibitor at a stipulated rate for said privilege and the latter agreed not to 
show any other paid advertising slides or films except those furnished by the 
distributor during the term of the agreement, except where prohibited by 
the Commission and subject to the provision that previous contracts with 
advertisers should be continued only to their earliest expiration dates: 

Held, That such acts and practices unreasonably restrained commerce in com- 
mercial or advertising films, and constituted unfair methods of competition. 


Before Mr. Frank Hier, hearing examiner. 
Mr. Floyd O. Collins for the Commission. 
Mr. V. A. Julian, of Independence, Mo., for respondent. 


CONSENT SETTLEMENT 2 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 22d day of January, 1952, issued 
and subsequently served its complaint on the respondent named in the 
caption hereof charging it with the use of unfair methods of com- 


petition and unfair acts and practices in violation of the provisions 
of said Act. 


1The Commission’s ‘‘Notice” announcing and promulgating the consent settlement as 
published herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on July 8, 1953, and ordered entered 
of record as the Commission’s findings as to the facts, conclusion, and order in disposition 
of this proceeding. 


The time for filing report of compliance pursuant to the aforesaid order runs from the 
date of service hereof. 


a 


See ee 


SE ee | 
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The respondent, desiring that this proceeding: be disposed of by 
the consent settlement procedure provided in Rule 5 of the Commis- 
sion’s Rules of Practice solely for the purpose of this proceeding, any 
review thereof and the enforcement of the order consented to and 
conditioned upon the Commission’s acceptance of the consent settle- 
ment hereinafter set forth and in lieu of answer to said complaint 
heretofore filed and which, upon acceptance by the Commission of this 
settlement, is to be withdrawn from the record hereby : 

1. Admits all the jurisdictional allegations set forth in the complaint 
except that it states that its correct address is 10922 Winner Road, 
Independence, Missouri, instead of 237 Huttig Avenue, Independence, 
Missouri, as stated in the complaint. 

2. Consents that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 
and desist. It is understood that the respondent, in consenting to 
the Commission’s entry of said findings as to the facts, conclusion, and 
order to cease and desist, specifically refrains from admitting or deny- 
ing that it has engaged in any of the acts or practices stated therein 
to be in violation of law. 

3. Agrees that this consent settlement may be set aside in whole 
or in part under the conditions and in the manner provided in para- 
graph (f) of Rule 5 of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reasons to believe were unlawful, 
the conclusion based thereon, and the order to cease and desist, all of 
which the respondent consents may be entered herein in final disposi- 
tion of this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent is a corporation organized under the 
laws of the State of Missouri with its office and principal place of 
business located at 10922 Winner Road, Independence, Missouri. 

Par. 2. Said respondent, for more than 5 years last past, has been 
and is now engaged in the business of selling, leasing, renting, and 
distributing commercial or advertising films to or for advertisers of 
"various commodities and to other distributors of such films. Said 
respondent furnishes display services to advertisers through the 
exhibiting of such films upon the screens of various motion-picture 
theaters throughout the United States, with whom it has screening 
agreements. 

Said respondent is one of the largest distributors of commercial or 
advertising films in the United States and causes said films, when 
sold, leased or rented, to be transported from its place of business or 


8 FEDERAL TRADE COMMISSION DECISIONS 
Findings 50 F. T. C. 


the place of business of the producer to motion-picture theaters located 
throughout the several States of the United States, where said films 
are displayed on the screens of such theaters for a specified period of 
time, usually one week. Upon the conclusion of the display period 
such films are returned by the theaters or exhibitors to said respondent, 
or to the home office of the producer. 

There has been, and is now, a constant recurring course and flow 
of said commercial or advertising films in interstate commerce, 
throughout the several States of the United States. 

Par. 3. Said respondent has been from time to time, and is now, 
in active and substantial competition with other film distributors in the 
sale, rental, and distribution in said commerce of commercial or 
advertising films. 

Par. 4. In or about the year 1946, and from time to time thereafter, 
said respondent has entered into long-term screening agreements with 
various motion-picture exhibitors for the exclusive privilege of exhibit- 
ing commercial or advertising films, produced or distributed by it, 
on the screens of the theater or theaters owned or controlled by said 
exhibitors, whereby said respondent pays the exhibitor at a stipulated 
rate for the privilege of displaying its advertising films. Such agree- 
ments are known and designated as “Theater Screening Agreements,” 
in which there is included the following provision : 

Exhibitor agrees not to show any other paid advertising, slides, or films except 
those furnished by the distributor during the term of this agreement, except where 
prohibited by the Federal Trade Commission: provided, any contracts with 


advertisers made previous to this date shall be continued only to the earliest 
expiration date of such contracts. 


This contract, when approved by an authorized officer of the company is 
binding upon the successors and assigns of both parties, and shall begin on the 
Leia day of ______ 19__, and shall continue for a period of two years from 
said date and for additional periods thereafter of one year unless either party 
not less than sixty (60) days previous to the expiration of any such period 
shall notify the other in writing of its selection to terminate this agreement at 
the end of said period. 

The foregoing provision has been enforced by respondent and ad- 
hered to by a substantial number of exhibitors located throughout the 
United States. 

Par. 5. The capacity, tendency, and effect of the aforesaid agree- 
ments and the acts of said respondent in the performance thereof are, 
and have been, to unduly restrain, lessen, suppress, and injure compe- 
tition in the interstate sale, lease, rental, and distribution of commercial 
or advertising films and to unduly hinder and prevent competing 
producers, sellers, and distributors of commercial or advertising films 
from selling, leasing, renting, and distributing such films and to 
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monopolize in said respondent the sale, lease, rental and distribution 
of commercial or advertising films in commerce:as herein stated. 

As a further effect of the aforesaid agreements, advertisers or 
prospective advertisers, who, in their respective marketing areas, have 
sought to obtain motion-picture film advertising through said other 
film distributors, have been compelled as a result of the restrictive 
provisions of said agreements, either to place their business with 
respondent or to forego this type of advertising. 

Par. 6. The acts and practices of respondent, as herein found, are 
all to the prejudice of competitors of respondent and of the public; 
have a dangerous tendency to hinder and prevent, and have actually 
hindered and prevented competition in the sale, lease, rental, and dis- 
tribution of commercial or advertising films in commerce within the 
intent and meaning of the Federal Trade Commission Act; have 
unreasonably restrained such commerce in commercial or advertising 
films, and have a dangerous tendency to create in respondent a monop- 
oly in certain sections of the United States in the sale, lease, rental and 
distribution of such films, and constitute unfair methods of competition 
in commerce within the intent and meaning of Section 5 of the Federal 
Trade Commission Act. 

CONCLUSION 


The acts and practices of respondent, as hereinabove found and set 
forth, are all to the prejudice of the public and constitute unfair 
methods of competition in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


It is ordered, That the respondent, A. V. Cauger Service, Inc., a 
corporation, and its officers, representatives, agents and employees, 
directly or through any corporate or other device, in connection with 
the sale, leasing or distribution of commercial or advertising films in 
commerce, as “commerce” is defined in the Federal] Trade Commission 
Act, do forthwith cease and desist from— 

Entering into contracts with motion-picture exhibitors for the ex- 
clusive privilege of exhibiting commercial or advertising films in 
theaters owned, controlled or operated by such exhibitors when the 
term of such contracts extends for a period in excess of one year, or 
continuing in operation or effect any exclusive screening provision in 
existing contracts when the unexpired term of such provision extends 
for a period of more than a year from the date of the service of this 
order. 

It is further ordered, That the respondent shall, within sixty (60) 
days after service upon it of this order, file with the Commission a 


\ 
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report in writing setting forth in detail the manner and form in which 
it has compiled with this order. 
A. V. Cauaer Srrvicr, Inc., 
By N. M. Caucer, President. 

Date: April 30, 1953. 

The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record on this the 8th day 
of July.1953. 
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In THE MarTrer or 


RODNEY DISTRIBUTORS, INC. (D. B. A. ILLINOIS SEWING 
MACHINE DISTRIBUTORS) ET AL. 


CONSENT SETTLEMENT IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6082: Complaint, Feb.-19, 1958—Decisien, July: 8, 1953 


Where a corporation and its four officers, engaged in the competitive inter- 
state sale and distribution of sewing machines with heads imported from 
Japan, on the back of the vertical arms of which the words “Made in Oc- 
cupied Japan” or “Japan” were covered by the motor, and on the front 
of some of which arms a medallion, readily removable, displayed the words 
in such small and indistinct fashion as not to constitute adequate notice 
that the heads were imported— 

(3) Failed to disclose adequately on their said sewing machines that the heads 
were made in Japan; 

(6) Falsely represented that their product was manufactured by or connected 

_ in some way with well and favorably known American firms through the 
featured use of such trade names or brands as “Illinois” or “Illinois De- 
Luxe” or other prominent domestic names ; 

(c) Represented through the use of the word “Distributors” in their corporate 

_and trade names that they were distributors of said sewing machines, when 
in fact they were retailers; 

(dad) Represented that they were making a bona fide offer to sell New Home, 
Singer, Eldredge, and Domestic rebuilt console and portable electric sew- 
ing machines for the sums of $49.50 and $24.95, through such statements, 
among others, in their advertising as “HUGH SAVINGS DEMONSTRATOR 
SALE Choose from New Home, Singer, Eldredge, Domestic * * *”, “TIl- 
linois Rebuilt Singer Head * * * Regular $99.50 NOW $49.50”, and “TIl- 
linois Rebuilt White Head * * * Regular $49.50 NOW $23.95”; 

The facts being said offers were not genuine or bona fide; salesmen who after 
obtaining leads, called upon persons interested, made no offort to sell the 
machines advertised, but disparaged them and attempted to sell different 
and more expensive machines, particularly those with heads made in 
Japan: 

Held, That such acts and practices were all to the prejudice and injury of the 
public and respondents’ competitors, and constituted unfair and deceptive 
acts and practices and unfair methods of competition in commerce. 


Before Ur. John Lewis, hearing examiner. 

Mr. William L. Taggart and Mr. Michael J. Vitale for the Com- 
mission. 

Froelich, Grossman, Teton & Tabin, of Chicago, Ill., for respond- 
ents. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on February 19, 1953, issued and 
subsequently served its complaint on the respondents named in the 
caption hereof, charging them with the use of unfair and deceptive 
acts and practices and unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission 
Act. 

The respondents, desiring that this proceeding be disposed of 
by the consent settlement procedure provided in Rule V of the 
Commission’s Rules of Practice, solely for the purposes of this pro- 
ceeding, any review thereof, and the enforcement of the order con- 
sented to, and conditioned upon the Commission’s acceptance of the 
consent settlement hereinafter set forth and in lieu of answer to said 
complaint, filed March 10, 1953, hereby admit: 

(1) All the jurisdictional allegations set forth in the complaint. 

(2) Consent that the Commission may enter the matters herein- 
after set forth as its findings as to the facts, conclusion, and order to 
cease and desist. It is understood that the respondents, in consenting 
to the Commission’s entry of said findings as to the facts, conclusion, 
and order to cease and desist, specifically refrain from admitting 
or denying that they have engaged in any of the acts or practices 
stated therein to be in violation of law. 

(3) Agree that this consent settlement may be set aside in whole or 
in part under the conditions and in the manner provided in Para- 
graph (f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 
the conclusion based thereon,and the order to cease and desist, all of 
which respondents consent may be entered herein in final disposition 
of this proceeding, are as follows: 

Paracraru 1. Respondent Rodney Distributors, Inc. is a corpora- 
tion organized and existing under and by virtue of the laws of 
the State of Illinois with its office and principal place of business 
located at 5671 Milwaukee Avenue, Chicago, Illinois. Said corporation 
does business under the name of Illinois Sewing Machine Distributors. 
Respondents Seymour Ratner, Irwin Ratner, Harold Ratner and 
Joseph Wandel are President, Vice-Presidents, and Secretary-Treas- 


1The Commission’s ‘Notice’ 
published herewith, follows: 

The consent settlement tendered by the parties in this proceeding, 
served herewith, was accepted by the Commission on July 8, 1953, a 
of record as the Commission’s findings as to the facts, 
of this proceeding. 


The time for filing report of compliance pursuant to the aforesaid order runs from the 
date of service hereof. 


announcing and promulgating the consent settlement as 


a copy of which is 
nd ordered entered 
conclusion, and order in disposition 
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urer, respectively, of corporate respondent and acting as such officers, 
formulate, direct and control the policies, acts and practices of said 
corporation. 

Par. 2. Respondents are now, and for several years last past have 
been, engaged in the sale of sewing machines, the heads of which are 
imported from Japan, to the purchasing public. In the course and 
conduct of their business respondents cause and have caused their said 
products, when sold, to be transported from their place of business in 
the State of Illinois to purchasers thereof located in various other 
States in the United States and maintain, and at all times mentioned 
herein have maintained, a course of trade in said products in commerce 
among and between the various States of the United States. Their 
volume of trade in said commerce has been and is substantial. 

Par. 3. When the sewing machines are received by respondents, the 
words “Made in Occupied Japan” or “Japan” appear on the back of 
the machine underneath the motor. The aforesaid words are, however, 
covered by the motor so that they are not visible. In some instances, 
said sewing machines, when sold by respondents, are marked with a 
medallion placed on the front of the sewing machine upon which the 
words “Japan” or “Made in Japan” appear. These words are however, 
so small and indistinct that they do not constitute adequate notice to 
the public that the heads are imported. Furthermore, said medallion 
can be readily removed and when the medallion is so removed no visible 
mark of origin appears on the machine. 

Respondents place no other mark on the sewing machines showing 
foreign origin, or otherwise inform the public that the sewing machines 
are of foreign origin, before they are offered for sale to the public. 

Par. 4. When articles of merchandise, including sewing machines, 
are exhibited and offered for sale by retailers to the purchasing public 
and are not marked or not adequately marked showing that they or 
parts thereof are of foreign origin, or, if marked, and the markings are 
covered or otherwise concealed, such purchasing public understands 
and believes such articles to be wholly of domestic origin. 

There is and has been among the members of the purchasing public 
a substantial number who have a decided preference for products 
manufactured in the United States over products manufactured in 
whole or in part in foreign countries including sewing machines. 

Par. 5. Respondents use the words “Illinois,” “Illinois De Luxe” 
and other prominent domestic names as trade or brand names for their 
sewing machines, which words are imprinted or embossed on the front 
horizontal arm of the head in large, conspicuous letters, and use said 
trade or brand names in their advertising matter. The word “Illinois” 
and other prominent domestic names are the names or parts of the 
names of, or used as trade names, marks or brands by one or more 
business organizations transacting and doing busines in the United 
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States, which are and have been well and favorably known to the pur- 
chasing public and which are and have been well and long established 
in various industries. 

Par. 6. By using a trade name or brand name such as “Illinois” or 
“Tllinois De Luxe” and other prominent domestic names, respondents 
have represented and now represent, directly or by implication, that 
their product is manufactured by, or connected in some way with, the 
well and favorably known American firm or firms with which said 
names have long been associated, which is contrary to fact. 

Par. 7. There is and has been a preference among members of the 
purchasing public for products manufactured by well and favorably 
known and long established concerns whose identity is connected with 
the word “Tllinois” and other prominent domestic names. The use of 
said trade or brand names by respondents on their sewing machines 
enhances the belief on the part of the public that the said sewing 
machines are of domestic origin. 

Par. 8. Respondents, by and through the use of the word “Dis- 
tributors” in their corporate name and in their trade name represent 
and have represented directly or by implication, that they are distribu- 
tors of said sewing machines. In truth and in fact, respondents are 
not distributors but are retailers of this product. A substantial num- 
ber of the purchasing public prefer to deal with distributors of the 
products rather than retailers, believing that in doing so certain ad- 
vantages accrue, such as cheaper price. 

Par. 9. Respondents in their advertising make the following state- 
ments: 


HUGE SAVINGS Now ... Illinois makes this OUT- 
DEMONSTRATOR SALE! STANDING Offer! Sewing Machine 
Choose from Demonstration ... like-new perfect 

New Home Singer sewing machines used ONLY by Illi- 
Eldredge Domestic nois experts for demonstration, pur- 
(Hundreds of other BPlectrified poses .. . Offered to you as SMASH 
Rebuilt and Re-Conditioned SAVINGS! Actual “show-off”? ma- 
Sewing: Machines) chines... .. With all the attachments 


Illinois Rebuilt Singer Head Hlectrified °° ° “ll the easy sew features priced 


and installed in our NEW CONSOLE “! T0¢k bottom. Don’t miss this un- 
CABINETS usual opportunity to own a wonderful 


Beerlar #90..50 sewing machine for way less! 


NOW 49, 50 Illinois Rebuilt White Head Electrified 
and Installed in our NEW PORTABLE 
CASES. Regatar ‘$49.50 NOW $24.95. 


Picturization of console electric 
sewing machine 


ae Picturization of portable elec- 
tric sewing machine 


5-year Guarantee on parts 
Full. proteetion on every part for. five 
full years by Dlinois 
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ILLINOIS SEWING MACHINE DISTRIBUTORS 
(Division of Rodney Distributors, Inc.) 


Northside Factory Showroom Southside Showroom 
5671 Milwaukee Avenue 11066 So. Western Avenue 


By and through the use of the aforementioned statements, respond- 
ents represented, directly or by implication, that they were making a 
bona fide offer to sell New Home, Singer, Eldredge, and Domestic re- 
built console and portable electric sewing machines for the sums of 
$49.50 and $24.95, respectively. 

The aforesaid representations were misleading and deceptive. In 
truth and in fact the offer to sell rebuilt New Home, Singer, Eldredge 
and Domestic Sewing Machines for $49.50 and $24.95 were not genuine 
or bona fide offers. After obtaining leads, respondents’ salesmen call 
upon such persons at their homes or wait upon them at respondents’ 
place of business. At such times and places some of respondents’ sales- 
men have made no effort to sell the sewing machines advertised, but 
have disparaged the machines advertised and then attempted to sell 
different and more expensive sewing machines, particularly machines 
of which heads made in Japan are a part. 

Par 10. Respondents, in the course and conduct of their business, 
were and are in substantial competition in commerce with sellers of 
domestic sewing machines and also sellers of imported sewing ma- 
chines, some of whom adequately disclose to the public that their 
machines or parts thereof are of foreign origin. 

Par. 11. The failure of respondents to adequately disclose on the 
sewing machines that they are made in Japan and also the use of the 
trade or brand name “Illinois,” and other prominent domestic names, 
have the tendency and capacity to lead members of the purchasing 
public into the erroneous and mistaken belief that their said product 
is of domestic origin and is manufactured by the well and favorably 
known firm or firms with which said trade or brand names have long 
been associated, and to induce members of the purchasing public to 
purchase sewing machines because of this erroneous and mistaken 
belief. 


and to induce the purchase of substantial quantities of said sewing 
machines as a result of this erroneous and mistaken belief. 


‘ 
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Asa result thereof, substantial trade in commerce has been unfairly 
diverted to respondents from their competitors and substantial injury 
has been and is being done to competition in commerce. 


CONCLUSION 


The aforesaid acts and practices, as herein found, are all to the 
prejudice and injury of the public and of respondents’ competitors 
and constitute unfair and deceptive acts and practices and unfair 
methods of competition in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


It is ordered, That the respondent Rodney Distributors, Inc., a 
corporation, doing business under its own or any other name, and 
its officers, and respondents Seymour Ratner, Irwin Ratner, Harold 
Ratner and Joseph Wandel, individually and as officers of said corpo- 
ration, and respondents’ representatives, agents and employees, di- 
rectly or through any corporate or other device, in connection with the 
offering for sale, sale or distribution of sewing machines in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from: 

1. Offering for sale, selling or distributing foreign-made sewing 
machines, or sewing machines of which foreign-made heads are a 
part, without clearly and conspicuously disclosing on the heads the 
country of origin thereof, in such a manner that it cannot readily 
be hidden or obliterated. 

2. Using the word “Tllinois,” or any simulation thereof, as a brand 
or trade name, or as a part thereof, to designate, describe or refer 
to their sewing machines, or representing through the use of any 
other word or words, or in any other manner, that said sewing 
machines are manufactured by anyone other than the actual manu- 
facturer. 

3. Using the word “Distributor,” or any simulation thereof, as a 
part of a corporate or trade hame; or representing in any other 
manner that said respondents are distributors of the sewing machines 
sold by them. 

4. Representing that certain sewing machines are offered for sale 
when such offer is not a bona fide offer to sell the machines so offered. 

It is further ordered, That the respondents Rodney Distributors, 
Inc., a corporation, doing business under the name of Illinois Sewing 
Machine Distributors; and Seymour Ratner, Irwin Ratner, Harold 
Ratner, and Joseph Wandel, individually and as officers of said 
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corporation, shall, within sixty (60) days after service upon them 
of this order, file with the Commission a report in writing, setting 
forth in detail the manner and form in which they have complied 
with this order. 
[s] Seymour Ratner, Pres., 
Rodney Distributors, Inc, a 
corporation, doing business 
under the name of Illinois 
Sewing Machine Distribu- 
tors. 


[s] Spymour Ratner, 
Seymour Ratner, individually 
and as officer of Rodney 
Distributors, Inc., a corpo- 
ration. 


[s] Irwin Ratner, 
Irwin Ratner, individually and 
as officer of Rodney Distrib- 
utors, Ine., a corporation. 


[s] Harotp Ratner, 


Harold Ratner, individually 
and as officer of Rodney Dis- 
tributors, Inec., a corporation. 


[s] JosEpH WANDEL, 
Joseph Wandel, individually 
and as officer of Rodney 
Distributors, Inc., a corpo- 
ration. 
The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record on this 8th day 


of July, 1953. 


403443—57——_3 
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In tHe MatTrTer OF 


MAURICE BLATT DOING BUSINESS AS WASHINGTON 
WEEKLY GAZETTE, BALTIMORE WEEKLY GAZETTE, 
ESSEX COUNTY WEEKLY GAZETTE, ETC. 


DECISION IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION ACT 


Docket 577%. Complaint, May 10, 1950—Decision, July 9, 1953 


Where an individual engaged in the preparation and distribution over a period 
of years and in various communities of publications known in the newspaper 
field as “puff sheets,” which were designated usually as the “Weekly Gazette” 
and generally preceded by the name of the particular community, displayed 
a local date line and the words, “5 Cents Per Copy,” and, in some instances, 
the number of readers claimed; carried on the first page a few brief local 
news items and usually one or more pictures, and on the second page a box 
containing the local address and telephone number and the name of its 
editor, publisher, and manager; and, for the rest, consisted mainly of paid 
write-ups of local businessmen in the particular community, which publi- 
cized individuals and their businesses and described their products or 
services in laudatory terms, and which, not designated as advertisements, 
were made to simulate news stories, and constituted said individual’s main 
source of income— 

(@) Represented, in the course of his business, and in the solicitation of the sale 
of write-ups or sketches by his agents, whom he supplied with leads and 
a standard sales talk, that the papers were genuine weekly newspapers or 
gazettes ; 

When in fact the papers consisted essentially of said paid write-ups which 
were merely advertisements designed to simulate news; they had no paid 
circulation; and, while a limited number of copies was printed and given 
away or otherwise disposed of in random fashion, they had no regular readers, 
and could not, under any fair test, be considered bona fide newspapers; 

(b) Represented falsely, as aforesaid, that each of said papers was a local 
publication with a local publisher, editor, and manager, and a bona fide local 
office address and telephone number where contacts could be made; 

The facts being said individual neither owned nor operated any printing presses 
in any of the communities concerned, except Philadelphia during the earlier 
days of his operations; most of the printing, later, was performed for him 
by an Italian-language newspaper there; for long periods he maintained no 
bona fide offices in any of the communities and his address and telephone 
number were that of a telephone answering service during the relatively 
short periods; when he did lease office space and had his own telephone 
service in some communities, such offices consisted only of telephone solici- 
tors; many of such solicitors were hired in Philadelphia and worked in a 
number of different communities; customers who tried to reach the local 
organization were unable to do so; the so-called manager’s duties were con- 


cerned only with the solicitation; and all bookkeeping and accounting work 
was carried on from Philadelphia ; 
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(c) Represented falsely, as aforesaid, that each of said publications was widely 
read and circulated in the community where the prospective customer resided 
and did business, and had a large and definite paid circulation—represented, 
in some communities, as being at least 17,000—through such statements as 
“17,000 readers” on the first page, along with “5 Cents Per Copy,’ and through 
statements by its solicitors ; 

The facts being the papers had no paid circulation and were not sold on 
newsstands; the number of those in any given community who had heard 
of or read his papers was negligible; said papers, after he began employing 
independent distributing agencies, were distributed within a radius of one 
or two city blocks until they gave out, usually in a different area each week, 
and apparently without plant; the maximum number distributed in most 
communities was apparently 2,000, excepting New York, Chicago, and Phila- 
delphia in which 5,000 copies were distributed ; and purchasers of write-ups 
found, almost without exception, not a single customer who had seen the 
paper or write-ups ; and 

(d) Represented, as aforesaid, that the paid write-ups or sketches about in- 
dividual businessmen and business firms would be published in a ‘‘Person- 
alities Column” in each paper ; 

The facts being said individual did not publish or print any such column and 
said write-ups were in the nature of advertisements regarding business firms 
or individuals which appeared throughout the paper and were set up so as to 
simulate ordinary news items: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and constituted unfair and deceptive acts and 
practices in commerce. 


Before Ur. Abner EL. Lipscomb and Mr. John Lewis, hearing exam- 
iners. 

Mr. William L. Taggart for the Commission. 

Brodsky, Brodsky & Brodsky, of Philadelphia, Pa., for respondent. 


DECISION OF THE COMMISSION 


Pursuant to Rule X XII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and! 
Order to File Report of Compliance”, dated July 9, 1953, the initial! 
decision in the instant matter of hearing examiner John Lewis, as set: 
out as follows, became on that date the decision of the Commission. 


INITIAL DECISION BY JOHN LEWIS, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 10, 1950, issued and subse- 
quently served its complaint in this proceeding upon the respondent 
named in the caption hereof, charging him with the use of unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of said Act. After the issuance of said complaint and the 
filmg of respondent’s answer thereto, hearings were held at which 
testimony and other evidence in support of and in opposition to the 
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allegations of said complaint were introduced before the above-named 
hearing examiner, theretofore duly designated by the Commission, 
and said testimony and other evidence were duly recorded and filed 
in the office of the Commission. Thereafter, the proceeding regularly 
came on for final consideration by said hearing examiner on the com- 
plaint, the answer thereto, testimony and other evidence, proposed 
findings as to the facts and conclusions presented by the attorney In 
support of the complaint (no proposed findings or conclusions having 
been filed by counsel for respondent), and oral argument not having 
been requested ; and said hearing examiner, having duly considered the 
record herein, finds that this proceeding is in the interest of the public 
and makes the following findings as to the facts, conclusion drawn 
therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondent Maurice Blatt is an individual doing 
business under the name of Washington Weekly Gazette, Baltimore 
Weekly Gazette, Weekly Gazette, Weekly Post, Weekly Tribune, 
Weekly Times, Blatt Features, and under other trade or assumed 
names, as hereinafter set forth. At all times hereinafter mentioned 
his principal office and place of business was located at 179 West Berks 
Street, Philadelphia, Pennsylvania. During the period from 1947 
until at least 1952 respondent engaged in the preparation and distribu- 
tion of a number of weekly publications or papers containing paid 
sketches or write-ups of businessmen and business firms. In the course 
and conduct of his said business, during the time aforesaid, respondent 
caused drafts and proof sheets of such sketches and write-ups, and 
written notes and other intelligence in connection therewith, to be 
transported in commerce to, from, and between his principal office and 
place of business in the State of Pennsylvania and other States of the 
United States and the District of Columbia. After printing or caus- 
ing to be printed, in Philadelphia, the said publications containing the 
aforesaid sketches and write-ups, respondent transported or caused 
the said publications to be transported in commerce, and delivered 
same to the individuals and businesses purchasing the sketches and 
write-ups therein contained, and otherwise distributed same to the 
public in various States of the United States, other than the State of 
Pennsylvania, and in the District of Columbia. 

Par. 2. The main source of respondent’s income from his said busi- 
ness has been derived from the sale by him of sketches or write-ups in 
his weekly publications concerning businessmen or business firms in the 
communities in which he has operated. Said sketches or write-ups 
publicize the individuals associated with a given business, describe its 
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products or services in laudatory terms, and in general seek to induce 
the public to patronize the establishment. The write-ups are not 
designated as “advertisements” but are made to simulate news stories. 
Respondent’s method of operation in the sale of such sketches or write- 
ups is substantially as follows: 

Respondent employs a number of sales agents, called solicitors, whose 
primary duty is to communicate by telephone with prospective cus- 
tomers in an effort to induce them to purchase write-ups in one of 
respondent’s papers or publications. Respondent supplies these agents 
with leads as to particular prospects to be called, with drafts of stories 
adapted to a number of different types of businesses, and with a 
standard form of sales talk for use in soliciting customers, supple- 
mented by a list of “Comebacks” to be used if prospects ask questions 
not covered by the standard sales talk. The solicitor telephones a 
prospect and advises him that he is calling on behalf of a named news- 
paper (the name given depending on the name used by respondent in 
the particular community). The solicitor advises the prospective 
customer that the paper is running a story about his business in the 
ensuing edition and that they wish to check the story with him before 
publishing it to make sure it is correct. After the story is read over 
the telephone, the prospect is advised that it will appear in the “Per- 
sonalities Column” of the paper and he is asked for additional informa- 
tion regarding his business “to make the story more complete.” After 
making such additions or changes as may be suggested by the prospect, 
he is then advised that the full story will appear in the “Personalities 
Column” and that he will receive a few copies of the paper for his 
personal use. At this point the solicitor mentions for the first time 
that the people whose stories are included in the paper “are paying 
some amount to help defray the expense of their story.” The amount 
is then mentioned to the prospect, it varying from $10 to $25. If the 
prospect agrees to pay the stipulated amount, the draft of the story, 
including additional notes and information obtained from interviewing 
him, is mailed to respondent’s main office in Philadelphia. Respond- 
ent employs so-called rewrite men in Philadelphia who assemble the 
material in the form of a narrative and it is then printed in the publica- 
tion or paper intended for distribution in the particular community 
where the customer resides or does business. The papers are then 
shipped from Philadelphia and a few copies are delivered to the 
prospect by an employee of respondent designated as a “collector,” 
who thereupon collects the amount previously agreed upon. 

Respondent has conducted his operations in a number of different 
communities, mainly in the eastern part of the United States, including, 
among others, Washington, D. C.; Baltimore, Maryland; Wilmington, 
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Delaware; New York, New York; Chicago, Illinois; Newark, Patter- 
son, New Brunswick, and Camden, New Jersey ; Philadelphia, York, 
Lancaster, Morristown, Allentown and Reading, Pennsylvania; and 
Dayton, Toledo and Cincinnati, Ohio. The period of operation in the 
various communities has varied from as little as a few weeks in some 
to as much as four years in others such as Washington, D. C., and 
Baltimore, Maryland. The average period of operation has been three 
to four months and respondent has ceased doing business in most of 
these communities because of lack of business, or because of the opposi- 
tion of the local Better Business Bureau, or both. Most of the papers 
were known as the “Weekly Gazette,” with the name of the particular 
community usually appearing immediately above this title. In Cin- 
cinnati, where respondent operated for a few months in 1952, he used 
the name “Weekly Tribune.” In Chicago the paper was called the 
“Weekly Post.” In York, Pennsylvania, the paper was called the 
“Weekly Times.” 

In most of the communities where he operated, with the exception of 
Philadelphia, the only situs which respondent had was the address 
and telephone number of a telephone answering service or the residence 
address or telephone number of one of his solicitors. However, begin- 
ning in the early part of 1950 (subsequent to the investigation of his 
business by the Commission and shortly prior to the issuance of the 
complaint herein) respondent leased office space in some of the com- 
munities where he was still operating and also secured his own tele- 
phone and telephone listing in these communities. Outside of Phila- 
delphia, respondent at no time owned or operated any printing presses. 
At his principal place of business in Philadelphia respondent operated 
a print shop under the name of Lor-Jeff Printing Company, where the 
actual printing of the various publications and papers was performed 
during the earlier days of his operations. Later on, beginning in 1950, 
respondent began to have most of the printing of his papers performed 
for him by an Italian-language newspaper in Philadelphia. 

All of the papers prepared and distributed by respondent were sub- 
stantially similar in makeup and appearance. Across the top of the 
front page of each paper appeared the words, in heavy type: “SUP- 
PORT YOUR COMMUNITY.” Beneath this heading in still larger 
and bolder type appeared the name of the paper, generally, “Weekly 
Gazette.” The name of the particular community generally appeared 
above the name of the paper, although in some instances, it appeared - 
only on the dateline. Below the name of the paper there appeared on 
the first page of each paper a local dateline with the name of the com- 
munity, the date, the words “5 Cents per Copy” and, in some instances, 
the number of readers claimed by the paper. On the second page of 
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each paper was a box setting forth the local address and telephone 
number of the paper and the name of its editor, publisher and manager. 
Outside of the heading, the balance of the first page of each paper 
consisted of a few brief, local news items and usually one or more 
pictures. The pictures were usually identical in each edition of the 
paper for a given date but the local news items differed in each com- 
munity. The balance of each paper consisted of paid write-ups of 
businessmen in the particular community, supplemented by a number 
of substantially identical features such as cartoons, puzzles, a few 
syndicated columns and pictures of radio and movie stars. While the 
paid sketches or write-ups differed in the different editions of the 
paper, the other features which filled out the paper were substantially 
identical in all papers of a given date. 

After being printed, thal papers were shipped by automobile, rail- 
road or air freigite to the respective communities where distribution 
was to be effected. As previously mentioned, a few copies of each 
paper were delivered by one of respondent’s collectors in the com- 
munity to each of the persons who had agreed to pay for a write-up. 
The balance of the papers were distributed at random in various parts 
of the community. For several years the papers were distributed by 
boys hired by respondent, no records being kept to show the places of 
distribution and the number delivered. Beginning in 1950 the papers 
were distributed by independent contractors who furnished invoices 
showing the number of copies distributed and the places thereof. Dur- 
ing this latter period, according to the record, the number of copies 
printed and distributed has varied from 2,000 to 5,000 papers, de- 
pending on the community. The papers have usually been distributed 
in a different area in the community each week being left in homes, 
stores, or office buildings. 

Par. 3. In the course and conduct of his business and in soliciting 
the sale of write-ups and sketches in his publications, respondent has 
made the following representations: 

1. Respondent has represented that the papers and publications pre- 
pared and distributed by him in the various communities in which he 
has operated are genuine weekly newspapers or gazettes. 

2. Respondent has represented that each of said papers is a local 
publication, having a local publisher, editor and manager, and a bona 
fide local office, office address and telephone number, where contacts 
can be made if desired. 

3. Respondent has represented that each of said papers and publica- 
tions is widely read and circulated in the community where the 
prospective customer resides or does business and has a large and 
definite paid circulation, which, in some communities, is represented as 
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being at least 17,000. While respondent denies ever having repre- 
sented that any of his publications has a paid circulation of 17,000, he 
admits having represented that some of the papers have 17,000 
“readers.” This figure was arrived at by multiplying the number of 
papers allegedly distributed, 3,500, by the number 5. Accordingly to 
respondent, it is customary in the newspaper industry for a paper 
not having a paid circulation to claim that it has a certain number of 
readers, by multiplying the actual number of copies distributed by the 
average number of persons who it may reasonably be expected will see 
each copy distribyted. The undersigned finds it unnecessary to deter- 
mine where there is any such custom or practice in the newspaper 
industry. If there is such a practice there is no evidence to establish 
that it is well known and accepted by the reading public. Respondent’s 
papers all contain thereon, on the top of the first page, the legend: “5 
Cents Per Copy.” In some communities there also appears on the 
dateline the statement : “17,000 Readers.” In the opinion of the under- 
signed a substantial number of persons, upon observing the statement 
that the paper is for sale at 5 cent per copy, together with the further 
statement that the paper claims to have 17,000 readers, would reason- 
ably understand and infer therefrom that the paper claims to have a 
paid circulation of 17,000. In any event, irrespective of any statement 
made on the papers themselves, a number of respondent’s telephone 
solicitors have represented in conversations with prospective customers 
that the publications have a paid circulation of as much or more than 
17,000 and have conveyed the impression to prospective customers that 
the papers are widely circulated and distributed in their respective 
communities and in various sections of said communities. 

4, Respondent has represented that the paid write-ups or sketches 
about individual businessmen and business firms will be published in a 
column in each paper dominated “Personalities Column.” 

Par. 4. The statements and representations, hereinabove set forth, 
found to have been made by respondent are false, misleading and 
deceptive in the following respects, among others : 

1. Respondent’s papers or publications are not genuine weekly news- 
papers or gazettes. The amount of space devoted to genuine news in 
said papers is negligible. Outside of a few brief local news items, and 
the assorted fill of cartoons, crossword puzzles, pictures and other 
“boiler plate” (which are substantially identical in all papers of the 
same date), the papers consist essentially of paid write-ups and 
sketches which are not news articles but are merely advertisements de- 
signed to simulate news. Not only do the papers not have any paid 
circulation, but they do not even have a regular group of readers as do 
some small local newspapers or shoppers’ news which are distributed on 
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a non-pay basis. Most papers which carry write-ups similar to those 
carried in respondent’s papers designate them as “Advertisements.” 
All newspapers having a paid circulation do this as a regular practice. 
While some small local papers having no paid circulation may some- 
times carry such articles without designating them as advertisements, 
they contain a reasonable amount of other information which may be 
properly called news and have a regular reading public. Respondent’s 
papers and publications are what is known in the newspaper field as 
“puff sheets.” Such papers seek to take advantage of the public’s 
natural desire for publicity by inducing individuals and businesses to 
pay for laudatory articles about them, and contain little else of news 
value. A limited number of copies is printed up and given away or 
otherwise disposed of in random fashion. While it may sometimes be 
difficult, as one of respondent’s witnesses testified, to draw the line be- 
tween a genuine newspaper and a “puff sheet” (the test, according to 
this witness, being the proportion of genuine new articles as compared 
to paid publicity), respondent’s papers, under any fair test, cannot 
be considered bona fide newspapers. 

2. Respondent’s papers are not local papers; they are not published 
in the community where the prospective customer resides or does busi- 
ness; they do not have a local publisher or editor; and they do not 
maintain a bona fide local office of the type ordinarily conducted by 
local papers where contacts can be made by the public. Admittedly, 
respondent does not own or operate any printing presses for the print- 
ing of his papers in any of the communities in which he operates, 
with the exception of Philadelphia. While it may be true, as con- 
tended by respondent, that a paper may be said to be published in a 
particular community even though it is printed elsewhere, neverthe- 
less the record fails to disclose the presence in any of the communities 
where respondent has operated of any of the other indicia ordinarily 
associated with a local publication (which, according to one of re- 
spondent’s own witnesses, include the gathering and assimilating of 
news, the composition of the paper, and the bookkeeping and clerical 
work incidental thereto). The papers have no editors and no re- 
porters in any of these communities, other than Philadelphia. For 
long periods of time respondent maintained no bona fide offices in 
these communities, such as that usually operated by a local publica- 
tion, his address and telephone number being that of a telephone 
answering service. Many of his solicitors were not local people but 
were hired in Philadelphia and worked in a number of different com- 
munities. During this period customers or prospective customers who 
tried to reach respondent’s local organization were unable to do so. 
Even during the relatively short periods when respondent leased 
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office space and had his own telephone service in some of these com- 
munities such offices were in no sense similar to those of local publi- 
cations. They consisted of a number of desks, at each of which was 
stationed a telephone solicitor whose only duty was to make tele- 
phone calls to prospective customers in order to induce them to pur- 
chase write-ups. These solicitors performed none of the duties ordi- 
narily associated with newspaper reporting, newspaper work, or pub- 
lishing. They were all supplied by respondent with leads of the pros- 
pects to be called, with standard forms of sketches to read to the pros- 
pects, with a stock speech to make and with a stock list of answers to 
give in case of “comebacks.” When they obtained the necessary in- 
formation they did not formulate it into a story but simply forwarded 
their notes to Philadelphia where the actual writing of the story was 
performed by so-called re-write men. Although each office had a so- 
called manager, his or her duties did not involve anything resembling 
that of a manager of a local paper or publication but consisted of 
part-time service as a telephone solicitor, the parceling out to the 
other telephone solicitors of the drafts of sketches and leads received 
from respondent, and arranging with the boys or distributing agency 
for the distribution of the paper. None of the office work ordinarily 
associated with a local paper or publication was performed in the 
respective communities. All bookkeeping and accounting work was 
performed in Philadelphia; payroll checks were made up and mailed 
from Philadelphia; all tax returns, workman compensation reports 
and other reports required by State and Federal Government agencies: 
were prepared and mailed from Philadelphia. Based on the fore- 
going it seems clear that none of the indicia of publication of a local 
paper was present in the local communities where respondent operated. 

3. The impression which respondent has sought to create that his 
papers are widely read and circulated in the communities where he has 
operated and that they have a large and definite paid circulation, which 
is as much as 17,000 in some communities, is false and without founda- 
tion in fact. Admittedly, the papers have no paid circulation, are 
not sold on newsstands and other places where newspapers and peri- 
odicals are ordinarily distributed, and have no regular list of sub- 
scribers or readers. The number of persons in any given community 
which has heard of or read any of respondent’s papers is negligible. 
His method of distribution has been such that it would be more by 
accident than design that the same group of persons would see the 
paper more than once. For several years, while respondent was using 
boys to distribute the papers, there are no records to substantiate 
what, if any, distribution was made and the places thereof. Even 
after respondent began using independent distributing agencies in 
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1950 the deliveries were relatively small and were accomplished in 
a rather desultory fashion. Each week a given number of papers 
were turned over to the delivery agency for distribution. They were 
distributed within a radius of about one or two city blocks until the 
paper gave out, and were usually distributed in a different area each 
week. There appears to have been no particular plan or design in 
distributing the papers other than to dispose of a given number. 
While respondent’s local manager sometimes gave the delivery agency 
instructions as to the place of delivery it was frequently left to the 
agency’s discretion where it would distribute the papers and the latter 
would follow the course of least resistence by leaving the papers in a 
single downtown office building, where more rapid distribution could 
be accomplished, rather than in a residential area. 

To the extent that the number of papers delivered can be substan- 
tiated by records, the maximum number of papers distributed in most 
communities appears to have been 2,000 except for New York, Chicago, 
and Philadelphia where 5,000 copies were distributed. It is note- 
worthy that in Washington, D. C., and Baltimore where respondent: 
claimed to have made a weekly distribution of 3,500 (upon which he 
based his claim of 17,000 readers) the records which he produced, 
covering the period that he used independent distributing agencies 
in these communities, show a distribution of only 2,000 copies. 

Although persons purchasing write-ups were frequently assured. 
by respondent’s solicitors that the paper was widely distributed in 
a particular part of the community (e. g., Northeast Washington or 
Southeast Washington) where it would be read by their customers 
or prospective customers, there was actually no correlation between 
the location of the businesses of the sketches and the places of dis- 
tribution. In fact, each issue of the paper included write-ups of 
persons located in widely scattered parts of the community so that 
by delivering 2,000 copies of the paper in a radius of one or two 
blocks in any given part of the community it would be impossible that 
distribution could be made among any significant number of cus- 
tomers or prospective customers of the sketchees. Persons who were 
induced to purchase write-ups based on such representations as to 
distribution among their customers found upon inquiry that, almost 
without exception, not a single customer had seen the paper or their 
write-up. 

4. The write-ups or sketches which respondent represented would be 
printed in the “Personalities Column” of the paper do not appear in any 
such column. In fact, respondent does not publish or print any column 
so designated. A “Personalities Column” would ordinarily be under- 
stood to be a separate column such as that which appears in many 
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newspapers under the by-line of some columnist, and containing com- 
ments of interest about particular individuals in the community. The 
write-ups or sketches which respondent prints are not similar to those 
appearing in such columns but are in the nature of advertisements 
regarding business firms or individuals. They do not appear in any 
special designated “Personalities Column” but appear throughout the 
paper and are set up so as to simulate ordinary news items. 

Par. 5. The complaint also alleges that respondent has represented 
that his papers or publications are not run for profit and that full pay- 
ment to cover the cost of the expense of publishing the sketch is not 
required. While there is some evidence suggesting that such repre- 
sentations may have been made, the record as a whole is lacking in 
substantial evidence to sustain this allegation of the complaint. 

The complaint further charges that respondent represented that 
customers would receive 25 extra copies of the paper containing their 
sketch and that this promise was not fulfilled. The record is lacking 
in substantial evidence that customers were promised 25 copies of the 
paper or any other customary number. The collector ordinarily 
delivered a few copies of the paper to each customer and where the 
customer asked for or had been promised any additional number of 
copies he usually received this number from the collector. 

Par, 6. The acts, practices and methods of respondent in making and 
using the false and misleading statements, representations and implica- 
tions, referred to in Paragraphs Three and Four above, have the 
capacity and tendency to mislead and deceive members of the public 
into the erroneous and mistaken belief that such statements, representa- 
tions and implications are true, and by reason of such erroneous and 
mistaken belief, so engendered, to cause a substantial portion of the' 
purchasing public to purchase articles, sketches, write-ups or advertis- 
ing space in said papers or publications for a valuable consideration. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as hereinabove 
found, are all to the prejudice of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondent Maurice Blatt, individually or 
trading as a Washington Weekly Gazette, Baltimore Weekly Gazette, 
Essex County Weekly Gazette, Passaic County Weekly Gazette, Union 
County Weekly Gazette, Weekly Gazette, Weekly Post, Weekly Trib- 
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une, Weekly Times, Blatt Features or trading under any other name, 
and his representatives, agents and employees, directly or through any 
corporate or other device, in connection with the offering for sale, sale 
or distribution of any paper or publication of the type heretofore 
published by him or any other paper or publication of substantially 
similar makeup and composition and operated in a substantially similar 
manner, do forthwith cease and desist from representing: 

1. That any of said papers or publications is a newspaper or gazette. 

2. That any of said papers or publications is a local publication; 
that it is published in the community where the prospective advertiser 
resides or does business; or that respondent maintains a bona fide 
publication office at any place other than Philadelphia. 

3. That any of said papers or publications is widely read and circu- 
lated, or has a paid circulation, or that it has a circulation of 17,000 
or any other designated number unless said number represents the 
actual number of copies which are distributed. 

' 4. That paid write-ups or sketches, which are actually advertise- 
ments of businesses and individuals, will be published in any column 
denominated a “Personalities Column.” 

Itis further ordered, That the allegations of the complaint referred 
to in Paragraph Five above be, and the same hereby are dismissed. 


ORDER TO FILE REPORT OF COMPLIANCE 


Tt is ordered, That the respondent Maurice Blatt shall, within sixty 
(60) days after service upon him of this order, file with the Com- 
mission a report, in writing, setting forth in detail the manner and 
form in which he has complied with the order to cease and desist [as 
required by said declaratory decision and order of July 9, 1953]. 
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In THe MATTER OF 
CHAMPION SPARK PLUG CO. 


FINDINGS AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SECS. 2 (a) 
AND 2 (d) AND SEC. 3 OF THE CLAYTON ACT, AS AMENDED, AND OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 3977. Complaint, June 27, 1947 *—Decision, July 10, 1953 


Where a corporation which was one of ten concerns engaged in the manufacture 
of spark plugs and, with General Motors and the Electric Auto-Lite Co., made 
more than 80 percent of all the spark plugs produced and sold in the United 
States; sold its said product (1) to vehicle or engine manufacturers for 
use by them as original equipment and sold the same also (2) for resale 
for replacement to automobile manufacturers, wholesalers of automobile 
parts and accessories, oil companies and others, competitively engaged, 
along with many of their customers, in the resale of spark plugs at whole- 
sale and retail; 

In selling its spark plugs of like grade and quality for resale for replacement 

since June 19, 1936, at prices which varied substantially as between (1) 

purchasers buying directly from it, including its distributors, Atlas Supply 

Co., Socony-Vacuum Oil Co., and certain automobile and truck manufac- 

turers (and prior to 1941 “direct jobbers’); (2) purchasers buying in- 

directly from it; and (3) purchasers buying directly and purchasers buying 
indirectly from it— 

Discriminated in price between distributors and certain automobile manu- 

facturers in that in 1947, as illustrative, it sold its said products to said 

distributors at net prices of 26.1 cents and 24.65 cents in certain types of 
accounts; to four automobile manufacturers at 24 cents; and to Ford, ata 
cost to Ford, through latter’s payment of the 5 percent excise tax, of about 

22 cents; 

With results, as a consequence of Ford’s advertising and promotional activities, 
induced in part by the low price paid by Ford for such plugs, that Ford 
dealers preferred to purchase their requirements of such plugs direct from 
Ford, and certain of respondent’s distributors, including those in com- 
petition with Ford for the business of the latter’s dealers, lost the accounts; 

Where said corporation, in selling its said spark plugs to (1) Atlas Supply Co., 
which was owned by a subsidiary of Standard Oil Company of New 
Jersey and the Standard Oil Companies of Ohio, Indiana, Kentucky, and 
California, purchased respondent’s plugs for resale to said various Standard 
Oil companies, and conducted a complete merchandising program for the 
resale of automobile parts and accessories, including said plugs, profits of 
which were divided among said companies on the basis of the merchandise 
purchases and to (2) Socony-Vacuum Oil Co., which purchased automobile 
products, including spark plugs, not only for resale through its own outlets 
but also for its affiliates, and both of which carried on extensive advertis- 
ing, training and other activities to promote the sale of respondent’s spark 
plugs through independently operated service stations selling their respec- 
tive products; and to (8) various other distributors— 
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(6) Discriminated in price in favor of said Atlas and Socony through according 
them a discount of 10 percent plus 10 percent from respondent’s 1947 billing 
price of 29 cents and thus afforded them a price advantage of 1.16 to 2.61 
cents per plug over the 1947 net price to its other distributors of 26.1 cents 
per plug (and 24.65 cents per plug in certain types of accounts) ; 

With result that Cities Service Oil Co., one of a number of oil companies who 
did not receive said additional discount, was prevented thereby from fully 
competing with Standard Oil Companies of Ohio and Indiana and Socony, 
dealers of which, as a consequence of aforesaid advertising and promotional 
activities, preferred to purchase their requirements of respondent’s plugs 
from or through them ; and a number of distributors who paid a higher price 
for its plugs than did Atlas and Socony, lost the business of independently 
operated service stations to such favored concerns; and, 

Where said corporation, in selling its said spark plugs to its distributor pur- 
chasers at 29 cents each less 10 percent plus 5 percent allowances as 
“Special Sales Service Compensation”, for resale to its “Franchise” or 
“Basis” accounts, which, under franchises granted by it, bought from its 
said distributors at varying prices and terms fixed by respondent—and under 
such control by respondent that sales to such indirect accounts were in all 
essential respects sales by respondent; which included (1) wholesale ac- 
counts classified as “Jobber Basis” accounts and “5,000 Plugs Basis” ac- 
counts, charged, in 1947, 29 cents and 32 cents, respectively; and (2) large 
consumer accounts classified as “ ‘C’ Fleet Basis” accounts and “Fleet Basis’, 
respectively charged similar amounts— 

(c) Discriminated in price between its distributors and its said indirect pur- 
chasers, each of whom was in competition with other purchasers of its 
spark plugs, and was injured to the extent that it paid a price higher than 
that paid by its competitors, and thus further discriminated between cer- 
tain indirect purchasers; 

With result that its distributors and, to a lesser extent, the more favored indirect 
accounts, were able to resell profitably to consumer “Fleet” accounts; and 
the indirect wholesale accounts paying the higher prices lost the business 
of all consumer accounts large enough to secure respondent’s approval for a 
“Fleet Basis” agreement, including accounts which they had developed: 

Held, That aforesaid discriminatory acts and practices were in violation of 
subsec. (a) of Sec. 2 of the Clayton Act: and 

Where said respondent, which was one of the two largest spark plug manu- 
facturers in the United States; along with General Motors and Electric 
Auto-Lite, made and sold substantially all the spark plugs purchased by 
equipment manufacturers, and more than 80 percent of all such products 
made and sold in the United States; made substantial sales to operators of 
large fleets of motor trucks or buses; and made about two-thirds of its 
total sales of spark plugs through its distributors, selling in 1946 a total 
of more than 58 million spark plugs through such distributors other than 
Atlas and Socony— 

(d) Entered from time to time into contracts with automobile manufacturers 
in which there was included a provision, eliminated in 1939, whereby the 
manufacturers agreed to purchase from respondent their entire require- 
ments of spark plugs for a specified term not exceeding one year and re- 
spondent agreed to supply their requirements of such products ; 

(e) Executed, prior to 1941, a so-called “Commercial Franchise” agreement with 
operators of bus and trucking lines and with other large consumers which set 
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forth the prices at which such so-called “Fleet” accounts were entitled to 
purchase their requirements of spark plugs, specified the sources from 
which they were to obtain such requirements and, through the inclusion of 
such language as “in consideration of your purchasing Champion Spark 
Plugs for your requirements, estimated to exceed 5,000 plugs per year, to 
service your motorized equipment and upon your placing an initial order 
for 200 plugs for single delivery we extend to you the following special 
prices, terms and conditions on all your Spark Plug purchases through this 
date to December 31, 1939, which, in effect, constituted agreements whereby 
said “Fleet” accounts were given a special low price in consideration of their 
purchasing such plugs for all their requirements ; and 

(f) Entered into agreements with its distributors through two forms, used prior 
to 1941 and subsequent to 1940, respectively, whereby the distributor, in 
order to obtain spark plugs at a special low price as specifically set out, 
undertook a variety of services with respect to said ‘Franchise’ accounts, 
including the satisfactory servicing of such accounts and periodical reports 
with respect to their purchases, and which were of such a nature that, 
notwithstanding disavowals therein of any expressed or implied obligation 
on the part of the distributor to handle such plugs exclusively, latter, in 
effect, was required so to do, in order to obtain the special low price involved ; 
interpreted said agreements as imposing such an obligation upon its dis- 
tributors; refused to enter into distributor agreements with wholesale ac- 
counts which refused to agree to handle respondent’s plugs exclusively ; 
and threatened cancellation of agreements with distributors who had taken 
on or indicated an intention to take on competing lines of spark plugs: 

Held, That such acts and practices, under the circumstances set forth, were in 
violation of Sec. 3 of the Clayton Act. 


Before Mr. Webster Ballinger, hearing examiner. 

Mr. L. BE. Creel, Jr., Mr. Robert R. Maclver, and Mr. J. Wallace 
Adair for the Commission. 

Marshall, Melhorn, Block & Belt, of Toledo, Ohio, for respondent. 

Willkie, Owen, Farr, Gallagher & Walton, of New York City, for 
Kaiser-Frazer Corp., amicus curiae. 

Mr. L. Arthur Greenstein and Mr. Daniel S. Greenstein, of Phila- 
delphia, Pa., for Berlin Auto Supply Co., amicus curiae. 

Beaumont, Smith & Harris, of Detorit, Mich., for Hudson Motor 
Car Co., amicus curiae. 

Cook, Beake, Miller, Wrock & Cross, of Detroit, Mich., for Nash- 
Kelvinator Corp., amicus curiae. 

Bodman, Longley, Bogle, Armstrong & Dahling, of Detroit, Mich., 
for Packard Motor Car Co., amicus curiae. 


Ritter & Boesel, of Toledo, Ohio, for Willys-Overland Motors, Inc., 
amicus curiae. 


Report, Frnprnes as To THe Facts, AND Orper 


Pursuant to the provisions of the Federal Trade Commission Act 
and the provisions of an Act of Congress entitled “An Act to sup- 
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plement existing laws against unlawful restraints and monopolies, and 
for other purposes,” approved October 15, 1914 (Clayton Act), as 
amended by an Act of Congress approved June 19, 1936 (Robinson- 
Patman Act), the Federal Trade Commission on June 27, 1947, issued 
and subsequently served its amended complaint in this proceeding 
upon the respondent, Champion Spark Plug Company, a corporation 
(said amended complaint being issued in the place of and instead of 
the complaint against the same respondent issued on December 16, 
1939), charging said respondent in Count I thereof with violation of 
subsection (a) of Section 2 of said Clayton Act, as amended; in Count 
II thereof with violation of subsection (d) of Section 2 of said Clay- 
ton Act, as amended; in Count III thereof with violation of Section 
3 of said Clayton Act; and in Count IV thereof with violation of Sec- 
tion 5 of the Federal Trade Commission Act. 

After the issuance of said amended complaint and the filing of re- 
spondent’s answer thereto, testimony and other evidence in support 
of and in opposition to the allegations of said amended complaint 
were introduced before a hearing examiner of the Commission there- 
tofore duly designated by it, and said testimony and other evidence 
were duly recorded and filed in the office of the Commission. There- 
after, this proceeding regularly came on for final hearing before the 
Commission upon the amended complaint, answer thereto, testimony 
and other evidence, recommended decision of the hearing examiner 
and exceptions thereto, written briefs of counsel supporting the com- 
plaint, counsel for respondent, and counsel for Kaiser-Frazer Cor- 
poration, Hudson Motor Car Company, Nash-Kelvinator Corpora- 
tion, Packard Motor Car Company, and Willys-Overland Motors, 
Inc., as amici curiae, and oral argument of opposing counsel; and the 
Commission, having duly considered the matter and having entered 
its order disposing of the exceptions to the recommended decision of 
the hearing examiner, and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracraru 1. The respondent, Champion Spark Plug Company 
(sometimes hereinafter referred to as “Champion”), is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of Delaware, with its principal office and place of 
business located in Toledo, Ohio. 

Par. 2. Respondent is engaged in the business of manufacturing 
and selling spark plugs and spark plug parts. It neither makes nor 
sells anything else, except that it sells a small amount of spark plug 


403443—57—_4 


34 FEDERAL TRADE COMMISSION DECISIONS 
Findings 50 F.T.C. 


testing and cleaning apparatus purchased from others. Respondent 
manufactures its spark plugs in its plants in Toledo, Ohio, and Detroit, 
Michigan, and causes them to be transported, when sold, to its cus- 
tomers located in all States of the United States and in the District 
of Columbia. There is and has been at all times herein mentioned 
a current of trade and commerce in said product manufactured and 
sold by respondent between the States wherein respondent’s plants 
are located and the other States of the United States. Respondent’s 
spark plugs are sold by it for use, consumption, or resale within the 
various States of the United States and in the District of Columbia. 

Par. 3. Respondent sells spark plugs throughout the United States 
in the same territories and places as, and in substantial competition 
with, other persons and corporations engaged in the manufacture and 
sale of spark plugs. There are approximately 40 concerns engaged in 
the business of manufacturing or assembling spark plugs. Respond- 
ent, General Motors Corporation (AC Spark Plug Division), The 
Electric Auto-Lite Company, and 7 other concerns are manufacturers 
of complete spark plugs. The remaining approximately 30 concerns 
either assemble spark plug parts made by others or market under their 
own brand name spark plugs purchased from other manufacturers 
or assemblers of spark plugs. More than 80 percent of all the spark 
plugs produced and sold in the United States are manufactured by 
respondent, General Motors Corporation (AC Spark Plug Division), 
and The Electric Auto-Lite Company. 

Par. 4. Respondent sells its spark plugs to vehicle or engine manu- 
facturers for use by such manufacturers as original equipment in 
vehicles or engines manufactured by them. Respondent also sells its 
plugs to such manufacturers and to others for resale for replacement 
of original equipment. More spark plugs are sold for replacement 
than for original equipment. The life of a well-made spark plug 
is not necessarily shorter than that of the engine in which it is used, 
but many are replaced during the life of the engine in an effort to 
secure more economical operation. 

The spark plugs sold by respondent for use as original equipment 
become an integral part of the motor or vehicle in which they are 
used, and are not resold in competition with spark plugs sold for 
replacement purposes. The end use market for equipment spark 
plugs is separate and distinct from and noncompetitive with the 
replacement market. 

Respondent sells spark plugs to be used for replacement purposes 
to automobile manufacturers, wholesalers of automobile parts and 
accessories, oil companies, and others. These customers of respondent 
and many of their customers are competitively engaged in the resale 
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of spark plugs at wholesale and retail in the various areas where 
said customers respectively carry on their businesses. 

Par. 5. Respondent has sold its spark plugs to automobile manu- 
facturers for their use in motors and motor vehicles—original equip- 
ment plugs—at prices lower than those charged by respondent for its 
spark plugs of like grade and quality sold to said automobile manu- 
facturers and to others for resale for replacement of original equip- 
ment. During the period from 1937 through 1947, respondent’s 
invoice price on spark plugs sold to passenger car manufacturers for 
their use as original equipment ranged from 5 cents to 7 cents per 
plug. During the same period, respondent’s prices to the said pas- 
senger car manufacturers for replacement plugs ranged from approxi- 
mately 22 cents to 27 cents per plug, and its prices to other direct 
customers for replacement plugs ranged from approximately 25 cents 
to 29.7 cents per plug. 

It is alleged in Count I of the amended complaint herein that the 
effect of the aforesaid price differentials between purchasers buying 
for original equipment and purchasers buying for resale for replace- 
ment is and may be to substantially lessen competition or tend to create 
a monopoly in the line of commerce in which respondent is engaged or 
to’ injure, destroy, or prevent competition with respondent in the 
manufacture, distribution, and sale of spark plugs. 

The hearing examiner in his recommended decision found that the 
allegations of Count I of the amended complaint relating to the price 
differentials between spark plugs sold for original equipment and for 
replacement are sustained by the evidence, and his recommended order 
would prohibit all such price differentials except those which make 
only due allowance for differences in the cost of manufacture, sale, or 
delivery resulting from the differing methods or quantities in which 
such commodities are to such purchasers sold or delivered. In arriving 
at his decision, the hearing examiner determined that the prices at 
which respondent has invoiced spark plugs to automobile manufac- 
turers for use in original equipment and for resale for replacement 
do not represent the actual prices at which respondent sold such plugs 
to automobile manufacturers. The actual price, according to the 
hearing examiner, is determined by averaging the invoice or billing 
prices on original equipment plugs and on replacement plugs on the 
basis of volume of each purchased by the manufacturer. By this 
method of determining the “actual” price on sales to automobile manu- 
facturers, the hearing examiner found that Champion’s price on spark 
plugs sold to Ford Motor Company during 1946 was 16% cents per plug 
or approximately 9% cents per plug below Champion’s price to its 
distributors. In reaching his determination as to the “actual” price 
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at which respondent sold spark plugs to automobile manufacturers, 
the hearing examiner apparently relied to a large extent upon state- 
ments made by the respondent in its answer to the amended complaint 
and to statements by respondent’s president in the course of testimony 
and oral argument before the Commission. 

The Commission is of the opinion that the hearing examiner’s said 
finding that respondent sold spark plugs to automobile manufacturers. 
at a single, average price is not supported by the evidence. The price 
received by a seller or paid by a buyer in any given transaction is de- 
termined by the circumstances of the transaction. What the seller, in 
this case the respondent, may have considered to be the price is not 
necessarily the determining factor. Equipment plugs and replace- 
ment plugs sold by respondent to automobile and truck manufacturers 
were used in entirely separate business operations. Equipment plugs 
were used solely in the manufacture of engines. They became an in- 
tegral part of the engine in which they were used. On the other hand, 
replacement plugs purchased by automobile and truck manufacturers 
were used only for resale to dealers. Equipment plugs and replace- 
ment plugs were billed on separate invoices at two different prices. 
The prices set by said manufacturers on new vehicles reflected the 
invoice cost of equipment plugs and the prices at which they resold 
replacement plugs were based on the invoice cost of such plugs. None: 
of the spark plugs purchased by automobile manufacturers for use in 
original equipment were resold by such manufacturers as replacement 
plugs. Upon consideration of all the circumstances surrounding the 
transactions between respondent and the automobile and truck manu- 
facturers to whom it sold both equipment and replacement spark plugs, 
the Commission is of the opinion, and therefore finds, that such spark 
plugs were sold at two separate and distinct prices. 

The hearing examiner also found that the effect of the difference: 
between the “average price” charged automobile manufacturers and 
the price charged other direct customers for spark plugs for replace- 
ment has been to give the said manufacturers a price advantage over 
the distributors, which price advantage was utilized, in part, in adver- 
tising and sales promotional campaigns to stimulate the resale of spark 
plugs purchased by the manufacturers. Such price differential also, 
according to the hearing examiner, precludes the smaller spark plug 
manufacturers from successfully competing for original equipment 
business, and has contributed to three manufacturers of spark plugs, of 
which Champion is one, acquiring substantially a complete monopoly 
in the original equipment and replacement business of all equipment 


manufacturers and approximately 80-odd percent of all replacement 
business. 
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The Commission’s aforesaid rejection of the hearing examiner’s 
recommended finding as to the method of determining respondent’s 
price on original equipment and replacement plugs sold to equipment 
manufacturers constitutes, in effect, a rejection of his recommended 
finding as to the injury to competition between respondent’s customers, 
or customers of such customers, resulting from respondent’s lower 
prices on original equipment plugs. Moreover, the amended com- 
plaint does not allege any injury to competition between purchasers 
of spark plugs for original equipment and purchasers of spark plugs 
for resale for replacement. The question to be resolved then, in con- 
nection with respondent’s lower price on original equipment plugs 
than on replacement plugs, is whether the effect of such price differen- 
tials has been or may be to substantially lessen competition or tend to 
create a monopoly in the line of commerce in which respondent is en- 
gaged, or to injure, destroy, or prevent competition with respondent 
in the manufacture, distribution, and sale of spark plugs. 

Counsel supporting the complaint have sought to show that as a 
result of respondent’s lower price on original equipment plugs, other 
manufacturers of spark plugs have been excluded from sharing in the 
original equipment business. They contend that the smaller spark 
plug manufacturers cannot compete for the original equipment busi- 
ness because they cannot stand the losses involved in respondent’s low 
prices on original equipment business. They also contend that such 
smaller manufacturers are excluded from large parts of the replace- 
ment market because their spark plugs lack the prestige that is acquired 
by spark plugs which are used as original equipment. ‘The evidence 
in the record tending to support these contentions is persuasive. How- 
ever, in the opinion of the Commission, such contentions are not 
supported by the greater weight of all the evidence. Substantially 
all of the spark plugs purchased by automobile manufacturers are 
supplied by three companies: General Motors Corporation (AC Spark 
Plug Division), The Electric Auto-Lite Company, and respondent. 
Of the 20 most popular passenger automobiles in 1948, The Electric 
Auto-Lite Company supplied all equipment plugs for nine models; 
General Motors (AC Spark Plug Division) supplied all equipment 
plugs for five models; and Champion supplied all equipment plugs 
for five models. One model was suplied by all three of the named 
companies. 

There is some evidence in the record tending to show that some 
competing spark plug manufacturers were unable to sell original 
equipment plugs to equipment manufacturers because they were either 
unable or unwilling to sell at the price at which respondent sold, or 
offered to sell, to equipment manufacturers. For example, an official 
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of the Blue Crown Spark Plug Company testified that his company’s 
offers to sell Blue Crown’s spark plugs to certain tractor works owned 
or controlled by Deere & Company and to Kaiser-Frazer Corporation 
for original equipment at a price of 1234 cents per plug, which price 
was approximately Blue Crown’s cost of production, were rejected 
because the price was too high. It appears, however, that price alone 
was not the determining factor in causing the said offers of the Blue 
Crown Spark Plug Company to be rejected. Among other things 
which caused such rejections was the fact that the Blue Crown spark 
plugs had not been tested and approved by the concerns to whom the 
offers were made. 

There is substantial evidence in the record that manufacturers of 
automobiles and other vehicles, in selecting a particular spark plug, 
take into consideration such factors as the quality and performance 
of the spark plug in the engine in which it is to be used, the ability 
and capacity of the spark plug manufacturer to supply the require- 
ments of the purchaser, the public acceptance of the spark plugs, and 
the availability of the spark plugs and service thereon throughout the 
United States, as well as the price. 

The record does not disclose any undue mortality rate on the part of 
smaller spark plug manufacturers or any undue loss of business by 
them which can be attributed to the fact that respondent has sold its 
original equipment spark plugs at a lower price than it charged for 
replacement spark plugs. 

The Commission, upon consideration of the whole record, is of the 
opinion, and therefore finds, that the greater weight of the evidence 
fails to establish that the effect of respondent’s price differentials be- 
tween purchasers buying for original equipment and purchasers buy- 
ing for resale for replacement has been or may be to substantially lessen 
competition or tend to create a monopoly in the line of commerce in 
which respondent is engaged, or to injure, destroy, or prevent compe- 
tition with respondent in the manufacture, distribution, and sale of 
spark plugs. In view of this determination, it is not necessary to 
determine whether, as respondent claims, the lower prices on 
original equipment plugs were made in good faith to meet equally low 
or lower prices and the services and facilities offered by its competitors. 

Par. 6. In the course and conduct of its aforesaid business respond- 
end has, since June 19, 1936, sold its spark plugs for replacement of 
original equipment at prices which have varied substantially as be- 
tween (1) purchasers buying directly from respondent ; (2) purchasers 
buying indirectly from respondent; and (3) purchasers buying directly 
and purchasers buying indirectly from respondent. 
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Direct purchasers of replacement spark plugs from respondent in- 
cluded those accounts classified by respondent as distributors, Atlas 
Supply Company, Socony-Vacuum Oil Company, and certain auto- 
mobile and truck manufacturers. Prior to January 1, 1941, 
respondent also sold directly to accounts classified by it as direct 
jobbers. The prices charged by respondent for replacement spark 
plugs sold to certain direct purchasers during the years 1939 through 
1947 are shown in the following tabulation: 


Price Per Plug Charged Certain Direct Purchasers for Replacement Plugs 
[All prices subject to a 2% cash discount] 


Type or name of direct 1939 1940 1941 1942 1943 1944 1945 1946 1947 
purchaser 
Distributor: 
Invoice price___------ $0.31 $0.31 {$0.31 {$0.33 {$0.33 |$0.33 |© $0.33 $0.29 |$0. 29 
Less 10% 4-_- eat ere . 279 . 279 . 297 . 297 . 297 . 297 . 261 . 261 
Direct jobber 8__ cael) ned Ole eee weet Sipe Fey 0 Se eee eee eS | 
Atlas Supply Co.: 
Invoice price_-------- «31 -3l 31 38 33 33 Cc 33 29 29 
Less 10%-10%-------- . 2611 . 2511 . 2511 . 2673 . 2673 . 2673 . 2673 . 2349 - 2349 
Socony-Vacuum Oil Co.: 
Invoice price__-_----- -3l Ol 381 83 .33 +33 Cc 33 29 29 
essa, 22 Soe . 279 . 279 . 279 . 297 207 Hall L DO Tate 2: aa | see ee soos 
EDS Ore 10 are ee ol ee Bene eae Secan lene ee, Cd See a? BO oS ee . 2673 . 2349 . 2349 
hemiser-hrazer COne Sees. exesees| ee a Se. wh sees SES z= Se | | AY ae ee 
Studebaker Corp-_--_---- 24 -24 24 327 AF {27 E24 ~24 24 
Hedson Motor Car Co_-_| .24 24 24 +27 nvale .27 F 24 -24 . 24 
Packard Motor Car Co__| .24 24 24 van ~27 27 G 24 . 24 ~ 24 
Ford Motor Co-....--.-- 24 24 24 «27 27 327 H 24 122 22 


et All Crate accounts were paid an additional 5% rebate on spark plugs they resold to certain types 
oi accounts 

B This classification was eliminated Jan. 1, 1941. 

C Price reduced to 29¢ Sept. 1, 1945. 

D Additional 10% allowance after Noy. 1, 1944. 

= Price reduced from 27¢ to 26.1¢ on Sept. 1, 1945, and to 24¢"on Nov."1, 1945. 

F Price reduced from 27¢ to 26.1¢ on Sept. 1, 1945, and to 24¢ on Oct. 12, 1945. 

G Price reduced from 27¢ to 26.1¢ on Sept. 1, 1945, and_to 24¢ on ‘Dec. 1, 1945. 

H Price reduced from 27¢ to 24¢ on Sept. 1, 1945. eee 

1 Price reduced from 24¢ to 21¢ on May 3, 1946. However, Ford pays the Federal*Excise Tax, which 
respondent pays for other purchasers. Such tax is 5%fof 21¢, making Ford’s cost approximately 23¢, 

Par. 7. Respondent has, since June 19, 1936, sold its spark plugs of 

like grade and quality to its distributors and to automobile manufactur- 
ers for resale for replacement at varying and different prices. For 
example, as indicated in the tabulation in Paragraph Six, respondent’s 
billing or invoice price to its distributors in 1947 was 29 cents per plug. 
Such billing price was subject, however, to a discount of 10 percent, 
which was paid by respondent to the distributors quarterly. Thus, 
respondent’s net price to its distributors in 1947 was 26.1 cents per 
plug. Respondent’s distributors were also granted an additional 5 per- 
cent rebate on spark plugs they resold to certain types of accounts, and 
on such sales respondent’s net price in 1947 was 24.65 cents per plug. 
During the same period, respondent’s invoice price to Ford Motor 
Company for spark plugs for resale for replacement was 21 cents per 


plug. However, Ford paid the Federal Excise Tax on the plugs it 


40 FEDERAL TRADE COMMISSION DECISIONS 
Findings 50 Ero: 


purchased for resale, while respondent paid such tax on the plugs sold 
to distributors. Such excise tax was 5 percent and thus Ford’s cost 
on such plugs was approximately 22 cents per plug as against 26.1 
cents and 24.65 cents per plug paid by respondent’s distributors. 

Ford Motor Company resold the spark plugs it purchased from 
respondent to Ford dealers. Distributors handling respondent’s plugs 
were in competition with Ford Motor Company for the business of 
many of said Ford dealers. Ford Motor Company has carried on 
extensive advertising and sales promotional campaigns and has main- 
tained a large force of field men for the purpose of promoting the 
purchase by Ford dealers of Champion spark plugs and other auto- 
mobile parts from Ford Motor Company and to aid said Ford dealers 
in reselling such products. Asa result of such advertising and promo- 
tional activities on the part of Ford Motor Company and also as a 
result of exhortations, by Ford’s field men, to Ford dealers to purchase 
from Ford Motor Company, Ford dealers prefer to purchase their 
requirements of Champion spark plugs from Ford Motor Company. 
There is evidence in the record that certain of respondent’s distributors 
have lost the business of Ford dealers because of such preference on the 
part of said dealers to do business with Ford Motor Company. The 
low prices paid by Ford Motor Company for respondent’s spark plugs 
was one of the factors which caused Ford to engage in the various 
advertising and promotional campaigns to promote the purchase by 
Ford dealers of champion spark plugs from Ford Motor Company. 

The Commission concludes, and therefore finds, that the effect of 
respondent’s said discriminations in price between distributors and 
certain automobile manufacturers on spark plugs sold for resale for 
replacement has been and may be to injure, destroy, and prevent 
competition with the purchasers paying the lower prices. 

Par. 8. The prices at which respondent has sold its spark plugs to 
its distributors and to Atlas Supply Company (sometimes hereinafter 
referred to as “Atlas”) and Socony-Vacuum Oil Company (sometimes 
hereinafter referred to as “Socony”) have varied substantially. Re- 
spondent has billed or invoiced its spark plugs to its distributors and 
to Atlas and Socony at the same price, but such billing or invoice price 
does not represent the prices actually received by respondent. As 
shown in the tabulation in Paragraph Six hereof, respondent’s net 
price to its distributors in 1947 was 26.1 cents per plug (on spark 
plugs resold to certain types of accounts the distributor’s net price 
was 24.65 cents per plug). Respondents billing or invoice price to 
Atlas and Socony of 29 cents per plug was reduced by discounts of 10 
percent and 10 percent, with the result that respondent’s net price to 
those customers in 1947 was 23.49 cents per plug. Thus, during the 
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year 1947, Atlas and Socony enjoyed a price advantage over respond- 
ent’s other distributors of a minimum of 1.16 cents per plug and a 
maximum of 2.61 cents per plug. 

Atlas Supply Company is a corporation the entire stock of which is 
owned by Stanco, Incorporated, and the Standard Oil Companies of 
Ohio, Indiana, Kentucky, and California. Stanco, Incorporated, is 
a wholly owned subsidiary of Standard Oil Company of New Jersey. 
Atlas purchased respondent’s plugs for resale to the said various 
Standard Oil Companies exclusively. It conducted for the various 
Standard Oil Companies a complete merchandising program for the 
resale of automobile parts and accessories, including respondent’s 
spark plugs. The profits earned by Atlas were divided among the 
various Standard Oil Companies on the basis of the total amount of 
merchandise purchased by each through Atlas. Socony-Vacuum Oil 
Company purchased automobile products, including spark plugs, not 
only for resale through its own outlets but also for its affiliates. 

Included among respondent’s distributors who did not receive the 
additional discount granted Atlas and Socony were a number of oil 
companies, of which Cities Service Oil Company was one. Cities 
Service Oil Company was in competition with the Standard Oil Com- 
panies of Indiana and Ohio and with Socony in the sale of respondent’s 
spark plugs. Respondent’s failure to grant Cities Service Oil Com- 
pany the same discounts granted Atlas and Socony has prevented 
Cities Service Oil Company from fully competing with the said Stand- 
ard Oil Companies of Indiana and Ohio and Socony. Atlas and 
Socony each carry on extensive advertising, training, and other sales 
promotional activities for the purpose of promoting the sale of Cham- 
pion spark plugs through independently operated service stations 
which sell Standard Oil and Socony products, respectively. Such 
advertising and promotional activities have caused these service sta- 
tion dealers to prefer to purchase their requirements of Champion 
spark plugs from or through the respective Standard Oil Companies 

-and Socony. 

There is substantial evidence in the record that a number of 
respondent’s distributors who paid a higher price for Champion spark 
plugs than did Atlas and Socony lost the business of independently 
operated service stations to the Standard Oil Companies and Socony. 

The Commission concludes, and therefore finds, that the effect of 
respondent’s said discriminations in price between its distributors and 
Atlas and Socony on spark plugs has been and may be substantially 
to injure, destroy, and prevent competition with the purchasers paying 
the lower prices. 
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Asa defense to the above-described discriminations in price between 
distributors and Atlas and Socony, respondent claims that its lower 
prices to Atlas and Socony were made in good faith to meet an equally 
low price of a competitor. The Commission is of the opinion, and 
finds, that the evidence does not support this defense of the respondent. 
During the entire period covered by the amended complaint respond- 
ent sold spark plugs to Atlas in substantially the same manner as it 
did prior to the amendment of the Clayton Act on June 19, 1936. 
Despite testimony to the effect that during this period Atlas received 
some verbal offers from other spark plug manufacturers quoting 
lower prices than those which Atlas was paying to respondent, it does 
not appear that respondent varied its price in any way to meet such 
offers. Also, during this period Atlas purchased some of its require- 
ments of spark plugs from AC Spark Plug Company. Atlas received 
no quotations from other competitors of respondent after 1941. How- 
ever, on September 1, 1945 (or on October 1, 1945) respondent reduced 
its price to Atlas to less than the price which Atlas was then paying to 
the AC Spark Plug Company. There is no evidence of any quotations 
by competitors of respondent to Socony since August 1944. How- 
ever, on September 1, 1945, respondent reduced its price to Socony by 
approximately 3 cents per plug and thereafter continued the 
discriminations in price heretofore described. 

Respondent also claims as a defense to the above-described dis- 
criminations in price that the price differentials were justified by 
differences between its cost of selling to distributors and to Atlas 
and Socony. In support of this defense, respondent has presented 
statements with supporting testimony purporting to show a compari- 
son of its cost of selling to Atlas and Socony with its cost of selling 
to all other distributors as a group for the year 1946. Respondent 
did not maintain its records in such a manner as would permit an 
accurate determination of its cost of selling to any particular customer. 
Consequently, for the purposes of its cost justification respondent has 
attempted to allocate its total selling expenses for the year 1946 as 
between Atlas and Socony on the one hand and its other 485 distribu- 
tors on the other, and thereafter to compute an average cost of selling 
an individual spark plug to the customers in each group. Respondent 
has thus attempted to divide its 487 distributors into two groups, one 
group composed of Atlas and Socony and the other composed of its 
other 485 distributors. Such a grouping fails to take into considera- 
tion the fact that among the 485 distributors in one of the groups 
there are those upon whom respondent expended a comparatively 
small amount of sales effort. For example, there is evidence that 
respondent expended a comparatively small amount of sales effort 


CHAMPION SPARK PLUG CO. 43 
30 Findings 


in selling to Cities Service Oil Company, probably less than was ex- 
pended on sales to Atlas and Socony. However, for the purposes of 
its cost justification respondent included Cities Service Oil Company 
in the group to which respondent has allocated a major portion of 
its selling expenses. Respondent’s cost of doing business undoubtedly 
varied as among its different customers. All of its selling expenses 
were not applicable on a proportionately equal basis to sales to all 
of its customers. However, in the absence of a sound basis for deter- 
mining the actual cost of selling to particular customers, the sales to 
each customer must bear their proportionate share of the entire selling 
expense. A cost justification based on the difference between an 
estimated average cost of selling to one or two large customers and an 
average cost of selling to all other customers cannot be accepted as a 
defense to a charge of price discrimination. There are other features 
of respondent’s cost justification which raise basic questions as to 
the soundness of certain of the procedures followed and allocations 
made in determining the cost differentials. For example, in one of 
the tabulations, selling expenses were allocated as between Atlas and 
Socony on the one hand, and all other distributors on the other, on 
the basis of an estimate by respondent’s president that respondent 
expended 10 times as much sales effort on sales to regular distributors 
as it expended on sales to Atlas and Socony. For the purposes of the 
tabulation, however, a ratio of 5 to 1 was used. The fact that esti- 
mates are used in an attempted cost justification does not of itself 
make such cost justification wholly void of probative value. How- 
ever, there should be more of a record basis for the estimates used 
than there was for the estimates used by the respondent in its cost 
justification. 

Upon consideration of the aforesaid statements and ‘supporting 
testimony presented by respondent in support of its cost justification 
and rebuttal evidence introduced by counsel supporting the com- 
plaint, the Commission finds that the evidence fails to establish that 
respondent’s price differentials in favor of Atlas and Socony made 
only due allowance for differences in cost of selling to those customers. 

Par. 9. In addition to the purchasers described hereinabove to whom 
respondent sold spark plugs direct, respondent also negotiated and 
entered into contracts or agreements with numerous wholesalers, job- 
bers, and consumers of spark plugs, by which such purchasers were 
accorded the opportunity of purchasing respondent’s spark plugs 
through Champion distributors at varying prices according to the 
type of contract or agreement entered into by the particular pur- 
chaser. Prior to January 1, 1941, respondent’s direct accounts, other 
than Atlas and Socony and equipment manufacturers, were classified 
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by respondent as distributors and as direct jobbers. The agreements 
entered into between Champion and its distributors prior to 1941 pro- 
vided that Champion would pay to the distributors as “special sales 
service compensation” 10 percent of its billing price on all spark plugs 
purchased by the distributors (such payments to be made quarterly), 
in consideration of the distributors doing certain sales promotional 
work; satisfactorily servicing franchise accounts; sending Champion 
periodic reports of purchases by franchise accounts; reporting to 
Champion the names of dealers not handling Champion spark plugs; 
making no sales directly or indirectly to any accounts, except those 
sold as regular dealers at dealers’ prices in the territory regularly 
covered by their salesmen, unless and until such account was approved 
for a franchise by Champion or Champion had given its written 
approval to service them; paying their accounts promptly; conduct- 
ing their business methods and distribution of Champion spark plugs 
in a manner completely satisfactory to Champion; and giving Cham- 
pion the right to audit their sales and customers’ accounts and orders 
at any time by any disinterested certified public accountant for the 
purpose of ascertaining the distribution and sale by them of Cham- 
pion spark plugs. In supplemental agreements respondent agreed to 
increase the amount of the payment from 10 percent to 15 percent on 
all sales by the distributors to Wholesale Franchise and Commercial 
“©” Franchise accounts. 

To obtain a franchise, an applicant made application to Champion 
on forms prepared by Champion. The application was in the form 
of an order from a distributor named in the order and was signed by 
both the applicant and the distributor. The application contained, 
among other things, the following: “We hereby order from the first 
named Supplier listed below 250 Champion Spark Plugs * * * and 
request you to give your approval of a franchise to us upon our agree- 
ment to carry a minimum stock of 250 Champion Spark Plugs during 
the year We estimate our [year] requirements at 1,000 or more 
plugs, and understand that prices and terms of payment are subject 
to change without notice.” The form used provided a space for 
Champion’s approval of the franchise. 

As of January 1, 1941, subsequent to the issuance of the original 
complaint herein, respondent discontinued its sales to so-called direct 
jobbers. The agreements entered into between respondent and its 
distributors subsequent to 1940 were slightly different from those de- 
scribed above. Under the revised agreements distributors were au- 
thorized to sell Champion spark plugs in the territory regularly cov- 
ered by their salesmen upon the terms and conditions set forth in the 
agreements. Among other things, the agreements specified the prices 
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which the distributors would pay Champion, as well as the “Resale 
Prices Established in ‘Fair Trade’ States—Suggested Resale Prices 
in Other States and D. C.” The distributors agreed to secure the 
written approval of Champion before selling or servicing Franchise 
accounts. After January 1, 1945, such Franchise accounts were re- 
ferred to as “Basis Accounts.” Distributors also agreed to report to 
Champion all sales to such Franchise or Basis Accounts. The agree- 
ment provided for the payment by Champion of the 10 percent special 
‘sales service compensation; also, the separate arrangement whereby 
Champion paid the distributor an additional 5 percent on all sales 
made by the distributor to Wholesale Franchise and Commercial “C” 
Franchise accounts was continued. The methods and forms used in 
obtaining Champion’s approval before selling to Franchise accounts 
were substantially the same as those used prior to 1941. Negotiations 
with applicants for a franchise were carried on by respondent’s rep- 
resentatives. The terms and conditions of sales to such Franchise 
accounts were fixed by Champion. The degree of control exercised 
by respondent over sales to such Franchise accounts was such that 
such sales were in all essential respects sales by respondent. These 
indirect accounts are considered by the Commission to be “purchas- 
ers” within the meaning of the Clayton Act, as amended. 

The Franchise and Basis accounts which purchased Champion spark 
plugs through Champion’s distributors included wholesale accounts 
and large consumer accounts. The wholesale accounts were classi- 
fied by respondent as follows, and in 1947 paid the prices shown: 


Jobber Basis Account (29 cents). (From 1942 to 1946, this clas- 
sification was entitled Jobber Franchise. Prior to 1942, it was 
entitled Wholesale Franchise. ) 

5000 Plugs Basis (32 cents). (Classification eliminated Janu- 
ary 1,1948. Prior to 1946 this classification was entitled Mer- 
chandise Franchise account. ) 

Service Franchise. (Classification eliminated January 1, 1946.) 


The large consumer accounts were classified by respondent as fol- 
‘lows, and in 1947 paid the prices shown: 


“OQ” Fleet Basis (29 cents). (Prior to 1946 this classification was 
entitled “C” Fleet Franchise. ) 

Fleet Basis (82 cents). (Classification eliminated January 1, 
1948. Prior to 1946 this classification was entitled “B” Fleet 
Franchise.) 

“A” Fleet Franchise. (Classification eliminated January 1, 
1946.) 
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Respondent sold its spark plugs of like grade and quality directly 
to its distributors and until January 1, 1941, to direct jobbers and in- 
directly to its Franchise and Basis accounts, all as classified by re- 
spondent, at the prices shown in the following tabulation. 


Prices Per Plug Charged Certain Direct and Indirect Purchasers 
[All prices subject to a 2% cash discount] 


Type of Account 1939 1940 1941 1942 1943 1944 1945 1946 1947 
iste DUtOr ot 4 ote ens $0.31 $0.31 {$0.31 {$0.33 |$0.33 {$0.33 D $0.33 |$0.29 |$0.29 
Riess 10%. 2323-12 A LS . 279 . 279 . 279 . 297 . 297 . 297 . 297 . 261 . 261 
Distributor-___- aes ae 31 31 .33 . 33 .33 D .33 .29 -29 
Less 10-5%..--.--------| . 2635 . 2635 . 2635 . 2805 . 2805 . 2805 - 2805 . 2465 . 2465 
Direct Jobber 4___--------- eal ae a ea ee PE | Baer eer. ~heuctokeleranoee 
Wholesale and Commer- 
cial “‘O”’ Franchise Ac- 
counts: 
eee Preps BL 
leet Franchise 8___ 
TARE Anta Olen a . 325 . 325 - 325 . 34 . 34 . 34 . 34 . 29 .29 
C Fleet Basis C_______- 
Other Franchise Accounts: 
Merchandise Fran- 
CHISO tee ie coon ae 
5,000 Plug Basis °__-_- 34 . 34 . 365 . 365 . 365 . 365 - 365 . 32 . 32 
B Fleet Franchise 8___ 
rpg ae c_ woo 
Service Franchise ®______-_ 
pee None AW eee }.37 | .37 | .40 | 40 | .40 | 40 EN Sear je rapa 


4 From 1939 through 1940 inclusive. Classification eliminated Jan. 1, 1941. 
rosie tere ee 
D Price reduced to 29¢ Sept. 1, 1945. 

Each of the aforesaid indirect purchasers of respondent’s spark 
plugs were in competition with other purchasers of respondent’s spark 
plugs in the areas in which they sold. In such competition each in- 
direct account was injured to the extent that the price it paid was 
higher than the price paid by its competitors. For example, respond- 
ent has granted certain consumer accounts which it classified as “Fleet” 
accounts the privilege of purchasing its spark plugs at prices which 
were as low or lower than the prices at which many other indirect 
accounts, who were attempting to sell to the Fleet accounts, purchased. 
By reason of the lower prices accorded them respondent’s distributors, 
and to a lesser extent the more favored indirect accounts, were able to 
resell profitably to such Fleet accounts at the prices established by 
respondent, and as a result, the indirect wholesale accounts paying 
the higher prices lost the business of all consumer accounts which were 
large enough to secure respondent’s approval for a Fleet Basis agree- 
ment. ‘This was true even of accounts which had been developed by 
the indirect wholesale accounts purchasing at one of the less favored 
prices. 

The Commission concludes, and therefore finds, that the effect of 
respondent’s said discriminations in price between its distributors and 
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its indirect purchasers and between certain indirect purchasers has 
been and may be to substantially injure, destroy, and prevent com- 
petition with said distributors and with said indirect purchasers who 
paid lower prices for respondent’s spark plugs than their competitors. 

Par. 10. Itis alleged in Paragraph Seven of Count I of the amended 
complaint herein that respondent has sold its various special brands 
of spark plugs to certain of its purchasers at prices widely varying 
from the prices paid by other purchasers for its regular Champion 
brand of spark plugs. It appears that the allegation to the effect that 
such special brand spark plugs were of the same grade and quality as 
respondent’s regular Champion brand of spark plugs is not sustained 
by the evidence. The allegations in Paragraph Seven of Count I of 
the amended complaint should, therefore, be dismissed. 

Par. 11. Prior to 1940 respondent from time to time entered into 
contracts with some automobile manufacturers under which the auto- — 
mobile manufacturers agreed to purchase from respondent their entire 
requirements of spark plugs for a specified term not exceeding one 
year and respondent agreed to supply their requirements of spark 
plugs. This provision was eliminated from respondent’s agreements 
with automobile manufacturers in 1939. 

Prior to 1941 respondent and the operators of bus and trucking 
lines and other large consumers of spark plugs—so-called “Fleet ac- 
counts”—executed a “Commercial Franchise” which set forth the 
prices at which the Fleet accounts were entitled to purchase their 
requirements of spark plugs. These documents specified the sources 
from which the Fleet accounts were to obtain their requirements of 
spark plugs and provided that in case none of the specified sources 
were handling Champion spark plugs, such requirements would be 
supplied by Champion. In separate agreements between respondent 
and its distributors, the distributors agreed to service franchise ac- 
counts in a manner satisfactory to respondent. One of the forms of 
commercial franchise used during the year 1939 contained the follow- 
ing provision: 

In consideration of your purchasing Champion Spark Plugs for your require- 
ments, estimated to exceed 5,000 plugs per year, to service your motorized equip- 
ment and upon your placing an initial order for 200 plugs for single delivery, 
we extend to you the following special prices, terms and conditions on all your 
Spark Plug purchases from this date to December 31, 1939. (Comm. Hx. 67—-A.) 

The Commercial Franchises executed by respondent and said Fleet 
accounts were, in practical effect, agreements between them whereby 
the Fleet accounts were given the right to purchase Champion spark 
plugs at a special low price in consideration for their purchasing 
Champion spark plugs for all their requirements. 
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In dealing with its distributors respondent has used two forms of 
agreements, one prior to 1941 and the other subsequent to 1940. Both 
of these forms contained provisions to the effect that there was no 
express or implied obligation on the part of the distributor to handle 
respondent’s spark plugs exclusively. However, notwithstanding these 
recitals in the contracts, the services to be rendered by the distributors 
in order to obtain their spark plugs at a special low price, all as spe- 
cifically set out in the contract, were such that it was not practical 
for a distributor to handle the spark plugs of a competitor of re- 
spondent. (A description of such services is contained in Paragraph 
Nine above.) The agreements, in effect, required the distributors to 
handle respondent’s spark plugs exclusively in order to obtain a 
special low price from respondent. 

That respondent interpreted its agreements with its distributors as 
requiring the distributors to handle respondent’s plugs exclusively 
is shown by the fact that respondent has refused to enter into dis- 
tributor agreements with wholesale accounts because such accounts 
refused to agree to handle respondent’s plugs exclusively, and has 
canceled and threatened to cancel agreements with distributors who 
have taken on, or indicated an intention to take on, a competing line 
of spark plugs. For example, the Scheufler Supply Company, Inc., 
a wholesale automotive distributor in Great Bend, Kansas, had been 
trying for 20 years to get a Champion distributorship. Scheufler 
was told by respondent’s vice president that respondent “had only 
one distributing contract and that was an exclusive contract,” and 
that “they were not giving that kind of a contract unless it was ex- 
clusively handled by the distributor and no other plugs handled 
whatsoever.” Scheufler purchased its requirements of Champion 
spark plugs through a distributor and Scheufler’s purchases of 
Champion spark plugs were greater than all of the other purchases 
by the distributor through which Scheufler purchased. A salesman 
of the respondent told a jobber in Newcastle, Pennsylvania, in 1937 
that he [the jobber] would have to get his “house in order so that he 
[respondent’s saleman | could extend us a better price,” and it was 
understood by said jobber that in order to get the better price the 
jobber would have to handle Champion spark plugs on an exclusive 
basis. Respondent canceled its distributor’s contract with Paul Auto- 
motive, Inc., Lansing, Michigan, in 1948, after that concern started 
handling spark plugs manufactured by a competitor of respondent. 
ie May esti C. KE. Hamlin & Company, Jackson, Michigan, one of 
ee ne sought gehen to handle Hastings spark 
staat Rl meet HM eters oli district manager that re- 

ad ca istributor’s contract with Paul Automotive, 
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Inc., because that concern had taken on the Hasting plugs. Hamlin 
was thus persuaded to continue selling Champion spark plugs on an 
exclusive basis. 

The record thus establishes that although respondent’s written 
agreement with its distributors stated that the distributors were not 
required to handle Champion spark plugs exclusively, the actions of 
the parties show that their arrangements were in fact exclusive deal- 
ing agreements. 

Respondent is one of the two largest spark plug manufacturers 
in the United States in volume of plugs sold. Respondent, General 
Motors Corporation and The Electric Auto-Lite Company manufac- 
ture and sell substantially all of the spark plugs purchased by equip- 
ment manufacturers, and more than 80 percent of all the spark 
plugs manufactured and sold in the United States. Approximately 
one-sixth of respondent’s total sales of spark plugs were to equip- 
ment manufacturers. In the year 1946, equipment manufacturers 
purchased approximately 34,000,000 spark plugs. Respondent’s sales 
to such accounts were not less than one-third of that number. 
The accounts which were parties to the Fleet Franchise exclusive deal- 
ing agreements with respondent were operators of large fleets of motor 
trucks or busses. The “C” Fleet Franchise, for example, was entered 
into only with operators of over 500 vehicles. Respondent’s sales to 
such Fleet accounts were substantial. Approximately two-thirds of 
respondent’s total sales of spark plugs were made through its dis- 
tributors. In 1946 respondent sold a total of more than 58,000,000 
spark plugs through its distributors other than Atlas Supply Com- 
pany and Socony Oil Company. The accounts to which respondent 
sold spark plugs under exclusive dealing agreements, which sales 
represented a substantial portion of the total sales of spark plugs in 
the United States, were closed to competitors of respondent. 

Upon the whole record, the Commission concludes, and therefore 
finds, that the effect of the aforesaid exclusive dealing agreements 
may be to substantially lessen competition and tend to create a monop- 
oly in the line of commerce in which respondent is engaged. 

Par. 12. Count II of the amended complaint herein charges respond- 
ent with violation of subsection (d) of Section 2 of the Clayton Act 
as amended. The acts and practices of the respondent which counsel 
supporting the complaint rely upon to support their contention that 
this charge of the complaint is sustained, and which the hearing 
examiner found do sustain the charge, are that from June 19, 1936, 
to January 1, 1941, respondent sold its spark plugs to its customers 
classified by it as distributors and direct jobbers at the same invoice 
price; that during this period respondent contracted to pay and did 
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pay to distributors quarterly as special sales service compensation for 
service furnished by its distributors in connection with the resale of 
its spark plugs an amount equal to 10 percent of their total purchases 
and an additional amount of 5 percent on all purchases made by dis- 
tributors for Wholesale Franchise and Commercial “OC” Franchise 
accounts as compensation for servicing all franchise accounts; and 
that respondent did not make available to its direct jobbers compensa- 
tion for the rendition of like service on proportionally equal terms. 

Respondent discontinued selling direct to customers classified by it 
as direct jobbers on January 1, 1941. The payments made by respond- 
ent to its distributors as “Special Sales Service Compensation” and 
“Special Warehouse Compensation” were the payments or discounts 
off billing price described in the findings herein pursuant to the alle- 
gations in Count I of the amended complaint. The Commission is of 
the opinion that the said payments by respondent to its distributors 
were in fact reductions in the net prices paid by said distributors and - 
that, under the circumstances, Count II of the amended complaint 
should be dismissed. 

Count IV of the amended complaint herein charges that the acts 
and practices of the respondent alleged in Count I to constitute a 
violation of subsection (a) of Section 2 of the Clayton Act, as amended, 
and the acts and practices alleged in Count III to constitute a viola- 
tion of Section 3 of the Clayton Act, as well as certain of respondent’s 
acts and practices in fixing and maintaining varying and discrimina- 
tory resale prices on its spark plugs, all constitute unfair methods of 
competition and unfair acts and practices in commerce in violation of 
Section 5 of the Federal Trade Commission Act. 

Subsequent to the issuance of the amended complaint in this pro- 
ceeding, the Commission issued a complaint against one of respond- 
ent’s principal competitors, in which acts and practices similar to those 
‘described in Counts I and III of the amended complaint herein are 
alleged to constitute violations of the amended Clayton Act only. 
Consequently, in order to avoid unwarranted unequal treatment of 
competing respondents, the Commission makes no findings as to that 
portion of Count IV which charges that the acts and practices of the 
respondent alleged in Counts I and III also constitute a violation of 
_the Federal Trade Commission Act. 

Subsequent to the completion of the hearings herein, the Federal 
Trade Commission Act was amended with respect to certain contracts 
and agreements which establish minimum or stipulated resale prices 
(Public Law No. 542, approved July 14, 1952—the McGuire Act). 
This amendment had the effect of making legal certain of the acts _ 
and practices which it is contended the respondent engaged in, in con- 
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nection with the fixing and maintaining of resale prices. For exam- 
ple, it is contended that respondent’s agreements with its distributors 
which fixed the exact prices at which the distributors were to resell 
spark plugs were illegal because the Miller-Tydings Act, which per- 
mits the fixing of minimum resale prices under certain circumstances, 
does not permit the fixing of exact resale prices. The aforesaid Mc- 
Guire Act has the effect of permitting, under certain circumstances, 
contracts or agreements which prescribe stipulated, or exact, prices, as 
well as minimum prices. Certain of the respondent’s acts and prac- 
tices which may have been illegal at the time they were committed, 
may not, therefore, be illegal under the existing law. Under these 
circumstances, an order to cease and desist such practices would be 
inappropriate. Furthermore, the amended complaint herein, having 
_ been issued prior to the enactment of the aforesaid McGuire Act, may 
not have sufficiently informed respondent as to its acts and practices 
in connection with the fixing and maintaining of resale prices chal- 
lenged therein. 

Upon consideration of all the foregoing and the further fact that 
the order to cease and desist which is being entered herewith pursuant 
to the charge in Count I of the amended complaint will be effective in 
preventing respondent from fixing and maintaining discriminatory 
prices as between its direct and indirect customers who compete with 
each other in the resale of respondent’s spark plugs, the Commission 
is of the opinion that Count IV of the amended complaint should be 
dismissed in its entirety. 


CONCLUSION 


The acts and practices of the respondent as hereinabove found in 
Paragraphs 6, 7, 8, and 9 are in violation of subsection (a) of Section 
2 of the Clayton Act, as amended, and the acts and practices of the: 
respondent as hereinabove found in Paragraph 11 are in violation of’ 
Section 3 of said Clayton Act. 

Commissioners Howrey and Carretta not participating for the 
reason that oral argument on the merits was heard prior to their 
appointment to the Commission. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
- sion upon the amended complaint of the Commission, answer of the 
respondent, testimony and other evidence in support of and in opposi- 
tion to the allegations of said amended complaint taken before a hear- 
ing examiner of the Commission theretofore duly designated by it, 
recommended decision of the hearing examiner with exceptions 
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thereto, briefs of counsel supporting the complaint, counsel for the 
respondent, and counsel for Kaiser-Frazer Corporation, Hudson 
Motor Car Company, Nash-Kelvinator Corporation, Packard Motor 
Car Company, and Willys-Overland Motors, Inc., as amici curiae, and 
oral argument of opposing counsel ; and the Commission having issued 
its order disposing of the exceptions to the recommended decision and 
having made its findings as to the facts and its conclusion that respond- 
ent has violated subsection (a) of Section 2 of the Clayton Act, as 
amended, and Section 3 of said Clayton Act: 

It is ordered, That respondent, Champion Spark Plug Company, a 
corporation, and its officers, representatives, agents, and employees, 
directly or through any corporate or other device, in or in connection 
with the sale, for replacement purposes, of spark plugs in commerce, 
as “commerce” is defined in the Clayton Act, do forthwith cease and 
desist from: 

(a) Discriminating, directly or indirectly, in the price of said spark 
plugs of like grade and quality: 

1. By selling to any direct purchaser at net prices higher than the 
net prices charged any other direct purchaser who in fact competes 
in the resale and distribution of said spark plugs with the purchaser 
paying the higher price. 

2. By selling to any indirect purchaser at net prices higher than the 
net prices charged any other direct or indirect purchaser who in fact 
competes in the resale and distribution of said spark plugs with the 
purchaser paying the higher price. 

(b) Selling or making any contract or agreement for sale of spark 
plugs on the condition, agreement, or understanding that the pur- 
chaser shall not use or deal in or sell the products of a competitor or 
competitors of the respondent. 

(c) Enforcing in any manner or continuing in operation or effect 
any condition, agreement, or understanding, in or in connection with 
any existing contract or agreement for sale of spark plugs, which 
condition, agreement, or understanding is to the effect that the pur- 
chaser shall not use or deal in or sell the products of a competitor or 
competitors of the respondent. 

(d) Granting any rebate or fixing any price to any purchaser of 
spark plugs on the condition, agreement, or understanding that such 
purchaser shall not use or deal in the products of a competitor or 
competitors of the respondent. 

It is further ordered, That the allegations of Counts II, IV, and 
Paragraphs Five and Seven of Count I of the amended complaint 
herein be, and they hereby are, dismissed. 
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lt is further ordered, That the respondent, Champion Spark Plug 
Company, shall, within sixty (60) days after service upon it of this 
order, file with the Commission a report, in writing, setting forth in 
detail the manner and form in which it has complied with this order. 

Commissioners Howrey and Carretta not participating for the 
reason that oral argument on the merits was heard prior to their 
appointment to the Commission. 


54 


FEDERAL TRADE COMMISSION DECISIONS 


Syllabus 50 F.T.C. 


In THe MATTER OF 


GENERAL MOTORS CORPORATION AND AC SPARK PLUG 


COMPANY 


FINDINGS AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SUBSECS. 
(a) AND (d) OF SECS. 2 (a) AND 2 (d) AND SEC. 3 OF THE CLAYTON ACT, AS 
AMENDED, AND OF THE FEDERAL TRADE COMMISSION ACT 


Docket 5620. Complaint, Nov. 17, 1948—Decision, July 10, 1953 


Where a corporation engaged since December 29, 1950, among other things, in 


the distribution and sale of automobile, truck, tractor, and engine accesso- 
ries, parts, and supplies, including AC spark plugs, cables, fuel pumps, fuel 
pump parts, oil filters, oil filter cartridges, and oil filter elements—dealt in 
by its wholly owned subsidiary prior to the latter’s dissolution on said date— 
which (1) sold said AC products throughout the United States in substan- 
tial competition with others, to customers engaged, as were many of their 
customers, in the resale of said products at wholesale and retail; (2) sup- 
plied annually more spark plugs, oil filters, fuel pumps and speedometer 
cables to the original equipment field than any other manufacturer; and 
(3) along with Champion Spark Plug Co. and the Electric Auto-Lite Co., 
made and sold about 90 percent of all spark plugs sold in the United States, 
and itself accounted for a substantial part of all such plugs there sold for 
both original equipment and replacement; and (4) sold said AC products 
at prices which varied as between purchasers buying for original equip- 
ment; as between purchasers buying for original equipment and purchasers 
for resale or replacement; and as between purchasers, both direct and indi- 
rect, buying for resale or replacement ; 


In selling to (1) its various direct purchasers including distributors which han- 


(a) 


dled all AC products and were given a special price for handling AC spark 
plugs and oil filter cartridges on an exclusive basis; direct jobber accounts 
who stocked and sold such AC products as they found demand for; and 
contract accounts, in which were included automobile manufacturers, chain 
stores, national oil and tire companies and others, whose principal business 
was other than the whulesaling of automotive supplies, and who were sold 
on said basis because of their volume of purchases; and (2) its indirect 
purchasers in which were included indirect jobber accounts, fleet accounts 
and other dealers who were required to purchase from its distributors or 
wholesalers, but at prices and on terms and conditions fixed and controlled 
by it, so that sales thereto were essentially sales by respondent— 

Discriminated in price during 1940 in favor of direct distributor purchaser 
accounts and against direct jobber and indirect accounts through schedules 
of prices on its spark plugs, oil filters and air cleaners which, as illustrative, 
ranged, in the case of the plugs, from 27% cents and 29 cents to its “D” 
and “DA” accounts, to 31 cents to its direct jobber accounts, and to 32% 
cents to 87 cents to its indirect accounts; and from 1936 to 1941 discrimi- - 
nated against its direct jobber accounts through the payment to the distribu- 


tors, on sales of plugs by it to a jobber at 31 cents per plug, of 10 percent 
or 8.1 cents per plug; 
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(6) Discriminated, from 1941 until Nov. 1, 1946, in favor of its “warehouse dis- 


(c 


) 


tributors” and against its direct jobber accounts through selling the former 
at 28 cents per plug while selling the latter at 80 cents per plug, and through 
payment to said distributors, on their sales to such jobbers, of an additional 
10 percent; through payment to said distributors on their gales to certain 
contract dealers, of additional compensation of 10 percent and 5 percent 
respectively ; and through payment to them also of additional compensation 


of 10 percent on their sales of other AC products to such dealers, with no 


provision for additional compensation to jobbers on sales by them to such 
contract dealer accounts; 
Discriminated in favor of its warehouse distributors, from 1942 to Nov. 1, 


1946, and against indirect jobber purchasers who bought from said distribu- 


tors at 31.5 cents per plug instead of the 30 cents paid by its direct jobber 
purchasers, through paying said distributors 10 percent on the selling price 
to them of 28 cents per plug on their sales to such indirect jobbers at 31.5 
cents per plug, and thus in effect accorded said distributors a price of 24.85 
cents per plug as compared with said indirect jobbers net purchasing price 
of 31.5 cents, with contract dealers paying higher prices for AC products 
than the jobbers, and noncontract dealers paying higher prices than contract 
dealers; . 


(ad) Discriminated in price under a new distribution program inaugurated Nov. 


(e 


) 


(f) 


(9g 


— 


1, 1946, in favor of its “warehouse distributors” and against its direct and 
indirect jobbers through a schedule of prices and arrangements under which, 
as illustrative, price of spark plugs to said distributors was 8 percent less 
than the jobber price of 27 cents, or 24.8 cents, plus an additional allowance 
of 12 percent on sales by said distributors to jobbers approved by respond- 
ent, or net, 21.6 cents, and under which ‘warehouse distributors” were also 
eligible for a compensation of 12 percent on their sales at jobber prices to 
large “jobber fieet owner” accounts, after approval of contracts therewith 
by respondent; 

Discriminated in favor of certain direct purchaser accounts such as oil and 
tire companies, distributor manufacturers, jobber chains, and large retail 
outlets such as Sears, Roebuck, Western Auto Supply, and Montgomery 
Ward, which sold on a national basis, at jobber prices less 8 percent for 
warehouse compensation and 5 percent as a distributional discount, through 
according them, in addition to the prices made available by respondent to 
warehouse distributors (namely, jobber price less 8 percent, and an addi- 
tional 12 percent compensation on their sales to jobbers) an additional 7 
percent discount, and thus made its net prices to said national distributors 
5 percent less than its prices to warehouse distributors on all sales except 
where the national distributor or warehouse distributor resold to jobbers; 
Discriminated further, in addition to the varying prices to different cus- 
tomer classifications, through selling certain large purchasers of AC prod- 
ucts for resale for replacement at prices which were substantially less than 
those charged other large purchasers, including, in 1940 and 1941, Inter- 
national Harvester, sold at 22.3 cents per plug, and Allis-Chalmers, at 27.5 
cents ; 

Discriminated in price between certain large retail outlets in that in Jan- 
uary 1947 it discontinued selling direct to J. T. R. Motors and Montgomery 
Ward—theretofore sold plugs for resale at 27 cents less 8 percent and 5 per- 
cent, or 23.6 cents per plug—and required said concerns thereafter to pur- 
chase AC products indirect at dealer prices, while permitting Sears, Roebuck 
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to continue to purchase at the favored price; and discriminated further in 
favor of Sears in that its retail stores were allowed to purchase AC plugs 
from local warehouse distributors at 31.5 cents per plug in lots of not less 
than 10, while other dealers paid 41.1 cents per plug in lots of ten; 


(h) Discriminated in favor of certain large rubber and oil companies and against 


competing distributors, jobbers, and retail outlets at various competitive 
levels, in that it— 

(1) Sold from 1941 to 1946, AC plugs to the Goodrich Rubber Co. at a flat 
price of 24 cents per plug for resale through its retail outlets direct to con- 
sumers, while competing jobbers and dealers were required to pay higher 
prices ; 

(2) Discriminated from beginning 1947 to Nov. 1948, in that AC prod- 
ucts were billed and shipped to the Pure Oil Co.’s field warehouses at national 
distributors’ prices and to its company-owned service stations, which sold 
them at retail in competition with other dealers who purchased from jobbers 
at higher prices; and in that it granted said company a special price on oil 
filters 3 percent less than that paid by other national distributors; and 

(3) Discriminated through its cash discount practice in favor of the Good- 
year Tire & Rubber Company, which resold plugs through its own retail 
outlets to consumers, and also had an arrangement with four oil companies 
whereby it paid them a commission of 10 percent on sales by Goodyear to 
service stations which handled their petroleum products and a commission 
of 71% percent on sales to their jobber companies, and also gave its customers 
a rebate based on the dollar volume of purchases during a year, including 
AC spark plugs, and thus passed on to certain of its customers a portion 
of the preferential price it received; 


With result that— 


(1) Its discriminations in price in favor of said warehouse distributors 
and national distributors and against direct and indirect jobbers, who resold 
their products to dealers, fleet owners, and consumers in direct competition 
therewith, resulted in lower profits to such jobbers, loss of customers, and a 
lessening of their ability to compete with said favored distributors; 

(2) Its discriminations in price in favor of national distributors gave 
their warehouse branches and plants a substantial competitive advantage in 
enabling them to purchase said AC products at prices substantially lower 
than those paid by competing warehouse distributors, jobbers and dealers; 
and 

(3) Its discriminations in price between its national distributor accounts 
gave the favored accounts a substantial competitive advantage over others; 


Effect of which various price discriminations had been and might be to substan- 


tially lessen, injure, destroy, and prevent competition between and among 
respondent’s favored customers and others: 


Held, That such acts and practices, under the circumstances set forth, were in 


violation of subsec. (a) of Sec. 2 of the Clayton Act as amended: and 


Where said corporation, engaged as aforesaid in the sale and distribution of its. 


AC products— 


(a) Entered into and had in effect, in and prior to 1939, more than 750 contracts 


with its “D” and “DA” distributor accounts which contained a provision 
that the distributor would handle said products on an exclusive basis and, 
following the elimination of the exclusive dealing clause from its 1940 dis- 
tributor contracts, continued its policy, though not uniformly, of requiring 
its distributors to handle said products exclusively ; and 
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(0) In conformity with its aforesaid policy, following the World War IL period 
and beginning in 1946 when supply and demand for automotive parts began 
to equalize, gave preferential prices to some of its distributors on the condi- 
tion or understanding that they would not deal in spark plugs, oil filters, oil 
filter elements, oil filter cartridges or fuel pumps sold by its competitors, 
threatened distributors with cancellation of their contracts if they failed 
to give up competing lines, and cancelled its contracts with a number of its 
warehouse distributors because they failed to comply ; 

Effects of which exclusive dealing contracts and policy were to unreasonably 
restrain and substantially lessen competition between it and its competitors 
in the sale and distribution of the products concerned, and to substantially 
lessen competition in the sale thereof by the elimination of distributors 
who refused to deal in its products exclusively and who were the source of 
its supplies to many dealers: 

Held, That such acts and practices, under the circumstances set forth, were in 
violation of Sec. 3 of the Clayton Act. 


Before Mr. Webster Ballinger, hearing examiner. 
Mr. L. E. Creel, Jr. for the Commission. 
Mr. Henry M. Hogan, of Detroit, Mich., and Miller, Gorham, Wes- 
cott & Adams, of Chicago, IIL, for respondents. 
Willkie, Owen, Farr, Gallagher & Walton, of New York City, for | 
Kaiser-Frazer Corp., amicus curiae. 
Mr. L. Arthur Greenstein and Mr. Daniel S. Greenstein, of Phila- 
delphia, Pa., for Berlin Auto Supply Co., amicus curiae. 
Beaumont, Smith & Harris, of Detroit, Mich., for Hudson Motor 
Car Co., amicus curiae. 
Cook, Beake, Miller, Wrock & Cross, of Detroit, Mich., for Nash- 
Kelvinator Corp., amicus curiae. 
Bodmamn, Longley, Bogle, Armstrong & Dahling, of Detroit, Mich., 
for Packard Motor Car Co., amicus curiae. 
Ritter & Boesel, of Toledo, Ohio, for Willys-Overland Motors, Inc., 
amicus curiae. 


Report, Frnprnes as To tHE Facrs, AN Orprr 


Pursuant to the provisions of the Federal Trade Commission Act 
and to an Act of Congress entitled “An Act to supplement existing 
laws against unlawful restraints and monopolies, and for other pur- 
poses,” approved October 15, 1914 (Clayton Act), as amended by an 
Act of Congress approved June 19, 1936 (Robinson-Patman Act), 
the Federal Trade Commission on November 17, 1948, issued and sub- 
sequently served its complaint in this proceeding upon the respond- 
ents named in the caption hereof, charging them in Count I thereof 
with violation of subsection (a) of Section 2 of the Clayton Act, as 
amended; in Count II thereof with violation of subsection (d) of 
Section 2 of the Clayton Act, as amended; in Count III thereof with 
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violation of Section 3 of the Clayton Act; and in Count IV thereof 
with violation of Section 5 of the Federal Trade Commission Act. 

After the issuance of said complaint and the filing of respondents’ 
answers thereto, testimony and other evidence in support of and in 
opposition to the allegations of the complaint were introduced before 
a hearing examiner of the Commission theretofore duly designated 
by it, and such testimony and other evidence were duly recorded and 
filed in the office of the Commission. Thereafter, this proceeding | 
regularly came on for final consideration by the Commission upon the 
complaint, answers thereto, testimony and other evidence, recom- 
mended decision of the hearing examiner and exceptions thereto, 
written briefs of counsel supporting the complaint, counsel for re- 
spondents, and counsel for Kaiser-Frazer Corporation, Hudson Motor 
Car Company, Nash-Kelvinator Corporation, Packard Motor Car 
Company, and Willys-Overland Motors, Inc., as amici curiae, and 
oral argument of opposing counsel; and the Commission, having duly 
considered the matter and having entered its order disposing of the 
exceptions to the recommended decision of the hearing examiner, and 
being now fully advised in the premises, finds that this proceeding is 
in the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacraryH 1. Respondent General Motors Corporation is a corpo- 
ration organized, existing, and doing business under and by virtue of 
the laws of the State of Delaware, with its principal office and place 
of business located in Detroit, Michigan. Said respondent is now, 
and for many years past has been, engaged in the manufacture, dis- 
tribution, and sale of, among other things, internal combustion en- 
gines; trucks; automobiles; and automobile, truck, tractor, and engine 
accessories, parts, and supplies, including spark plugs, cables, fuel 
pump parts, oil filters, oil filter cartridges, and oil filter elements. 

Respondent AC Spark Plug Company was, until December 29, 1950, 
a corporation organized, existing, and doing business under and by 
virtue of the laws of the State of Michigan, with its principal office 
and place of business located in Flint, Michigan. Said respondent 
was engaged in the distribution and sale of automobile, truck, tractor, 
and engine accessories, parts, and supplies, including spark plugs, 
cables, fuel pumps, fuel pump parts, oil filters, oil filter cartridges, 
and oil filter elements, such products being hereinafter collectively 
referred to as “AC products.” Said respondent was a wholly owned 
subsidiary of respondent General Motors Corporation, and said AC 
products were manufactured by General Motors Corporation. Under 
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date of December 29, 1950, respondent AC Spark Plug Company was 
dissolved in accordance with the laws of the State of Michigan. Re- 
spondent General Motors Corporation, as successor to respondent AC 
Spark Plug Company, was responsible for the acts, practices, and 
policies shown by the record to have been engaged in by the now dis- 
solved AC Spark Plug Company, and said respondent General Motors 
Corporation has conceded that any order which the Commission 
_ could lawfully enter against respondent AC Spark Plug Company 
on the record herein may be lawfully entered against respondent Gen- 
eral Motors Corporation (AC Spark Plug Division). The complaint 
herein will, therefore, be dismissed as to respondent AC Spark Plug 
Company, and as hereinafter used the term “respondent” does not in- 
clude said AC Spark Plug Company. 

Par. 2. Respondent General Motors Corporation transports said 
AC products, or causes same to be transported, for sale and distribu- 
tion from the places where said products are manufactured or stored to 
its customers and purchasers thereof located in other and different 
States of the United States and in the District of Columbia; and 
there is, and has been at all times mentioned herein, a continuous cur- 
rent of trade and commerce in said products between the States where 
respondent’s factories and warehouses are located and the various: 
other States of the United States. Said AC products are sold by 
respondent General Motors Corporation for use, consumption, and 
resale within the United States and the District of Columbia. 

Par. 8. Respondent General Motors Corporation distributes and 
sells said AC products throughout the United States in the same terri- 
tories and places as, and in substantial competition with, other persons 
and corporations engaged in the manufacture, dieaibutous and sale 
of similar products. Customers of respondent purchasing AC prod- 
ucts for resale, and many of their customers, are competitively engaged 
in the resale of such products at wholesale and retail in the partons 
territories and places where said customers, respectively, carry on 
their businesses. For the past several years, respondent General 
Motors Corporation has annually supplied more spark plugs, oil fil- 
ters, fuel pumps, and speedometer cables to the original equipment 
field (that is, for use by manufacturers of engines and vehicles as 
original equipment) than any other manufacturer of these products. 
Respondent, Champion Spark Plug Company, and The Electric 
Auto-Lite Company are the three largest manufacturers of spark 
plugs in the United States, and although there are approximately 40 
manufacturers or assemblers of spark plugs in the United States, these 
three companies manufacture and sell approximately 90 percent of all 
the spark plugs sold in the United States. Respondent manufactures 
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and sells a substantial portion of all the spark plugs sold in the United 
States for both original equipment and replacement. In recent years 
approximately 98 percent of all automobiles manufactured in the 
United States have been equipped with respondent’s AC fuel pumps. 

Par. 4. Respondent General Motors Corporation has sold its said 
AC products to vehicle and engine manufacturers for use by such 
manufacturers as original equipment in vehicles and engines manu- 
factured by them. Respondent has also sold said AC products to 
such manufacturers and others for resale for replacement of original 
equipment. The prices at which respondent has sold its said AC 
products of like grade and quality have varied as between (1) pur- 
chasers buying such products for original equipment; (2) purchasers 
buying such products for original equipment and purchasers buying 
such products for resale or replacement; and (3) purchasers, both 
direct and indirect, buying such products for resale or replacement. 

Par. 5. In the sale of AC products for original equipment on en- 
gines and vehicles, respondent has charged varying prices for products 
of like grade and quality. For example, respondent has sold spark 
plugs to automobile and other manufacturers for original equipment 
at prices ranging from 6 cents per plug to 15 cents per plug or more. 
As of February 1, 1949, after the issuance of the complaint herein, 
respondent’s 6-cent price on spark plugs was increased to 10 cents, and 
respondent’s customers who had been purchasing at the 6-cent price 
discontinued purchasing such plugs from respondent. 

The hearing examiner in his recommended decision found that re- 
spondent’s price differentials between customers purchasing for origi- 
nal equipment resulted in injury to those customers who paid the 
higher prices. The hearing examiner did not state what evidence in 
the record he relied upon in making this finding. However, in a foot- 
note to said finding, he stated that “While the difference in the cost 
of plugs in a single engine amounted to but a few cents, the profits 
accruing from yearly volume purchases were substantial.” 

The Commission, upon consideration of the entire record, is of the 
opinion that the allegations in the complaint as to the results of re- 
spondent’s price differentials between customers purchasing AC prod- 
ucts for original equipment are not sustained by the evidence, and that, 
therefore, such allegations should be dismissed. 

Par. 6. From 1936 to 1949 respondent sold spark plugs to automo- 
bile and other manufacturers for original equipment at prices sub- 
stantially less than those charged for spark plugs of like grade and 
quality sold said automobile and other manufacturers and others for 
resale for replacement of original equipment. For example, during 
this period respondent’s prices on spark plugs sold to automobile and 


GENERAL MOTORS ‘CORP. ET AL. 61 
54. : Findings 


other manufacturers for original equipment ranged from 6 cents per 
plug, which price was below respondent’s cost of manufacture, to 15 
cents per plug, while respondent’s prices on spark plugs sold to said 
automobile and other manufacturers and to certain other direct pur- 
chasers for resale for replacement was 24 cents per plug or more. 

It is alleged in Count I of the complaint herein that respondent’s 
practice of selling its spark plugs for ‘original equipment below its 
cost of manufacture places upon the purchasers of spark plugs for 
replacement the injurious, unfair, and oppressive burden of paying 
a higher price than the price paid by others, so as to carry the loss 
incurred by respondent in the sale of original equipment plugs at 6 
cents per plug, and that the effect of price differentials between pur- 
chasers buying for original equipment and purchasers buying for 
resale is and may be substantially to lessen competition or tend to 
create a monopoly in the line of commerce in which respondent is 
engaged or to injure, destroy, or prevent competition with respondent 
in the manufacture, distribution, and sale of spark plugs. 

The hearing examiner in his recommended decision found that the 
aforesaid allegations are sustained by the evidence, and his recom- 
mended order would prohibit all such price differences except those 
which make only due allowance for differences in the cost of manu- 
facture, sale, or delivery resulting from the differing methods or 
quantities in which such products are to such purchasers sold or 
delivered. 

In the opinion of the Commission, the hearing examiner’s findings 
with respect to the competitive injury resulting from respondent’s 
lower (and below cost) price on original equipment spark plugs than 
on replacement spark plugs is not supported by or in accordance with 
the greater weight of the reliable, probative, and substantial evidence: 
in the record. The spark plugs purchased by vehicle and engine 
manufacturers for use as original equipment become an integral part. 
of the engine in which they are used. None of such spark plugs are: 
resold by such manufacturers for replacement purposes. The buyers: 
paying the aforesaid different prices do not compete in the resale of 
the spark plugs. It is contended that as a result of the below cost 
price on original equipment spark plugs, it is necessary for the re- 
spondent to recoup its losses on original equipment business by charg- 
ing higher prices for replacement spark plugs. It is also contended 
that as a result of the lower prices on original equipment spark plugs, 
smaller manufacturers are not only precluded from selling their spark 
plugs for original equipment, but are also placed at a substantial dis- 
advantage in competing with respondent in the sale of replacement 


spark plugs. 
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The adoption and use of a particular spark plug by a well-known 
vehicle manufacturer increases the demand for that particular plug 
for replacement purposes. However, despite the fact that substan- 
tially all the spark plugs used as original equipment are supplied by 
respondent, Champion Spark Plug Company, and The Electric Auto- 
Lite Company, the record does not disclose any undue mortality rate 
on the part of smaller spark plug manufacturers which can be at- 
tributed to respondent’s lower price on original equipment spark 
plugs than on replacement plugs. 

There is testimony in the record to the effect that some competitors 
of the respondent have been unable to sell their spark plugs to vehicle 
manufacturers because such competitors have been either unable or 
unwilling to sell at the prices charged by respondent and its two prin- 
cipal competitors in the original equipment field. However, the 
record as a whole does not, in the opinion of the Commission, sustain 
the allegations of the complaint as to the competitive injury resulting 
from respondent’s lower price on original equipment spark plugs 
than on replacement spark plugs, and such allegations should, there- 
fore, be dismissed. 

Par. 7. In the course and conduct of its aforesaid business, respond- 
ent has, since June 19, 1936, sold AC products for replacement of 
original equipment at prices which varied substantially as between 
(1) purchasers buying directly from respondent; (2) purchasers 
buying indirectly from respondent; and (3) purchasers buying di- 
rectly and purchasers buying indirectly from respondent. 

Prior to 1941, respondent classified certain of the accounts to whom 
it sold AC products directly as “D,” “DA,” “J,” “A-1,” “A-2.” and 
“A-4” accounts. D and DA accounts were distributors handling all 
AC products and who were given a special price in return for han- 
dling AC spark plugs and AC oil filter cartridges on an exclusive basis 
and performing certain other designated services. J accounts were 
jobbers who stocked and sold such AC products as they found demand 
for and in the quantity consistent with the demand. Respondent’s 
contracts with J accounts did not contain a provision requiring that 
AC spark plugs and AC oil filter cartridges be handled on an exclusive 
basis. A-1, A~-2, and A-4 accounts were those concerns who were also 
sold on a contract basis (except fleet owners) because of the volume 
of their purchases, but whose principal business was other than the 
wholesaling of automotive supplies. These classifications included 
automobile manufacturers, chain stores, national oil and tire com- 
panies, and others. Other dealers in AC products were required to 
purchase, and did purchase, their requirements from distributors or 
wholesalers who purchased directly from respondent, However, the 


GENERAL MOTORS CORP. ET AL. 63 
54 Findings 


prices and terms and conditions applicable to such indirect purchasers 
were fixed and controlled by respondent. Representatives of respond- 
ent personally solicited the business of such indirect accounts and 
sales to such accounts were essentially sales by respondent. 

The prices at which respondent sold certain of its AC products to 
purchasers in the different classifications described above during the 
year 1940 are shown below: 


Dand | DAand| Jand 
Item A-1 A-2 A-4 Indirect accounts 
accounts | accounts | accounts 


ANG. (Shopersie TELE pe a JO a ee ea ee $0.2734| $0. 29 $0.31 | $0.32} to $0.37. 
ACEOUrH itersi(Typel No. 9-1) 2-128 sie ee. 3. 60 3.7 4.00 | $4.50 to $5.40. 
AC Oil Filter Elements (Type No. S-11)__---_---______ . 65 . 69 .73 | $0 87 to $1.05. 
Me wAdIA @LCANISGYG St. 5 oek Ue 5. ee ee 1.80 1.80 1,94 | $2.22 to $2.70. 


From 1936 to 1941, respondent’s distributors (D and DA accounts) 
guaranteed the accounts of certain of respondent’s jobber customers 
and received from respondent an amount equal to 10 percent of the 
jobbers’ purchasing price. For example, on sales of AC spark plugs 
by respondent to a jobber at 31 cents per plug, a distributor received 
3.1 cents per plug. As a result of such payments, respondent’s price 
discriminations in favor of its distributors and against its other 
customers were actually greater than is indicated by the prices appear- 
ing in the above tabulation. 

From 1941 until November 1, 1946, respondent sold AC spark plugs 
to purchasers classified by it as “Warehouse Distributors” (“WD”) 
at 28 cents per plug. During the same period, respondent sold to 
purchasers classified by it as “Jobbers” (“LJ”) at 30 cents per plug. 
On sales by Warehouse Distributors to these Jobbers respondent paid 
the Warehouse Distributors additional compensation of 10 percent of 
the selling price. On sales of spark plugs by Warehouse Distributors 
to certain contract dealers (those classified by respondent as “SP-33” 
and “SP-36”) respondent paid the Warehouse Distributors additional 
compensation of 10 percent and 5 percent, respectively. Warehouse 
Distributors also received additional compensation of 10 percent on 
sales by them of other AC products to contract dealers. Jobvers re- 
ceived no additional compensation on their sales to these contract 
dealer accounts. 

From 1942 to November 1, 1946, some of respondent’s jobbers pur- 
chased AC spark plugs out of Warehouse distributors’ stocks at 31.5 
cents per plug (5 percent increase over the 30 cents per plug paid by 
jobbers purchasing direct). On sales to these indirect jobbers, Ware- 
house Distributors received a compensation of 10 percent of the selling 
price, and their net purchase price was, therefore, 28 cents less 3.15 
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cents, or 24.85 cents per plug, as compared with the indirect jobbers’ 
net purchasing price of 31.5 cents per plug, a difference of 6.5 cents 
per plug. Contract dealers purchased AC products at prices higher 
than those paid by jobbers, and noncontract dealers purchased AC 
products at prices higher than those paid by contract dealers. 

As of November 1, 1946, respondent inaugurated a new distribu- 
tion program under which Warehouse Distributors could purchase 
AC products at jobbers’ prices less 8 percent. On sales to jobbers 
approved by respondent, Warehouse Distributors received an addi- 
tional compensation of 12 percent of the jobber price. Respondent’s 
prices to Warehouse Distributors and jobbers during a major portion 
of the year 1947 on a number of different AC products are shown 
in the tabulation following: 


WD price 
WD invoice on sales 
price (job- to jobbers 
Item Jobber’s ber’s price (jobber’s 
price less 8 per- price less 
cent) 8 percent and 
12 percent) 
SMOUSSay oie Ahi a eels ee 5 cellos aie he Napali Seas leteae ta $0. 27 $0. 248 $0. 216 
AOLOil Filters (Lh ype-No.:8-1O) 2¢ paras newao—tasces len eee 4.16 3. 83 3.33 
AC Oil Filter Elements (Type C-10) ---..-.------------------ 68 . 63 
AG Muel:Piamps(Eype. INO. 403) 14. oescbopet oa See eS 4.00 3. 68 3. 20 
AC Fuel Pump Repair Kits (Type No. R-1)----------------- .90 ‘ wae 
AC Speedometer Cables (Type No. 601) ---------------- fae 4 315 . 29 25 
AND, A Ie GICANSOrs:C LeU 0.0) ane nee ee ot a =— 2. 26 2.08 1.81 


From 1938 until November 1, 1946, respondent had an arrangement 
whereby owners or operators of fleets of vehicles or engines could 
purchase AC spark plugs, oil filters, fuel pumps, and other AC prod- 
ucts at varying prices depending upon the number of vehicles or en- 
gines operated. For example, operators of from 10 to 49 vehicles or 
engines could purchase AC spark plugs from distributors or jobbers at 
41 cents per plug. Operators of from 50 to 199 vehicles or engines 
could purchase from distributors or jobbers at 37 cents per plug, and 
operators of 200 or more vehicles or engines could purchase from dis- 
tributors or jobbers at 34 cents per plug. Fleet owners entitled to 
the 37-cent or 34-cent price were required to enter into a contract with 
respondent before they could purchase at those prices. 

After November 1, 1946, large fleet accounts were designated by re- 
spondent as “Jobber Fleet Owner” accounts and were permitted to 
purchase AC products from Warehouse Distributors at jobber prices. 
Like jobber accounts, contracts with large fleet owners were subject 
to the approval of respondent before Warehouse Distributors were 


eligible for a compensation of 12 percent on their sales to Jobber Fleet 
Owner accounts. 
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At the same time that respondent was selling AC products to Ware- 
house Distributors at jobber prices less 8 percent, with an additional 
12 percent compensation to the Warehouse Distributors on their sales 
to Jobbers, respondent sold AC products of like grade and quality 
direct to certain accounts, such as oil and tire companies, distributor- 
manufacturers, and jobber chains, which sell on a national basis, at 
jobber prices less 8 percent for warehouse compensation and 5 percent 
as a distributional discount. On sales to jobbers, these national dis- 
tributors received an additional 7 percent discount. After July 16, 
1947, the aforesaid discounts of 8 percent and 5 percent were deducted 
from the amount of each billing at the time the billing was made. 
Respondent’s net prices to national distributors were, therefore, 5 per- 
cent less than its net prices to Warehouse Distributors on all sales 
except where the national distributor or Warehouse Distributor re- 
sold to jobbers. 

In addition to the varying prices at which respondent has sold AC 
products for resale or replacement of purchasers in the different cus- 
tomer classifications as described hereinabove, respondent has also sold 
AC products for resale or replacement to certain large purchasers at 
prices substantially less than those charged other large purchasers. 
For example, respondent sold AC spark plugs to International Har- 
vester Company and to Allis-Chalmers Company for resale for re- 
placement. In 1940 and 1941, respondent’s price to International 
Harvester Company was 22.3 cents per plug, while at the same time 
respondent’s price to Allis-Chalmers Company was 27.5 cents per plug. 

Certain large retail outlets, such as Sears, Roebuck & Company, 
Western Auto Supply Company, Marshall’s U. S. Auto Supply, 
Montgomery Ward, J. & R. Motors, and others, were classified by 
respondent as Warehouse Distributors until August 25, 1946; as 
Direct Jobbers until November 1, 1946; and as Jobber Chains after 
the latter date. Respondent’s price after November 1, 1946, to ac- 
counts classified by it as Jobber Chains was the jobber price less 8 
percent and 5 percent. AC spark plugs, for example, were sold to 
such concerns for resale through their own retail outlets at 27 cents 
less 8 percent and 5 percent, or 23.6 cents per plug. In January 1947 
respondent discontinued selling direct to J. & R. Motors and Mont- 
gomery Ward, and thereafter those concerns were required to pur- 
chase AC products indirect at dealer prices. Sears, Roebuck & Com- 
pany was permitted to continue to purchase at the favored price. 
Also, Sears’ retail stores were allowed to purchase AC spark plugs 
from local Warehouse Distributors at the local jobber’s price of 31.5 
‘cents per plug in lots of not less than 10 plugs. Other dealers in 
AC spark plugs paid 41 cents per plug in lots of ten. 
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The B. F. Goodrich Rubber Company purchased AC spark plugs 
from respondent at a flat price of 24 cents per plug from 1941 to 1946 
and resold such plugs through its own retail outlets direct to con- 
sumers. At the same time, competitors of Goodrich, jobbers and 
dealers, were required to pay higher prices for the AC spark plugs 
they purchased. 

The Pure Oil Company purchased AC spark plugs from respond- 
ent on a national distributor’s basis from the beginning of 1947 until 
November 1948. AC products were billed and shipped to Pure Oil 
Company’s field warehouses at national distributor’s prices and the 
Pure Oil Company operated company-owned service stations which 
sold these AC products at retail in competition with other dealers 
who purchased from jobbers at higher prices. Respondent granted 
the Pure Oil Company a special price on oil filters, which price was 
3 percent less than the price paid by other national distributors. 

The Goodyear Tire & Rubber Company purchased AC spark plugs 
from respondent on a national distributor’s basis less 2 percent cash 
discount at the time of billing. Competitors of Goodyear who pur- 
chased on the same basis were allowed a discount of 2 percent for cash 
payment within the discount period, the discount being deducted from 
the remittance instead of from the face of the invoice. Goodyear 
Tire & Rubber Company resold some of the AC spark plugs so pur- 
chased through its own retail outlets to consumers. Goodyear had 
an arrangement with Shell Oil Company, Sinclair Refining Company, 
Richfield Oil Company, and Sherwood Brothers whereby Goodyear 
paid these companies a commission of 10 percent on sales by Goodyear 
to service stations which handled the petroleum products of those oil 
companies, and a commission of 744 percent on sales to jobber cus- 
tomers of those oil companies. Goodyear also had a bonus plan under 
which it gave its customers a rebate based on the dollar volume of pur- 
chases during a year. AC spark plugs were included in determining 
the volume of purchases. A portion of the preferential price re- 
ceived by Goodyear on its purchases of AC spark plugs was thus passed 
on to certain of its customers. 

Par. 8. Direct jobbers who purchased AC products directly from 
respondent, as well as jobbers who purchased such products indirectly, 
resold such products to dealers, fleet owners, and consumers in direct 
competition with Warehouse Distributors and national distributors 
who purchased AC products directly from respondent at prices less 
than those paid by said jobbers. The record clearly establishes 
that respondent’s price differentials to competing customers were 
substantial. 

Respondent’s discrimination in price in favor of Warehouse Dis- 
tributors and national distributors and against jobbers, both direct 
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and indirect, have resulted in lower profits to the jobbers, loss of 
customers, and a lessening of their ability to compete with Warehouse 
Distributors and national distributors in the resale of respondent’s 
AC products. 

Respondent’s discriminations in price in favor of national distrib- 
utors have given the national distributors a substantial competitive 
advantage over Warehouse Distributors, jobbers, and dealers in the 
resale of AC products. Warehouses, branches, and plants of national 
distributors have been able to purchase AC products at prices sub- 
stantially less than those paid by their competitors, namely, Ware- 
house Distributors, jobbers, and dealers. For example, in November 
1947 the national distributor’s profit on sales of fuel pumps to jobbers 
was 19.6 percent and on sales to one of the dealer classifications the 
profit was 38.8 percent. At the same time, the profit to jobbers on 
sales of fuel pumps to the same dealer classification was 30 percent. 
Similarly, on AC oil filters the national distributor’s profit was 19.6 
percent on sales to jobbers and 43.2 percent on sales to dealers. At 
the same time the profit to jobbers on sales of AC oil filters to dealers 
was. 35. percent. 

Respondent’s discriminations in price as between its national dis- 
tributor accounts have given the accounts receiving the lower prices 
a substantial competitive advantage over the accounts paying the 
higher prices. 

The effect of the price discriminations described in Paragraph 7 
has been and may be to substantially lessen, injure, destroy, and pre- 
vent competition between and among respondent’s customers receiving 
the benefits of said discriminations and respondent’s customers who 
‘do not receive the benefits of such discriminations. 

Par. 9. Respondent alleges in its answer to the complaint that any 
‘differences in prices to different accounts which it may have allowed 
were not discriminatory but were established in good faith to meet 
the equally low prices of competitors and/or the services and facilities 
furnished by competitors, as well as to make allowances for differences 
in the cost of manufacture, sale, or delivery resulting from the differ- 
ent methods or quantities in which AC products were sold and deliv- 
ered to such different accounts. 

The Commission’s determination that the allegations of the com- 
plaint with respect to the injury to competition resulting from re- 
spondent’s price differences between (1) customers purchasing AC 
spark plugs for original equipment and (2) customers purchasing AC 
spark plugs for original equipment and customers purchasing such 
spark plugs for resale or replacement are not sustained makes it 
unnecessary to determine whether respondent’s aforesaid defenses to 
these price differentials are sustained by the record. 
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The evidence in the record does not establish that respondent’s price 

- differentials as between customers purchasing AC products for resale 
for replacement as described in Paragraph 7 hereof were made in good 
faith to meet equally low prices of competitors or the services and 
facilities furnished by competitors, or that such price differentials 
were justified by differences in the cost of manufacture, sale, or deliv- 
ery resulting from the different methods or quantities in which AC 
products were sold and delivered to such customers. 

Par. 10. In and prior to 1939 respondent entered into and had in 
effect more than 750 contracts with distributors who were classified 
by respondent as “D” and “DA” accounts, which contained a provi- 
sion that the distributors would handle designated AC products on an 
exclusive basis. Agreements entered into by respondent with such 
distributors in 1939 contained the following provision: 

It is understood and agreed that this agreement is entered into by the AC 
Spark Plug Company in consideration of the Distributor handling AC Plugs, 
AOC Oil Filter Renewal Cartridges, and AC Oil Filters on an exclusive basis * * *, 
(Comm. Ex. 169, p. 22) 


The exclusive dealing clause was eliminated from respondent’s 1940 
distributor’s contracts. However, respondent’s policy of requiring 
its distributors to handle AC products exclusively was continued, al- 
though such policy has not been uniformly adhered to. In 1940, 
respondent announced in a “Statement of Policy” to all its distributors 
that “These distributors [D and DA accounts], therefore, do not 
carry competitive products either for wholesale or retail distribu- 
tion * * *” and “Should an AC Distributor at any time feel it to 
their best interest to handle a competing product, this decision is 
accepted by the AC Spark Plug Company; and another concern will 
be sought to act as an AC Distributor * * *,” 

From 1941 until the end of World War II the demand for AC 
products greatly exceeded production and respondent was unable to 
meet the demands of its customers. During that period respondent 
made little or no attempt to enforce its policy of exclusive dealing. 
In 1946, when the supply and demand for automotive parts began 
to equalize, respondent in conformity with its aforesaid policy gave 
preferential prices to some of its distributors on the condition or 
understanding that said purchasers would not deal in spark plugs, 
oil filters, oil filter elements, oil filter cartridges, or fuel pumps sold 
by competitors of respondent. Some of respondent’s distributors who 
desired to stock competing lines of products were threatened with 
cancellation of their contracts if they failed to give up competing lines 
or products, and some distributors ceased handling competitive lines, 
although they carried out all the functions of the distributors and 
purchased in the quantities entitling them to respondent’s Ware- 
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house Distributor’s contract. For example, one witness testified that 
respondent’s regional manager “would call my attention to the fact 
that we could not carry a Champion line if we were an AC distribu- 
tor.” Another witness testified that he was told by respondent’s 
assistant regional manager “that they would not tolerate me to sell 
another spark plug alongside of AC, that if I did, they would cancel 
my contract.” ‘This same witness also testified that he was told by 
respondent’s agent that “We don’t allow anyone that sells AC spark 
plugs on a WD to carry another line of merchandise with us, and we 
will give you just so long to get rid of the merchandise.” A regional 
manager for respondent testified that he had an “understanding” with 
this Warehouse Distributor and that he had occasion to remind this 
Warehouse Distributor of the “nice gentlemen’s agreement” which the 
Warehouse Distributor had with the respondent regarding exclusive 
dealing. Another witness testified that he was told by one of re- 
spondent’s salesmen in 1948, in reference to the handling of a com- 
petitor’s plug, “in no uncertain terms that that was very much against 
the regulations and that we had better dispose of them, which we 
did.” 

Respondent canceled its contracts with a number of its Warehouse 
Distributors because such Warehouse Distributors failed to comply 
with respondent’s request to cease handling competing products. 

The evidence in the record clearly establishes that respondent’s dis- 
tributors, except those who were exempted from respondent’s exclu- 
sive dealing policy, generally understood that they were prohibited 
from dealing in or handling competing products. 

The complaint herein does not allege, and the record does not show 
that respondent has enforced its aforesaid exclusive dealing policy 
against all its distributors. It appears that respondent permitted 
a number of its distributors to deal in competitive products because 
(1) the distributor’s volume of business was so large that respondent 
could not enforce its policy, (2) the distributor was located in a 
strategic territory, or (3) respondent was unable to furnish a com- 
plete line. It also appears that some of respondent’s distributors did 
not deal in competing products because of their own preference, 
rather than because of any understanding with, or coercion by, re- 
spondent. The fact remains, however, that respondent has made con- 
tracts for sale and has sold AC products to distributors on the condi- 
tion, agreement, or understanding that said distributors shall not 
deal in products manufactured or sold by a competitor of respondent. 

The effects of respondent’s exclusive dealing contracts and policy 
have been to unreasonably restrain and substantially lessen competi- 
tion between respondent and its competitors in the sale and distribu- 
tion of spark plugs, oil filters, fuel pumps, speedometer cables, and 
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related items, and to substantially lessen competition in the sale of 
respondent’s products by the elimination of some of. respondent’s. 
distributors who refused to deal in respondent’s products exclusively 
and who were the source of supply of respondent’s products to many 
dealers. 

Par. 11. Count II of the complaint herein charges respondent with 
violation of subsection (d) of Section 2 of the Clayton Act, as 
amended. With respect to such charge the hearing examiner found 
in substance that from June 19, 1936, to 1941 respondent’s distribu- 
tors guaranteed the accounts of certain of respondent’s jobber cus- 
tomers, and that for such service respondent paid its distributors an 
amount equal to 10 percent of the dollar value of the purchases of AC 
products by the guaranteed account. The distributors and the jobbers. 
whose accounts were guaranteed by the distributors were in competi- 
tion in the resale of AC products. This practice was discontinued 
at the end of 1940. 

The Commission is of the opinion ‘that the aforesaid payments by 
respondent to its distributors were in fact reductions in the prices 
paid respondent by such distributors as hereinabove found. Under 
the circumstances, Count II of the complaint should be dismissed. 

In Count IV of the complaint herein respondent is charged with 
having violated Section 5 of the Federal Trade Commission Act by 
agreeing with and compelling distributors of and dealers in AC prod- 
ucts to maintain the various prices fixed by respondent for the resale 
of AC products. 

Subsequent to the completion of the hearings herein the Federal 
Trade Commission Act was amended with respect to certain contracts 
and agreements which establish minimum or stipulated resale prices 
(Public Law No. 542, approved July 14, 1952—the McGuire Act). 
This amendment had the effect of making legal certain of the acts and 
practices which it is contended the respondent has engaged in, in con- 
nection with the fixing and maintaining of resale prices. For exam- 
ple, it is contended that respondent’s agreements with its distributors 
which fixed the exact prices at which the distributors were to resell 
spark plugs were illegal because the Miller-Tydings Act, which per- 
mits the fixing of minimum resale prices under certain circumstances, — 
does not permit the fixing of exact resale prices. The aforesaid Mc- 
Guire Act has the effect of permitting, under certain circumstances, 
contracts or agreements which prescribed stipulated, or exact, prices, 
as well as minimum prices. Certain of the respondent’s acts and 
practices which may have been illegal at the time they were committed 
may not, therefore, be illegal under the existing law. Under these 
circumstances, an order to cease and desist such practices would be in- 
appropriate. Furthermore, the complaint herein, having been issued 
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prior to the enactment of the aforesaid McGuire Act, may not have 
sufficiently informed the respondent as to its acts and practices in con- 
nection with the fixing and maintaining of resale prices challenged 
therein. 

_ Upon consideration of all the foregoing and the further fact that 
the order to cease and desist which is being entered herewith pursuant 
to the charge in Count I of the complaint will be effective in prevent- 
ing respondent from fixing and maintaining discriminatory prices as 
between its direct and indirect customers who compete with each other 
in the resale of respondent’s AC products, the Commission is of the 
opinion that Count IV of the complaint should be dismissed. 


CONCLUSION 


The acts and practices of the respondent as herinabove found in 
Paragraphs 7, 8, and 9 are in violation of subsection (a) of Section 2 
of the Clayton Act, as amended, and the acts and practices of the re- 
spondent as hereinabove found in Paragraph 10 are in violation of 
Section 3 of the Clayton Act. 

Commissioners Howrey and Carretta not participating for the 
reason that oral argument on the merits was heard prior to their 
appointment to the Commission. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, answers of the respond- 
ents, testimony and other evidence in support of and in opposition to 
the allegations of said complaint taken before a hearing examiner 
of the Commission theretofore duly designated by it, recommended 
decision of the hearing examiner and exceptions thereto, briefs of 
counsel supporting the complaint, counsel for respondents, and coun- 
sel for Kaiser-Frazer Corporation, Hudson Motor Car Company, 
-Nash-Kelvinator Corporation, Packard Motor Car Company, and 
Willys-Overland Motors, Inc., as amici curiae, and oral argument of 
opposing counsel ; and the Commission having issued its order dispos- 
ing of the exceptions to the recommended decision of the hearing 
examiner and having made its findings as to the facts and its conclu- 
sion that respondent General Motors Corporation has violated the 
provisions of subsection (a) of Section 2 of the Clayton Act, as 
amended, and Section 3 of said Clayton Act: 

It is ordered, That respondent General Motors Corporation, a cor- 
poration, and its officers, representatives, agents, and employees, di- 
rectly or through any corporate or other device, in or in connection 
with the sale, for replacement purposes, of spark plugs, oil filters, oil 
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filter cartridges, oil filter elements, fuel pumps, fuel pump part kits, 
speedometer cables, and related automotive parts and accessories in 
commerce, as “commerce” is defined in the Clayton Act, do forthwith 
cease and desist from: 

(a) Discriminating, directly or indirectly, in the price of said prod- 
ucts of like grade and quality: 

1. By selling to any direct purchaser at net prices higher than the 
net. prices charged any other direct purchaser who in fact competes 
in the resale and distribution of said products with the purchaser 
paying the higher price. 

2. By selling to any indirect purchaser at net prices higher than 
the net prices charged any other direct or indirect purchaser who in 
fact competes in the resale and distribution of said products with the 
purchaser paying the higher price. 

. (b) Selling or making any contract or agreement for sale of said 
products on the condition, agreement, or understanding that the pur- 
chaser shall not use or deal in or sell the products of a competitor or 
competitors of the respondent. 

(c) Enforcing in any manner or continuing in operation or effect 
any condition, agreement, or understanding, in or in connection with 
any existing contract or agreement for sale of said products, which 
condition, agreement, or understanding is to the effect that the pur- 
chaser shall not use or deal in or sell the products of a competitor or 
competitors of the respondent. 

(d) Granting any rebate or fixing any price to any purchaser of said 
products on the condition, agreement, or understanding that such pur- 
chaser shall not use or deal in the products of a competitor or com- 
petitors of the respondent. 

It is further ordered, That the allegations in Count I of the com- 
plaint relating to respondent’s price differences between (1) purchas- 
ers buying for original equipment and (2) purchasers buying for 
original equipment and purchasers buying for resale for replacement, 
and the allegations in Counts II and IV of the complaint, be, and they 
hereby are, dismissed. 

Tt is further ordered, That the complaint be, and it hereby is, dis- 
missed as to respondent AC Spark Plug Company. 

[tis further ordered, That the respondent General Motors Corpora- 
tion shall, within sixty (60) days after service upon it of this order, 
file with the Commission a report, in writing, setting forth in detail 
the manner and form in which it has complied with this order. 

Commissioners Howrey and Carretta not participating for the 
reason that oral argument on the merits was heard prior to their 
appointment to the Commission. 
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In Troe Marrer or 


THE ELECTRIC AUTO-LITE COMPANY 


FINDINGS AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2 (a) 
OF THE CLAYTON ACT, AS AMENDED, AND OF THE FEDERAL TRADE 
COMMISSION ACT 


Docket 5624. Complaint, Nov. 29, 1948—Decision, July 10, 1958 


Where a corporation which was engaged in the manufacture and competitive 


interstate sale of certain engine and vehicle parts and accessories, including, 
since 1936, spark plugs; numbered among its customers, to whom it sold 
spark plugs at varying prices, certain purchasers competitively engaged, 
as Were some of their customers, in the resale of spark plugs at wholesale 
or retail; since 1936, together with Champion Spark Plug Co. and General 
Motors Corporation, AC Spark Plug Division, produced and sold about 90 
percent of all spark plugs produced and sold in the United States; and, in 
1947, made 17.17 percent of all spark plugs—15.77 percent of all replace- 
ment plugs, and 26.5 percent of all original equipment plugs—manufactured 
and used in the United States— 


In selling spark plugs for replacement to various customer classifications, em- 


(a) 


bracing, after August 9, 1948, (1) direct accounts including Warehouse 
Distributors and Direct Jobbers which competed with each other in the 
sale to certain indirect accounts and to dealers and consumers, competed 
with vehicle and engine manufacturers who were sold directly, and com- 
peted with respondent’s indirect accounts in sales to dealers and consumers ; 
and (2) indirect accounts, namely, Registered Jobbers, Contract Jobbeérs, 
and Service Jobbers, sales to which, by virtue of the control exercised by 
respondent, were essentially sales by respondent, and which were in com- 
petition with each other in the resale to retail dealers and consumers— 
Discriminated between direct purchasers in that as of Nov. 29, 1948, it 
sold spark plugs for replacement use to various vehicle and engine manu- 
facturers at 24 cents per plug, while invoicing plugs to its Warehouse Dis- 
tributors and Direct Jobbers at 29 cents, or to Warehouse Distributors at 
a net price of 24.94 cents, and 27.35 cents, for resale to Registered Jobbers 
and to Contract Jobbers, respectively ; 


With the result that such vehicle and engine manufacturers were enabled by 


(b) 


their lower purchasing price to effectively promote the sale of replacement 
spark plugs to their own distribution outlets, and thus deprive Warehouse 
Distributors and Direct Jobbers of the opportunity of selling to such ac- 
counts; and 

Further discriminated in the prices at which it sold spark plugs for re- 
placement as between (1) direct purchasers, (2) direct purchasers and 
indirect purchasers, and (3) indirect purchasers, through their price 
schedules under which, after Aug. 9, 1948, invoice price to Ware 
house Distributors was 29 cents and their net prices on sales to 
Registered Jobbers and Contract Jobbers, as noted above, were 24.94 and 
27.35 cents, respectively; price to Direct Jobbers and to Registered Job- 
bers was 29 cents, and to Contract Jobbers and Service Jobbers was 33 


cents ; 
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Effect of which discriminations might be to substantially lessen, injure, destroy 
or prevent competition between customers receiving the benefit of said dis- 
criminations and those who did not: 
Held, That such acts and practices, under the circumstances set forth, were 
in violation of subsee. (a) of Sec. 2 of the Clayton Act as amended. 
Before Mr. Webster Ballinger, hearing examiner. 
Mr. L. E. Creel, Jr. and Mr. J. N. Chapman for the Commission. 
Rathbone, Perry, Kelly & Drye, of New York City, and Mr. George 
H. Souther, of Toledo, Ohio, for respondent. 
Willkie, Owen, Farr, Gallagher & Walton, of New York City, for 
Kaiser-Frazer Corp., amicus curiae. 
Mr. L. Arthur Greenstein and Mr. Daniel S. Greenstein, of Phila- 
delphia, Pa., for Berlin Auto Supply Co., amicus curiae. 
Beaumont, Smith & Harris, of Detroit, Mich., for Hudson Motor 
‘Car Co., amicus curiae. 
Cook, Beake, M aller, Wrock & Cross, of Detroit, Mich., for Nash- 
Kelvinator Corp., amicus curiae. 
Bodman, Longley, Bogle, Armstrong & Dahling, of Detroit, Mich., 
for Packard Motor Car Co., amicus curiae. 
Ritter & Boesel, of Toledo, Ohio, for Willys-Overland Motors, Inc., 


amicus curiae. 


Rerort, FInvineés As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act 
and to the provisions of an Act of Congress entitled “An Act to sup- 
plement existing laws against unlawful restraints and monopolies, and 
for other purposes,” approved October 15, 1914 (Clayton Act), as 
amended by an Act of Congress approved June 19, 1936 (Robinson- 
Patman Act), the Federal Trade Commission, on November 29, 1948, 
issued and subsequently served its complaint in this proceeding upon 
the respondent, The Electric Auto-Lite Company (incorrectly named 
in the complaint as “Electric Auto-Lite Company”), charging it in 
Count I thereof with violation of subsection (a) of Section 2 of the 
Clayton Act, as amended, and in Count II thereof with violation of 
Section 5 of the Federal Trade Commission Act. 

After the issuance of said complaint and the filing of respondent’s 
answer thereto, counsel supporting the complaint and counsel for re- 
spondent entered into certain written stipulations in which it was 
stipulated and agreed, among other things, that persons are available 
who have knowledge of the facts and if they were called as witnesses 
they would testify as set forth therein, and said stipulations and other 
evidence were introduced before a hearing examiner of the Com- 
mission theretofore duly designated by it. Said stipulations and 
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other evidence were duly recorded and filed in the office of the Com- 
mission. Thereafter this proceeding regularly came on for final hear- 
ing before the Commission upon the complaint, answer thereto, stipu- 
lated testimony and other evidence, recommended decision of the 
hearing examiner and exceptions thereto, written briefs of counsel 
supporting the complaint, counsel for respondent, and counsel for 
Kaiser-Frazer Corporation, Hudson Motor Car Company, Nash-Kel- 
vinator Corporation, Packard Motor Car Company, and Willys-Over- 
land Motors, Inc., as amici curiae, and oral argument of opposing 
counsel; and the Commission, having duly considered the matter and 
having entered its order disposing of the exceptions to the recom- 
mended decision of the hearing examiner, and being now fully advised 
in the premises, finds that this proceeding is in the interest of the 
public and makes this its findings as to the facts and its conclusion 
drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, The Electric Auto-Lite Company (some- 
times hereinafter referred to as “Auto-Lite”) is a corporation organ- 
ized, existing, and doing business under and by virtue of the laws of 
the State of Ohio, with its principal office and place of business located 
in Toledo, Ohio. It is now and for many years past has been engaged 
in manufacturing and selling certain engine and vehicle parts and 
accessories, including spark plugs, which it has manufactured and sold 
since in or about 1936. 

Par. 2. Respondent, The Electric Auto-Lite Company, transports 
its said spark plugs, or causes same to be transported, for sale and dis- 
tribution from its factory in Fostoria, Ohio, to customers located in 
other States of the United States and in the District of Columbia; 
and there is and has been at all times since 1936 a continuous current 
of trade and commerce in spark plugs manufactured and sold by re- 
spondent between said State of Ohio where said spark plugs are manu- 
factured and various other States of the United States. Respondent 
sells its spark plugs for use, consumption, and resale within the United 
States and the District of Columbia. 

Par. 3. Respondent distributes and sells spark plugs throughout the 
United States in the same territories and places as, and in substantial 
competition with, certain other persons and corporations engaged in 
manufacturing, distributing, and selling spark plugs. Certain of re- 
spondent’s customers to whom it has sold spark plugs at varying prices 
as hereinafter found, and some of said customers’ customers, are com- 
petitively engaged in the resale of spark plugs at wholesale or retail 
in the various territories and places where said customers, respectively, 
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carry on their businesses. Prior to 1936, approximately 90 percent 
of all spark plugs produced and sold in the United States were manu- 
factured by Champion Spark Plug Company and General Motors 
Corporation, AC Spark Plug Division. Since 1936, approximately 90 
percent of all spark plugs produced and sold in the United States have 
been manufactured by respondent, Champion Spark Plug Company, 
and General Motors Corporation, AC Spark Plug Division, although 
there were at all times herein mentioned 30 or more manufacturers of 
spark plugs in the United States. In 1947 respondent manufactured 
17.17 percent of all spark plugs—15.77 percent of all replacement 
plugs, and 26.5 percent of all original equipment plugs—manufac- 
tured and used in the United States. 

Par. 4. In the course and conduct of its aforesaid business respond- 
ent sells and has sold spark plugs of like grade and quality to vehicle 
and engine manufacturers for use as original equipment at varying 
prices. As of November 29, 1948, respondent’s prices on original 
equipment spark plugs ranged from 6 cents to 10 cents per plug. 
There was a differential of 2 cents per plug in the prices at which 
respondent sold regular equipment spark plugs to two competing 
manufacturers of trucks; of 1 cent per plug in the prices at which 
respondent sold equipment spark plugs to two competing manufac- 
turers of tractors; of 1 cent and 2 cents per plug in the prices at which 
respondent sold equipment spark plugs to three competing manufac- 
turers of marine engines; and of 1 cent per plug in the prices at which 
respondent sold equipment spark plugs to two competing manufac- 
turers of commercial engines. Prior to October 1, 1948, there were at 
times differentials of up to 1 cent per plug in the prices charged certain 
automobile and truck manufacturers who were in competition with 
each other in the sale of passenger automobiles and trucks. 

The hearing examiner in his recommended decision found that re- 
spondent’s aforesaid price differentials of from 1 cent to 2 cents per 
plug in the sale of its spark plugs to manufacturers for use as original 
equipment resulted in competitive injury to those customers paying 
the higher prices, the injury being particularly reflected in the volume 
of spark plugs purchased and the use of the profits in promoting the 
sale of spark plugs for replacement. 

The Commission does not believe that this finding by the hearing 
examiner is supported by the record. During the course of the hear- 
ings in this matter, counsel supporting the complaint and counsel for 
respondent entered into a stipulation in which, among other things, 
it was stipulated and agreed that “If the Commission shall find and 
hold in Docket No. 3977 (In the Matter of Champion Spark Plug 
Company) and Docket No. 5620 (In the Matter of General Motors, 
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ét al.) that acts and practices of the respondents in said cases of the 
same kind as acts and practices of Auto-Lite, as shown by the fore- 
going stipulation and by other proofs in the record, and which may 
hereafter be made a part of the record, in this case, may be to sub- 
stantially lessen competition or injure, destroy, or prevent competition 
between said respondents and other manufacturers of spark plugs, or 
between manufacturers of motor vehicles to whom said respondents 
respectively sell their spark plugs for replacement or for original 
equipment and other distributors of said spark plugs, then Auto-Lite 
admits, and this may under those circumstances and conditions be 
taken as its admission, that the effect of said acts and practices of 
Auto-Lite may be to the same extent, to lessen competition between 
Auto-Lite and other manufacturers of spark plugs, or between manu- 
facturers of motor vehicles to whom Auto-Lite sells spark plugs for 
replacement or for original equipment and other distributors of its 
spark plugs to whom it sells its spark plugs for resale, or to injure, 
destroy or prevent such competition.” 

The Commission has found in Docket 5620, General Motors Cor- 
poration, et al., that the evidence in that record does not establish 
-that.the price differentials between customers purchasing spark plugs 

for original equipment, which differentials were substantially the same 
as those hereinabove described, have resulted in injury to those cus- 
tomers paying the higher prices. 

The Commission, upon consideration of the entire record in this 
proceeding and its findings in Docket 5620, General Motors Corpora- 
tion, with respect to the same kind of acts and practices as those of re- 
spondent described herein, is of the opinion that the allegations of 
the complaint as to the results of respondent’s price differentials be- 
tween customers purchasing spark plugs for original equipment are 
not sustained by the evidence, and that, therefore, such allegations 

-should-be dismissed. 

Par. 5. In the course and conduct of its aforesaid business, re- 
spondent sells and has sold spark plugs for use as original equipment 
at praces substantially less than those at which it sells and has sold 
spark plugs of like grade and quality for replacement. For ex- 
ample, respondent has sold original equipment spark plugs to auto- 
mobile and other manufacturers at prices ranging from 5 cents per 
plug to 15 cents per plug, the latter price being that charged for 
spark plugs sold to or for the use of the United States Govern- 
ment during World War II. According to the accounting meth- 
ods in use by respondent, the cost to it of manufacturing and selling 
spark plugs for original equipment to certain of its customers has 
from time to time amounted to more than the price it has received for 
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such plugs. During the same periods of time respondent sold spark 
plugs of like grade and quality for replacement at prices ranging 
from about 15 cents per plug to about 30 cents per plug. 

It is alleged in Count I of the complaint herein that respondent’s 
practice of selling its spark plugs for original equipment below cost 
places upon its purchasers of spark plugs for replacement the injuri- 
ous, unfair, and oppressive burden of paying a higher price, thus car- 
rying the loss incurred by respondent on the said original equipment 
sales, and that respondent’s practice of selling spark plugs direct to 
manufacturers for original equipment below the cost of production 
deprives other sellers of spark plugs of the opportunity of compet- 
ing for this business. 

The hearing examiner in his recommended decision found that “The 
effect of respondent’s sale of its spark plugs for original equipment 
at a price below cost was to exclude practically all, if not all manufac- 
turers and sellers of spark plugs who did not have both original equip- 
ment and replacement business from competing for original equip- 
ment business as those, like respondent, who sold for both original 
equipment and replacement could recoup their losses on sales below 
cost for original equipment from sales for replacement at the higher - 
prices.” 

The above-described acts and practices of the respondent are the 
same kind of acts and. practices which the Commission found that 
the respondents in Docket 3977, Champion Spark Plug Company, and 
Docket 5620, General Motors Corporation, et al, have engaged in. 
The Commission found that the records in those two cases did not 
sustain the allegations in the complaints with respect to the competi- 
tive injury resulting from said acts and practices. In view of the 
stipulation between counsel supporting the complaint and counsel for 
respondent, referred to and quoted, in part, in Paragraph Four above, 
the Commission has considered its said finding in Docket 3977 and 
in Docket 5620 in addition to the entire record in this proceeding, and 
is of the opinion that the allegations in the complaint as to the com- 
petitive injury resulting from respondent’s lower, and at times below 
cost, prices on original equipment spark plugs than on replacement 
spark plugs are not sustained, and that such allegations should, there- 
fore, be dismissed. It is, therefore, unnecessary to determine whether 
the defense advanced by respondent that its lower prices on original 
equipment spark plugs were made in good faith for the purpose of 
meeting the equally low or lower prices of its competitors and the 


services and facilities furnished by its competitors is sustained by the 
evidence in the record. 
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Par. 6. In the course and conduct of its aforesaid business, respond- 
ent has sold spark plugs for replacement at prices which have varied 
substantially as between (1) purchasers buying directly from re- 
spondent, (2) purchasers buying indirectly from respondent, and 
(3) purchasers buying directly and purchasers buying indirectly from 
respondent. 

Respondent has classified the customers to whom it sells spark plugs 
direct for replacement into three groups, namely, vehicle and engine 
manufacturers, Warehouse Distributors (formerly Contract Distrib- 
utors), and Direct Jobbers. Indirect purchasers from respondent 
were classified by respondent prior to August 1945 as Contract Job- 
bers, Service Jobbers, Wholesale Jobbers, and Local Jobbers. After 
August 1, 1945, such indirect purchasers were classified by respondent 
as Registered Jobbers, Contract Jobbers, and Service Jobbers. 

Respondent’s printed form of agreements with Contract Distribu- 
tors (now warehouse Distributors) from 1938 to 1944 provided for 
the appointment by Auto-Lite of Contract Jobbers, Service Jobbers, 
Wholesale Jobbers, and Local Jobbers under approved agreements on 
printed forms. The Contract Distributors agreed to actively pro- 
mote the sale of Auto-Lite spark plugs to Contract Jobbers “approved 
by Auto-Lite at the current Distributor Net Price” or “at the current 
Contract Jobber Net Price”; to Service Jobbers “approved by Auto- 
Lite at the current Service Jobber Net Price”; to Wholesale Jobbers 
“approved by Auto-Lite at the current Wholesale Jobber Net Price”; 
and to Local Jobbers “aproved by Auto-Lite at the current Local 
Jobber Net Price.” From 1940 to 1944 respondent’s printed form of 
agreements with Direct Jobbers provided for the appointment by 
Auto-Lite of Wholesale Jobbers and Local Jobbers under approved 
agreement on printed forms. The Direct Jobbers agreed “to actively 
promote the sale of Auto-Lite spark plugs to Wholesale Jobbers ap- 
proved by Auto-Lite at the current Wholesale Jobber net price.” In 
1944 respondent deleted the aforesaid provisions relating to the prices 
at which its Contract Distributors and Direct Jobbers would resell 
spark plugs from said agreements. However, after 1944 respondent 
issued and distributed Suggested Resale Price Schedules which con- 
tained the prices at which various classifications of purchasers were to 
be sold. Respondent has at all times mentioned herein followed the 
practice of requiring approval by it of agreements between Contract 
Distributors, Warehouse Distributors, and Direct Jobbers and their 
customers except retail dealers. Respondent has participated in nego- 
tiating agreements between Contract Distributors, Warehouse Dis- 
tributors, and Direct Jobbers and other jobbers of Auto-Lite spark 
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plugs other than retail dealers, and any change in the classification of 
a distributor or jobber of Auto-Lite spark plugs to another classifica- 
tion was subject to the approval of respondent. Respondent exercised 
such a degree of control over sales by its Contract Distributors, Ware- 
house Distributors, and Direct Jobbers to Contract Jobbers, Service 
Jobbers, Wholesale Jobbers, and Local Jobbers prior to August 1, 
1945, and to Registered Jobbers, Contract Jobbers, and Service Job- 
bers after August 1, 1945, that such sales were essentially sales by 
respondent. Such indirect customers are considered as “purchasers” 
within the meaning of the Clayton Act, as amended. 

As of November 29, 1948, respondent was selling spark plugs for 
replacement use at 24 cents per plug to the following vehicle and 
engine manufacturers: 

Auto Car Company. 

Chrysler Motor Parts Corporation. 
International Harvester Company. 
Kaiser-Frazer Parts Corporation. 
Massey-Harris Company, Ltd. 
Nash-Kelvinator Corporation. 
Packard Motor Car Company. 
Willys-Overland Motors, Inc. 

Prior to 1948 there were, at times, differentials of up to 5 cents per 
plug in the prices respondent charged certain vehicle and engine man- 
ufacturers who were in competition with each other in the sale of 
replacement plugs. Also, as of November 29, 1948, respondent was 
selling spark plugs directly to Warehouse Distributors and Direct 
Jobbers and indirectly to Registered Jobbers at 29 cents per plug, 
and indirectly to Contract Jobbers and Service Jobbers at 33 cents 
per plug. On sales by Warehouse Distributors to Registered Jobbers 
respondent paid the Warehouse Distributors a commission of 14 per- 
cent of the Suggested. Resale Price, that is, 29 cents. Thus the net 
cost to Warehouse Distributors of spark plugs resold by them to 
Registered Jobbers was 29 cents less 4.06 cents, or 24.94 cents per 
plug. On sales by Warehouse Distributors to Contract Jobbers re- 
spondent paid the Warehouse Distributors a commission of 5 percent 
of the Suggested Resale Price, that is, 33 cents. Thus the net cost 
to Warehouse Distributors of spark plugs resold by them to Contract 
Jobbers was 29 cents less 1.65 cents, or 27.35 cents per plug. 
meeerpiaenal hei ee has sold spark plugs for replace- 
and Direct J ieee aa indi ee Wershovee Dina 
ee me Irectly to Registered Jobbers, Contract 
e ” ‘ 8, Wholesale Jobbers, and Local Jobbers dur- 
ing specified periods are shown in the tabulation following. 
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Price per plug 


Customer classification 
1942-43-44 | Aug. 1, 1945, | Mar. 1, 1947, | After Aug. 

to Aug, 1 to Feb. 28, to Aug. 9 9, 1948 
1945 1947 1948 


Direct Accounts 


Contract Distributors: 


AUOSS LO 2o1OMs OU SRIOSE esas. Roe oe ene 
Less 1214 percent on R. J. sales 
Less 744 percent on.©.J.,sales....--..22.22--.|--2.2.-h 22522 
Less 14-percent-on R. J. sales...--....-..--+,-|-1.-.--.------ 
ess a percenton ‘O% J psalesise. 2.2 3--. 2 22t 2 eee 
Direct Jobbers: 


Invoice Price 275 245 245 29 
Less 0.025 on W. J. and L. J. sales DOD lee RE Tt Ae Ee a ee ae 
Indirect Accounts 
Hteristeredwwobbers2= saa s—s2 $552. 4255 ete ee celees . 245 . 245 . 29 
omirach JOD ORS soe 2 ee oe ss Sk . 275 27 27 33 
DeLVICO VOD MEMS ee aa - aoe) ee w nant se aosbe eee - 29 . 29 . 29 -33 
Wholesale JOWDELS $2223 = see Oe ne cana Pig) ere eee Pa eet ey i pig 
AOA JOD PENS ast soe eee eee ss 222 Pence ee Po fo i [eee ye ag te eee es er me eee nl eee eA Pe 


Spark plugs purchased by vehicle and engine manufacturers for 
replacement use were resold by them to their respective distribution 
outlets for further resale for replacement use. Respondent’s Ware- 
house Distributors and Direct Jobbers were in competition with said 
vehicle and engine manufacturers in the sale of replacement spark 
plugs. The lower purchasing price on replacement spark plugs en- 
joyed by vehicle and engine manufacturers enabled them to effectively 
promote the sale of such spark plugs to their own distribution outlets 
-and thus deprived respondent’s Warehouse Distributors and Direct 
Jobbers of the opportunity of selling to such accounts. 

Respondent’s Warehouse Distributors and Direct Jobbers were in 
competition with each other in their respective trading areas in the 
-sale of spark plugs to certain indirect accounts and to dealers and con- 
sumers. Warehouse Distributors and Direct Jobbers were also in 
competition with respondent’s indirect accounts in the sale of spark 
plugs to dealers and consumers. The indirect accounts to whom re- 
spondent sold spark plugs at varying prices as hereinabove shown 
were also in competition with each other in their respective trading 
areas in the sale of spark plugs to retail dealers and consumers. 

The Commission is of the opinion, and therefore finds, that respond- 
ent has discriminated in the prices at which it has sold spark plugs 
for replacement as between (1) direct purchasers, (2) direct purchas- 
ers and indirect purchasers, and (3) indirect purchasers; and that the 
effect of such discriminations may be to substantially lessen, injure, 
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destroy, or prevent competition between the customers receiving the: 
benefit of said discriminations and the customers who do not receive: 
the benefit of said discriminations. 

Par. 7. Count II of the complaint herein charges that the acts and! 
practices of the respondent alleged in Count I to constitute a violation: 
of subsection (a) of Section 2 of the Clayton Act, as amended, as well 
as certain acts and practices of the respondent in fixing and’ main- 
taining resale prices on its spark plugs, all constitute a. violation of 
Section 5 of the Federal Trade Commission Act. 

At about the same time the Commission issued its complaint in this. 
proceeding the Commission also issued a complaint against one of re- 

_spondent’s principal competitors, in which acts and practices. similar: 
to those described in Count I of the complaint herein are alleged to: 
constitute a violation of the amended Clayton Act only. Conse- 
quently, in order to avoid unwarranted unequal treatment of com-. 
peting respondents, the Commission makes no findings as to that por- 
tion of Count II of the complaint in this proceeding which charges: 
that the acts and practices of the respondent alleged in Count I also: 
constitute a violation of the Federal Trade Commission Act. 

io Subsequent to the completion of the hearings herein, the Federal’ 
Trade Commission Act was amended with respect to certain contracts 
and agreements which establish minimum or stipulated prices (Public: 
‘Law No. 542, approved July 14, 1952—the McGuire Act). This 
amendment had the effect of making legal certain acts and. practices: 
of the respondent which may have been illegal at the time they were 

‘committed. For example, respondent’s agreements with its Contract 

' Distributors and Direct Jobbers until 1944, in effect, established the: 
exact prices at which spark plugs were to be resold to certain classes 
of customers. The Miller-Tydings Act permitted the fixing of mini- 

‘mum resale prices under certain circumstances, but did not specifically 
permit the fixing of exact resale prices. The aforesaid McGuire Act 
has the effect of permitting, -under certain circumstances, contracts or: 
agreements which prescribe stipulated, or exact, prices, as well as: 
minimum prices. Under these circumstances, an order to cease and’ 
desist the acts and practices which were formerly, but not now, illegal 

would be inappropriate. Furthermore, the complaint herein, having: 
been issued prior to the enactment of the aforesaid McGuire Act, may 
not have sufliciently informed the respondent as to its acts and. prac- 
tices in connection with the fixing and maintaining of resale prices; 
challenged therein. 

Upon consideration of all the foregoing and the further fact that: 

-the order to cease and desist which is being entered herewith pursu-. 
ant to the charge in Count I of the complaint will be effective in pre-- 
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venting respondent from fixing and maintaining discriminatory prices 
as between its direct and indirect customers who compete with each 
other in the resale of respondent’s spark plugs, the Commission is of 
the opinion that Count IT of the complaint in this proceeding should 
be dismissed in its entirety. 


CONCLUSION 


The acts and practices of the respondent as hereinabove found in 
Paragraph 6 are in violation of subsection (a) of Section 2 of the 


- Clayton Act, as amended. 


Commissioners Howrey and Carretta not participating for the 
reason that oral argument on the merits was heard prior to their 
appointment to the Commission. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, answer of the respondent, 
stipulated testimony, and other evidence in support of and in oppo- 
sition to the allegations of said complaint taken before a hearing 
examiner of the Commission theretofore duly designated by it, recom- 
mended decision of the hearing examiner and exceptions thereto, briefs 
of counsel supporting the complaint, counsel for respondent, and 
counsel for Kaiser-Frazer Corporation, Hudson Motor Car Company, 
Nash-Kelvinator Corporation, Packard Motor Car Company, and 
Willys-Overland Motors, Inc., as amici curiae, and oral argument of 
opposing counsel; and the Commission having issued its order dis- 
posing of the exceptions to the recommended decision of the hearing 
examiner and having made its findings as to the facts and its conclu- 
sion that respondent has violated subsection (a.) of Section 2 of the 
Clayton Act, as amended : 

It is ordered, That respondent, The Electric Auto-Lite Company, 
a corporation, and its officers, representatives, agents, and employees, 
directly or through any corporate or other device, in or in connection 
with the sale, for replacement purposes, of spark plugs in commerce, 
as “commerce” is defined in the Clayton Act, do forthwith cease and 
desist from discriminating in the price of said spark plugs of like 
grade and quality: 

1. By selling to any direct purchaser at net prices higher than the 


net prices charged any other direct purchaser who in fact competes 


in the resale and distribution of said spark plugs with the purchaser 
paying the higher price. 

2. By selling to any indirect purchaser at net prices higher than 
the net prices charged any other direct or indirect purchaser who in 
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fact competes in the resale and distribution of said spark plugs with 
the purchaser paying the higher price. 

It is further ordered, That the allegations in Count I of the com- 
plaint relating to respondent’s price differences between (1) purchas- 
ers buying for original equipment and (2) purchasers buying for 
original equipment and purchasers buying for resale for replacement, 
and the allegations in Count IT of the complaint, be, and they hereby 
are, dismissed. 

It is further ordered, That the respondent, The Electric Auto-Lite 
Company, shall, within sixty (60) days after service upon it of this 
order, file with the Commission a report, in writing, setting forth in 
detail the manner and form in which it has complied with this order. 

Commissioners Howrey and Carretta not participating for the rea- 
son that oral argument on the merits was heard prior to their appoint- 
ment to the Commission. 
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In Toe MAtTrer oF 
GENERAL SHOE CORPORATION 


DECISION AND ORDER IN RHGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6001, Complaint, June 17, 1952—Decision, July 18, 1953 


Where. a corporate manufacturer of shoes, by means of labels on shoes, adver- 
tisements in newspapers and magazines of general circulation, folders, pam- 
phiets, and circulars, and through radio broadcasts— 

(1) Represented falsely that the wearing of its “Storybook Shoes” would hold 
the foot in its natural position, keep it properly aligned, hold it accurately 
in the shoe, insure its correct growth, provide strong support for the arch, 
guard against foot ills and provide better balance ; 

(2) Represented falsely that the resilient pads at the heel and arch in children’s 
shoes prevented forward skid, gave arch support, cushioned jolts and pro- 
tected nerve terminals and the delicate nerve-ends in the heel; 

(8) Represented falsely that the wearing of its “Acrobat Shoes” gave growing 
feet the proper foundation and combination of features for good health; 
would keep young feet healthy, eliminate pronation of ankles and keep 
young ankles straight and strong; 

(4) Represented falsely that the wearing of its “Acrobat Safety Shoes” would 
start children in good walking habits, set the foot in a straight line, give 
extra ankle support and set the ankle straight; and that the flexible sole 
of the shoes permitted the building of muscles and strong sound feet; and 

(5) Represented falsely, directly and by implication, through use of the word 
‘health” in connection with its said shoes, that they were so constructed 
as to possess aforesaid features or qualities; 

When in fact all of said shoes were merely stock shoes made by quantity pro- 
duction methods, and while they contained some features not found in some 
other stock shoes, the effect of such features in the prevention or correction 
of foot ailments or in aiding the natural development of the feet was 
insignificant : 

Held: That such acts and practices were all to the prejudice and injury of the 
public and constituted unfair and deceptive acts and practices in commerce. 


Before Ur. Frank Hier, hearing examiner. 
Mr. B. G. Wilson and Mr. John M. Doukas for the Commission. 
Bass, Berry & Sims, of Nashville, Tenn., for respondent. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 17, 1952, issued and subse- 
quently served its complaint in this proceeding upon respondent Gen- 
eral Shoe Corporation, a corporation, charging it with the use of 
unfair and deceptive acts and practices in commerce in violation of 
the provisions of said Act. After the service of said complaint and 
the filing of respondent’s answer thereto, hearings were held at which 
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testimony and other evidence in support of the allegations of said 
complaint were introduced before a hearing examiner of the Commis- 
sion theretofore duly designated by it and named in the “Notice” 
appended to the complaint at the time of its issuance, and said testi- 
mony and other evidence were duly recorded and filed in the office of 
the Commission. Respondent elected to offer no evidence on its own 
behalf, except the cross-examination of witnesses produced against it. 
Thereafter the proceeding regularly came on for final consideration 
by said hearing examiner on the complaint, the answer thereto, and 
testimony and other evidence, and said hearing examiner on October 
13, 1952, filed his initial decision. 

The Commission, having reason to believe that the order contained 
in said initial decision did not constitute an appropriate disposition of 
the proceeding, on November 12, 1952, issued and thereafter served 
upon the parties its order placing the case upon the Commission’s 
own docket for review. Thereafter the Commission, having consid- 
ered the entire record and having prepared a tentative order, caused 
copies of the said tentative order to be served upon respondent together 
with its order issued on March 31, 1953, granting leave to respondent 
to file, within twenty days after service thereof, objections to the 
changes in the order continued in the hearing examiner’s initial de- 
cision as shown in the tentative order of the Commission. 

No objections having been filed, the proceeding came on for final 
consideration by the Commission upon the record herein for review 
and the Commission, having duly considered the matter and being now 
fully advised in the premises, finds that this proceeding is in the inter- 
est of the public and makes the following findings as to the facts, con- 
clusion drawn therefrom, and order, the same to be in lieu of the 
initial decision of the hearing examiner. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent General Shoe Corporation is a corpora- 
tion organized and existing under and by virtue of the laws of the 
State of Tennessee with its office and principal place of business lo- 
cated at Nashville 3, Tennessee. 

Par. 2. Respondent is now, and for several years past has been, en- | 
gaged in the manufacture, sale and distribution of shoes designated 
as “Storybook Shoes,” “Acrobat Shoes” and “Acrobat Safety Shoes.” 

Par. 3. ‘The respondent causes and has caused said shoes, when sold, 
to be transported from its place of business in the State of Tennessee © 
to purchasers thereof located in various other States of the United — 
States and in the District of Columbia, and maintains, and at all times. 
mentioned herein has maintained, a course of trade in its said shoes’ 
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in commerce between and among the various States of the United 
‘States and in the District of Columbia. Respondent’s volume of busi- 
ness in the sale-of said shoes in commerce is and has been substantial. 

Par. 4. In the course and conduct of its business, and for the pur- 
pose of inducing the purchase of its said shoes, respondent has made 
‘certain statements and representations concerning the nature and use- 
fulness of said shoes by means of labels on its shoes, advertisements 
inserted in newspapers and magazines of general circulation, and 
folders, pamphlets and circulars; also by radio continuities broadcast 
from radio stations. Among and typical of such statements and rep- 
resentations are the following: 


With respect to Storybook Shoes: 

. .. ‘the foot is ALWAYS held in its natural, correct position . 

.. . . help insure the correct growth of their tender, little feet... 

Safeguard NOW against foot ills later! ... 

Good care now means good feet later .. . give your child this expensive-type 
scare! Shock Absorber Heel protects delicate nerve ends, Arch Lift Cushion 
‘Keeps the foot aligned... 

SHOCK ABSORBER HEEL ... protects nerve terminals. 

‘EACH CUSHION RESPONDS individually to foot action. 

STORYBOOK CUSHION FOUNDATION prevents forward skid, holds foot 


raccurately. 
CHILDREN’S SUPER ACTIVE FEET... need the added protection of 
these soft, resilient pads . . . give developing arches just the amount of gentle 


‘support... 
JOLTS can be dangerous to little feet. Shock Absorber Heel Cushion absorbs 


_-shock to delicate nerve-ends; Lift Cushion Arch keeps foot properly aligned. 


... “Shock-Absorber”’ in Heel takes the jolts ... cushions delicate nerve 
‘ends. “Lift Cushion” gives yielding support to the important arch structure. 

Cushion Foundation adjusts individually to foot action .. . given better bal- 
ance ... sets foot accurately in shoe.. 

... You see, the two most sensitive parts of a child’s foot ... are located 
at the heel and in the arch. Storybook ... SHOCK ABSORBER HEEL... 
protects the networks of nerves at the heel . . . each cushion responds individ- 


ually to foot action. At the same time, the foot is held firmly in its natural 
position always, for Storybook Cushion Foundation shoes prevent a forward 
skid inside the shoe! . . . healthful shoes for boys and girls . . 


With respect to Acrobat Shoes: 
They have the right combination for foot health 
* * * Keep those.young feet healthy and comfortable. 
Acrobats * * * retard pronation or turning-in ankles. 
Acrobat Shoes give growing feet the best possible foundation for future foot 
health * * * 
’ Extended ‘insoles eliminate ankle turn-in. Posture cut patterns insure ankle 
‘fit * oe 
_ ACROBAT’S extended “cookie” insoles ELIMINATE ANKLE TURN-IN, keep 
*young ankles straight and strong! Statistics show that 85% of our children have 
“tyrned-in” ankles * * * 
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With respect to Acrobat Safety Shoes: 


They start Baby walking RIGHT FROM THE START with this NEW 3-way 
safety design .. . ACROBAT SAFETY SHOES start good walking habits with 
those important first steps. They set the foot in a straight line, give extra 
ankle support; broad, squared heels for safer footing; . . . Reinforced BACK- 
STAY supports and guides ankles straight .. . FLEXIBLE SOLE permits free- 


action that builds muscles . . 
. .. help mothers with the important job of building strong, sound feet with 


Acrobats. 

Par. 5. Through the use of the statements and representations above 
set forth and others of similar import not specifically set out, respond- 
ent represented, directly and by implication: 

That the wearing of its “Storybook Shoes” will hold the foot in its 
natural position, keep the foot properly aligned, hold the foot accu- 
rately in the shoe, insure correct growth of the foot, provide strong 
support for the arch of the foot, guard against foot ills and provide 
better balance; that the resilient pads at the heel and arch in children’s. 
shoes prevent forward skid, give arch support, cushion jolts and pro- 
tect nerve terminals and the delicate nerve-ends in the heel. 

That the wearing of its “Acrobat Shoes” gives growing feet the 
proper foundation and combination of features for foot health; will 
keep young feet healthy, eliminate pronation of ankles and keep young 
ankles straight and strong. 

That the wearing of its “Acrobat Safety Shoes” will start children 
in good walking habits; will set the foot in a straight line, give extra 
ankle support and guide the ankle straight; that the flexible sole of 
said shoes permits the building of muscles and strong sound feet. 

Par. 6. The aforesaid statements and representations are false, mis- 
leading or deceptive. In truth and in fact, all of respondent’s shoes 
are merely stock shoes made by quantity production methods and 
while they contain some features not found in some other stock shoes, 
the effect of these features upon the feet in the prevention or correc- 
tion of foot ailments or in aiding the natural development of the feet 
is insignificant. 

The wearing of “Storybook Shoes” will not hold the foot in its 
natural position, keep the foot properly aligned, hold the foot ac- 
curately in the shoe, insure correct growth of the foot, provide any 
significant support for the arch of the foot, guard against foot ills 
nor provide better balance. The pads at the heel and arch of said 
shoes will not prevent forward skid. There are no particularly deli- 
cate or sensitive nerve-ends in the heel and any cushioning or protec- 


tive effect provided by the pads in said shoes to the nerves that are 
located in the heel is insignificant. 
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There is nothing in the construction of respondent’s “Acrobat 
Shoes” which is conducive to foot health in the case of children. The 
wearing of said shoes will not keep young feet healthy, will not elimi- 
nate pronation nor keep young ankles straight and strong. 

The wearing of respondent’s “Acrobat Safety Shoes” cannot be re- 
lied upon to start children in good walking habits, will not set the foot 
in a straight line, give extra ankle support nor guide the ankle 
straight. The use of said shoes will be of no value in the building of 
muscles or strong sound feet. 

Par. 7. Through the use of the word “health” as aforesaid in con- 
nection with its shoes, respondent has represented, directly and by 
implication, that the said shoes are constructed in such a manner that 
their use will prevent and cure diseases and abnormalities of the feet, 
will keep the feet healthy, prevent the development of abnormalities of 
the feet and correct all disorders of the feet which may be present. 

Par. 8. Such representation is misleading and, in its implications, 
untrue. All stock shoes, including respondent’s, provide covering for 
all or part of the foot, and protect the feet from the elements and from 
external trauma. In addition, if the feet are normal and healthy, and 
the shoes properly fitted, and other factors affecting the health of the 
feet normal, such shoes, including respondent’s, will tend to preserve 
that health. To represent, as respondent has, that its stock shoes, 
performing this ordinary function, are health shoes, misleads the po- 
tential purchaser into believing that such shoes will restore lost foot 
health, correct abnormalities, congenital or traumatic, and prevent 
and insure against the occurrence or reoccurrence of any of these 
things. This expansion of a commonplace role into a field of cure, 
prevention, and insurance against serious troubles, is deceptive partic- 
ularly to the more than usually susceptible mind of a parent. Any 
variance from normal in the feet, any disturbance of full and easy 
function whatever its cause presents an individual diagnostic and 
treatment problem and no shoe will even aid, and indeed may prevent, 
restoration to normal unless specially adapted. The use of respond- 
ent’s shoes will not prevent or cure diseases or abnormalities of the 
feet, keep the feet healthy, prevent the development of abnormalities 
or deformities or correct any disorders of the feet. Respondent’s 
shoes cannot truthfully be designated as health shoes or as possessing 
health features. 

Par. 9. The use by respondent of the foregoing false, deceptive 
and misleading statements and representations with respect to its 
shoes, has had the tendency and capacity to mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous and mis- 
taken belief that said statements and representations were true and to 
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induce them, because of such erroneous and mistaken belief, to pur- 
chase substantial quantities of respondent’s shoes. 


CONCLUSION 


The acts and practices of respondent as herein found are all to the 

prejudice and injury of the public and constitute unfair and deceptive 

_acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondent General Shoe Corporation, a cor- 
poration, its officers, representatives, agents and employees, directly or 
through any corporate or other device, in connection with the offering 
_ for sale, sale or distribution in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, of respondent’s shoes designated 
“Storybook Shoes,” “Acrobat Shoes” and “Acrobat Safety Shoes,” or 
any other shoes of similar construction, irrespective of the designation 
applied thereto, do forthwith cease and desist from: 

(1) Representing, directly or by implication that the wearing of 
respondent’s “Storybook Shoes” will hold the foot in its natural posi- 
tion, keep the foot properly aligned, hold the foot accurately in the 
shoe, insure correct growth of the foot, provide strong support for the: 
arch of the foot, guard against foot ills, or provide better balance. 

(2) Representing, directly or by implication, that the resilient pads. 
at the heel and arch in its children’s shoes prevent forward skid, give 
arch support, cushion jolts, or protect nerve terminals of the nerve- 
ends in the heel. 

(3) Representing, directly or by implication, that the wearing of 
respondent’s “Acrobat Shoes” gives growing feet the proper founda- 
tion and combination of features for foot health; will keep. young feet 
healthy, eliminate pronation of ankles or keep young ankles straight or- 
strong. 

(4) Representing, directly or by implication, that the wearing of 
respondent’s “Acrobat Safety Shoes” will start children in good walk- 
ing habits; will set the foot in a straight line, gives extra ankle support 
or guides the ankle straight, or will have any value in the building: 
of muscles or strong sound feet. 

(5) Using the word “health” or any other word or term of similar: 
meaning, alone or in combination with any other word or words, to 
designate, describe or refer to respondent’s shoes, or representing in 
any manner that the wearing of respondent’s shoes will prevent or- 
_cure diseases or abnormalities of the feet, keep the feet healthy, pre~ 
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vent the development of abnormalities, or correct any disorder of the 
feet. 

It ts further ordered, That the respondent shall, within sixty (60) 
days after service upon it of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
it has complied with this order. 

Commissioner Mason dissenting and stating that he is in accord 
with the ruling of the hearing examiner as approved by the United 
States Court of Appeals for the Seventh Circuit in Docket 4795— 
K. J. Reynolds Tobacco Company. 
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In THE MATTER OF 
THE d-CON COMPANY, INC., ET AL. 


DECISION AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 5958. Complaint, Feb. 28, 1952—Decision, July 17, 1953 


Where a corporation and its officers, engaged in the manufacture, sale and dis- 
tribution under the name “d-Con” of three rodenticide preparations, in- 
cluding a concentrate for mixing with bait, and “d-Con Ready Mixed” and 
“q-Con’s Mouse Prufe’’; in advertisements in periodicals and radio con- 
tinuities— 

(1) Represented that “d-Con” was non-poisonous and completely safe and might 
be used without danger to human beings and domestic and farm animals; 
when in fact, while said products were not violent poisons and repeated 
doses for a period of days in large amounts would be required to endanger 
animals or humans, nevertheless, handled carelessly or by those who did not 
realize their poisonous nature, they constituted a serious danger to certain 
animals and humans; 

(2) Represented that “d-Con” was “the ONLY rat and mouse killer in the world 
that contains . . . special ingredient that the UNITED STATES TESTING 
LABORATORIHS has PROVED to be three times more effective”; when in 
fact, composed of Warfarin mixed in a bait of freshly ground corn, it was 
no more attractive to rats than other freshly ground corn and not signifi- 
cantly more attractive than certain other rodenticides ; 

(3) Represented that there were “NO TELL-TALE AFTER ODORS with 
d-CON”’; facts being that it would not eliminate all after-odors caused by 
putrefaction of the carcasses of dead rats; 

(4) Represented that “d-Con’s Mouse-Prufe” was the “only mouse eliminator 
that contained Warfarin”; when in fact there were other Warfarin-contain- 
ing products designed for mouse control on the market when such statemert 
was made on radio commercials; and 

(5) Represented that ‘“d-Con” was “the new scientific discovery reported in 
READER’S DIGEST”: when in fact the Reader’s Digest article contained 
no reference to d-Con itself but was about Warfarin, principal ingredient 
in competing products as well as in d-Con; 

Held: That such acts and practices were all to the prejudice and injury of the 
public and competitors, and constituted unfair and deceptive acts and prac- 
tices in commerce and unfair methods of competition therein. 


Before Mr. Webster Ballinger, hearing examiner. 
Mr. Edward F’. Downs for the Commission. 
Mr. Horace A. Young, of Chicago, Il., for United Enterprises, Inc. 


Frank EF. & Arthur Gettleman, of Ceo Tll., for all other 
respondents. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on February 28, 1952, issued and Sib 
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sequently served its complaint in this proceeding upon the respond- 
ents The d-Con Company, Inc., and United Enterprises, Inc., corpora- 
tions, and Leonard L. Ratner, Jerome S. Garland and Gerald H. Riss- 
man, individually and as officers of said corporations, charging them 
and-each of them with unfair and deceptive acts and practices and 
unfair methods of competition, in commerce, in violation of the pro- 
visions of said Act. Respondents filed their answers to said com- 
plaint, and hearings were thereafter held at which testimony and 
other evidence in support of and in opposition to the allegations of said. 
complaint were introduced before a hearing examiner of the Commis- 
sion theretofore duly designated by it, and said testimony and other 
evidence were duly filed and recorded in the office of the Commission. 
Proposed findings as to the facts and conclusions were filed by counsel 
for respondents and counsel supporting the complaint. Thereafter 
on January 19, 1953, the hearing examiner filed his initial decision 
which was duly served on the parties. 

Within the time permitted by the Commission’s Rules of Practice, 
both counsel for respondents and counsel supporting the complaint 
filed an appeal from said initial decision. Thereafter, this proceeding 
regularly came on for hearing by the Commission upon the record 
herein, including briefs in support of and in opposition to both appeals 
and oral argument of counsel, and the Commission issued its order 
denying the appeal of counsel supporting the complaint and granting 
in part and denying in part respondents’ appeal; and the Commission, 
being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes the following findings as to 
the facts, conclusion and order to cease and desist, the same to be in 
lieu of the initial decision of the hearing examiner. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent The d-Con Company, Inc., and United 
Enterprises, Inc., are corporations, organized under the laws of the 
State of Illinois with their principal offices located at 112 East Walton 
Street, Chicago, Illinois. Respondent United Enterprises, Inc., is in 
process of liquidation, having disposed of all its assets prior to Febru- 
ary 15, 1952, except a few bills receivable, and since said date has 
neither manufactured, advertised nor sold any merchandise. Re- 
spondent The d-Con Company, Inc., has been for some time past, and 
is now, actively engaged in business as hereinafter described. 

Respondents Leonard L. Ratner, Jerome S. Garland and Gerald H. 
- Rissman are President, Vice-President, and Treasurer, respectively, 
of The d-Con Company, Inc., their offices being that of The d-Con 
Company, Inc., and as such officers they formulate and execute the 
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policies and practices of that corporation. Respondent Leonard Ty 
Ratner was for a time, but is not now, President of United Enter- 


prises, Inc. 

Par. 2. Respondents The d-Con Company, Inc., Leonard L. Ratner, 
Jerome S. Garland and Gerald H. Rissman, are now, and for over two 
years last past have been, and respondent, United Enterprises, Inc., 
prior to February 15, 1952, has been, engaged in the manufacture, 
sale and distribution of three rodenticide preparations, namely d-Con, 
d-Con Ready Mixed and d-Con’s Mouse-Prufe. d-Con Ready Mixed 
and d-Con’s Mouse-Prufe contain a cereal bait and are ready for 
immediate use. d-Con is a concentrate which is to be mixed with bait 
before use. The formulae and directions for use thereof are as 
follows: 

Designation: d-—CON 
Formula: ACTIVE INGREDIENTS: 
WARFARIN (3-(a-acetonylbenzy1) 


AN TOALOXY ACOUNa ALIN) = ene seer ee eee 3% 
INERT ENGREHD LENDS 2 eee 99. 7% 


Directions: Mix thoroughly contents of this package with 5% lbs. of suitable 
semi-permanent bait material such as fresh corn meal, rolled oats, 
nut crumbs, dog food meal, poultry mash, ete. Place 2 0z. to 1 pound 
of mixed bait in locations frequented by rats and mice, and protect 
from children, dogs, cats and livestock by means of bait boxes or 
cages where necessary. Baits should be replaced as consumed. Use 
no decomposed, moldy or sour baits. Cereal baits are more generally 
used. Establishment and proper servicing of permanent protected 
feeding stations in areas where there is danger of reinfestation by 
rats and mice will not only control the rodents present but will be 
available to destroy other rats and mice as they invade the premises. 
For best results maintain supplies of fresh bait at such stations at 
all times. 

NOTICE: Baiting should continue until complete lack of feeding 
is noted. This should take place in from five to fourteen days. 


CAUTION: d-CON contains as its active ingredient an anticoagu- 
lant chemical, which, if taken accidentally by humans, domestic 
animals and pets may reduce the clotting ability of the blood and a 
serious hemorrhage may result. Im case baits are accidentally 
eaten— 

ANTIDOTE: give tablespoonful of salt in glass of warm water and 
repeat until vomit fluid is clear. Call physician immediately, 
Notice to Physicians: When a human has been known to have acci- 
dentally ingested d-CON, blood transfusions combined with intrave- 
nous injections and oral doses of Vitamin K are indicated as in the 
case of hemorrhage caused by overdoses of dicumarol. 


Designation: d-CON READY MIXED 


THE; d-CON»,CO, ING. ET AL. 95 


92 Findings: 
Formula: ACTIVE INGREDIENT: 
WARFARIN (3- (a-acetonylbenzyl) 


4-NVOLOXY GOUMARIN) £222 2 0. 025% 
INERT INGREDIENTS_ ie ehcp SS os Dereon Spi 99. 975% 


‘Directions: Substantially the same as those set out above for d-CON except as ‘ 


to the mixing. 
Designation: d-CON’s MOUSH-PRUFE 


Formula: ACTIVE INGREDIENTS: 
WARFARIN (3-(d-acetonylbenzyl) 
AMV GLOXY eCOUUIATI I) ee eee ee . 025% 
INERT INR a a a ali 99. 975% 


Directions: Substantially the same as those set out above for d-CON except as.: 


to the mixing. 


Warfarin is an anticoagulant compound developed in 1948 by Dr.’ 
Karl Paul Link and his associates in the laboratories of the University . 


of Wisconsin. Patent to this compound is held by the Wisconsin 
Alumni Research Foundation which licenses respondents, among oth- 


ers, to manufacture and sell said compound. The use of Warfarin 
represents a completely new practical approach to rodent control. 


Products containing this compound differ from all previously used 
successful rodenticides in two respects. It kills effectively only when 


consumed repeatedly, and it produces no acquired bait shyness in the ° 
rodents being poisoned. It causes death by producing pve ura 


bleeding. 


Par, 3. The respondents, with the exception of respondent United 


Enterprises, Inc., since February 15, 1952, have caused and now ‘cause 


their said products, when sold, to be transported from their places of | 


business in the State of Illinois to purchasers thereof located in various ° 


other States of the United States and in the District of Columbia, and 


have maintained and now maintain a course of trade in said products ' 
in commerce among and between the various States of the United | 


States and in the District of Columbia. Their volume of trade has 
been, and, with the exception of respondent United Enterprises, Inc., 
is now, substantial. 

Par. 4. In the course and conduct of their said business all of the 
respondents, with the exception of respondent United Enterprises, 
Inc., are now, and respondent United Enterprises, Inc., prior to Febru- 
ary 15, 1952, was, engaged in substantial competition in commerce 
with other corporations, firms, and individuals in the sale of rodenti- 
cide products. 

Par. 5. In the course and conduct of their said business and for the 
purpose of inducing the purchase of their products in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, respond- 
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ents have disseminated and caused the dissemination of certain adver- 
tisements in periodicals and radio continuities containing the state- 
ments set out hereafter and lettered (a) through (h), respectively. 
For clarity of discussion each advertising claim alleged to be false 
and the facts of record relating thereto are discussed separately as 
follows: 

(a) Respondents’ Statements: 

D-CON is safe, clean, easy to use 

D-CON, made with WARFARIN can now eliminate all rats and mice from 
your property, completely and permanently without endangering the life of your 
family or animals. In a recent test made on a University Experimental Farm, 
a chicken was fed enough WARFARIN to kill 9,000 rats. After 14 months of 
daily feeding, the chicken was still alive and doctors examinations indicated 
that not one bit of damage was done to the chicken, either internally or exter- 
nally—or to the eggs. Certainly this test proves the harmlessness of D-CON to 
farm animals. 


Alleged False Meaning: 


That d-CON is non-poisonous and completely safe and may be used without 
danger to human beings and domestic and farm animals. 

Facts Relating Thereto: 

Respondents’ advertisements of their said products taken in their 
entirety show that they are intended to control rats by poisoning them. 
They clearly reveal the poisonous nature of these products. There- 
fore, the allegation that respondents’ claim their product is non- 
poisonous is not sustained by the record. 

However, the above-quoted advertising claims imply that, although 
poisonous, d-Con is not sufficiently poisonous to human beings and 
animals to endanger their lives. In fact, if humans or certain domes- 
tic animals ate a quantity of respondents’ products for a period of 
several days, the clotting ability of their blood might be reduced to 
such an extent that serious internal bleeding would result. 

The package in which d-Con is sold contains the following legend: 

CAUTION: d-CON contains as its active ingredient an anti-coagulant chem- 
ical, which, if taken accidentally by humans, domestic animals and pets may 
reduce the clotting ability of the blood and a serious hemorrhage may result. 

Respondents’ said products are not violent poisons. Repeated doses 
for a period of days in relatively large amounts would be required to 
endanger animals or humans. Adequate instructions for handling 
these products with safety are set out on the packages in which they 
are sold. These products, if handled in accordance with directions 
by persons realizing they are handling a poison, would not constitute 
any serious danger. However, handled carelessly or by persons not 
realizing they are poisonous, these products would constitute a serious 
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danger to certain animals and humans. To this extent the allegations 
of the complaint as to these advertising claims are sustained by the 
evidence. 

(b) Respondents’ Statements: 

Yes, the new WARFARIN formula, developed by the U of Wisconsin, and now 
being sold commercially as D-CON, is the only RAT and MOUSE killer ever 
discovered that will rid your property of all rodents within 15 days, and will 
keep it FREE of these destructive pests... FOREVER! * * * if you use 
D-CON as directed, you'll never have another RAT or MOUSE ON YOUR PROP- 
ERTY ... FOREVER! * * * Then, use D-CON as directed. 

Tf, at the end of 15 days you have a SINGLE RAT or MOUSE on your property, 
return the empty can for a full $2.98 refund. 


Alleged False Meaning: 


That d-CON will destroy all rats and mice on a property within 15 days and 
will thereafter keep such property free from rats and mice. 

Facts Relating Thereto: 

By the use of these statements in their advertising, respondents have 
represented that if you use d-Con as directed, it will rid your property 
of all rodents within 15 days, and will keep it free from these destruc- 
tive pests forever. The record shows that rats eating 1 to 114 mg. 
of the preparation over a period of five days will usually die by the 
seventh day. Expert testimony in the record shows that there are 
situations, such as where more attractive other food is readily avail- 
able, where the time required to kill the rats may extend beyond 15 
days and the extent of the elimination may not reach 100 percent. 
However, evidence in the record, including evidence of actual tests 
with d-Con on badly infested areas, indicates that such situations are 
relatively rare. The greater weight of the evidence of record will not 
support a finding that respondents’ preparation, used as directed, will 
fail to rid a property of all rodents within 15 days in any substantial 
number of cases; nor will it support a finding that its continued use 
as directed will fail to keep the property free of rodents in any sub- 
stantial number of cases. Respondents have attempted to provide for 
those cases, which the record indicates are relatively rare, where the 
use of their product as directed will not result in 100 percent ex- 
termination in 15 days, by offering to refund the purchase price. 

Taking into consideration all of the circumstances as shown by this 
record, the Commission is of the opinion that the public interest does 
not require any corrective action as to these representations, and that 
the allegations as to them have not been sustained. 


(c) Respondents’ Statement: 


* * * TD-CON the ONLY rat and mouse killer in the world that contains both 
warfarin, the University of Wisconsin’s NEW, ACCLAIMED discovery, and 
403443—57 8 
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LUREX—a special ingredient that the UNITED STATES TESTING LABORA- 
TORIES has PROVED to be three times more effective. 


Alleged False Meaming: | 


That d-CON contains a special attractant that is three times more successful 
or luring than any other rodenticide bait or regular feed. 


Facts Relating Thereto: 

Respondents’ said advertising claim has the meaning alleged. 
d-Con is a rodenticide composed of Warfarin mixed in a bait of freshly 
ground corn. The evidence establishes that it is no more attractive 
to rats than other freshly ground corn and that it is not significantly 
more attractive than certain other rodenticides. The allegation that 
his advertising claim is false and deceptive is sustained by the evidence. 

(d) Respondents’ Statement: 


NO TELL-TALE AFTER-ODORS with d-CON 
Alleged False Meaning: 


That d-CON will eliminate all after-odors usually associated with the use of 
rodenticides. 

Facts Relating Thereto: 

Respondents’ said advertising claim has the meaning alleged. In 
fact, however, d-Con will not eliminate odors caused by putrefaction 
of the carcasses of dead rats, which is the after odor associated by the 
public with the use of a rodenticide. This representation, therefore, 
is false and deceptive as alleged. 

(e) Respondents’ Statement: 


That’s why the D-CON formula is recommended by the U. S. Public Health 
Service and the U.S. Fish and Wildlife Service * * *., 


Alleged False Meaning: 


That d-CON has been recommended by the United States Public Health Service 
and the United States Fish and Wildlife Service. 

Facts Relating Thereto: 

The said statement does not have the meaning alleged. It clearly 
states that the d-Con formula had been so recommended—not d-Con. 
The record shows that this statement is true. Both the United States 
Public Health Service and the United States Department of Interior 
Fish and Wildlife Service, in published bulletins, have recommended 
the use of Warfarin with a cereal type bait for rodent control. A 
bulletin of the latter agency recommends the use of a 0.025% concen- 
tration of Warfarin with a cereal type bait. This is the exact formula 
and concentration of ready mixed d-Con and d-Con’s Mouse-Prufe. 
This allegation, therefore, is not sustained by the evidence. 


\ 
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(f) Respondents’ Statement: 


Middleton, Wisconsin, for years was very badly infested with rats and mice. 
Many women and children were afraid to go out because of this great infesta- 
tion. In order to prove the effectiveness of d-CON, the Middleton civic organi- 
zations, in cooperation with and at the expense of d-CON Company, set out 
bait stations on November 4th throughout the entire township. By November 
19th, there were no longer any signs of rats in the entire city! NO ONE HAS 
SEEN A SINGLE SIGN OF A RAT OR MOUSE SINCE—Thanks to d-CON 
Middleton is rat FREE! 


Alleged False M eaning 


That all rats and mice infesting a town will be eliminated by the use of d-CON 
and that such town will remain free from reinfestation by rats and mice. 

Facts Relating Thereto: 

This statement does not represent that all towns can be made perma- 
nently rat and mouse free through the use of d-Con. This advertise- 
ment used as part of a radio continuity from January 2nd through 5th, 
1951, stated that after using d-Con in a campaign against rats and 
mice in Middleton, Wisconsin, which campaign closed November 19, 
1950, the town was still free of rats and mice. The only evidence 
tending to disprove this claim was a showing that one year after the 
campaign closed one live mouse and some rat burrows were found in 
an inspection of the town. Such evidence does not prove this claim 
to be false, especially as there was no showing of continued use of 
d-Con throughout the town after the close of the campaign. Re- 
spondents’ actual claims for permanent control of rats and mice apply 
only to restricted areas where d-Con’s use is continued as directed. 
Therefore, the allegation as to the falsity of said advertising claim has 
not been sustained by the evidence. 

(g) Respondents’ Statement: 

Yes, d-CON’s Mouse-Prufe is the only mouse eliminator that contains War- 
arin Sess. 

Alleged False Meaning: 

That d-CON’s Mouse-Prufe is the only rodenticide on the market for killing 

mice that contains the ingredient Warfarin. 

Facts Relating Thereto: 

Respondents’ statement has the meaning alleged. Said statement 
was made by respondents in radio commercials during the period from 
June 12th through 19th, 1951. The record shows that there were 
other Warfarin containing products designed for mouse control on 
the market at that time. Therefore, this advertising claim was false 
and deceptive. 


100 FEDERAL TRADE COMMISSION DECISIONS 
Order 50 F.'T. Cz 


(h) Respondents’ Statement: 


WIN THE WAR ON RATS AND MICE with d-CON, The new scientific dis- 
covery reported in READER’S DIGEST. 


Alleged False Meaning: 


That d-CON was the subject of a report or article appearing in the publica- 
tion “Reader’s Digest.” 

Facts Relating Thereto: 

Respondents’ statement clearly implied that d-Con was the subject 
of an article in the Reader’s Digest. In fact, the article was about 
Warfarin, the principal ingredient in competing products as well as 
in respondents’ d-Con. The article contained no reference to d-Con 
itself. Therefore, the advertising claim was false and deceptive. 

Par. 6. The use by respondents of the false, misleading and de- 
ceptive statements set out in subparagraphs (a), (c), (d), (g), and 
(h) of Paragraph 5 of these findings has the tendency and capac- 
ity to mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that such statements are 
true, and has the tendency and capacity to cause such portion of the 
public to purchase substantial quantities of rodenticides from respond- 
ents rather than from their competitors because of such erroneous and 
mistaken belief. 

CONCLUSION 


The acts and practices of respondents, referred to in the above and 
foregoing Findings as to the Facts, subparagraphs (a), (c), (d), (g), 
and (h) of Paragraph 5 were all to the prejudice and injury of the 
public and of respondents’ competitors and constituted unfair and 
deceptive acts and practices and unfair methods of competition, in 
commerce, within the intent and meaning of Section 5 of the Federal 
Trade Commission Act. 

The acts and practices set forth in the foregoing Findings as to the 
Facts, subparagraphs (b), (e), and (f) of Paragraph 5 were not in 
violation of Section 5 of the Federal Trade Commission Act. 


ORDER 


Lt is ordered, That The de-Con Company, Inc., a corporation, and 
its officers, and Leonard L. Ratner, Jerome S. Garland and Gerald H. 
Rissman, individually and as officers of said corporation, and respond- 
ents’ representatives, agents and employees, directly or through any 
corporate or other device, in connection with the offering for sale, sale 
or distribution in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, of the rodenticide preparations designated 
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“d-CON” and “d-CON’s MOUSE-PRUFE,” in whatsoever form sold, 


or any other rodenticide and substantially similar composition or 
possessing substantially similar properties, whether sold under either 
of said names or under any other name or names, do forthwith cease 
and desist from representing directly or by implication: 

1. That any of said preparations are safe or may be used without 
danger to human beings or domestic or farm animals, unless qualified 
by the words “when used as directed” or other words of like meaning. 

2. That any of said preparations contain a special attractant that 
is more successful or alluring than all other rodenticide baits or regu- 
Jar feed. 

3. That any of said preparations will eliminate all after-odors 
usually associated with the use of rodenticides. 

4, That any of said preparations is the only rodenticide on the 
market for killing mice that contains the active ingredient Warfarin. 

5. That the preparation d-Con was the subject of a report or article 
appearing in the publication “Reader’s Digest.” 

It is further ordered, That the allegations of the complaint relating 
to the representations set forth in subparagraphs (b), (e), and (f) 
of Paragraph 5 of the Findings as to the Facts be, and the same hereby 
are, dismissed as not having been sustained by the evidence. 

It is further ordered, That the case growing out of the complaint 
herein be, and it hereby is, closed as to the respondent United Enter- 
prises, Inc., a corporation, without prejudice to the right of the Com- 
mission to reopen the same and to proceed further against said corpo- 
ration in the event its dissolution should not become final. 

It is further ordered, That respondents The d-Con Company, Inc., 
Leonard L. Ratner, Jerome S. Garland, and Gerald H. Rissman shall, 
within sixty (60) days after service upon them of this order, file with 
the Commission a report in writing setting forth in detail the manner 
and form in which they have complied with the order to cease and 
desist. 
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In tHE MATTER OF 
AMERICAN EXTENSION SCHOOL ET AL. 


DECISION AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6055. Complaint, Nov. 3, 1952—Decision, July 17, 1953 


Where a corporation and its president, engaged in the interstate sale and distri- 
bution through the U. S. mails of a study course to prepare students thereof 
for examination for U. S. civil service positions ; in advertisements in news- 
papers in the northwestern part of the United States and advertising matter 
distributed to prospective students— 

(1) Used the word “University” in their trade or corporate name and the word 
“Extension” to describe their course and thereby represented that their 
school was a resident institution of higher learning or an extension division 
of such institution, when in fact they did not maintain a resident school 
and had no resident faculty but operated a commercial business for profit ; 
Represented falsely as aforesaid and through use of emblems depicting the 
American eagle and simulation of the U. S. official seal on advertising, sta- 
tionery, and lesson material, that their school was connected with the U. 8S. 
Civil Service Commission or other Government agency, and that their sales 
agents were employees thereof; that they had contractual relationships 
with the U. S. Government for supplying applicants for civil service posi- 
tions; that the U. S. Civil Service Commission recognized and recommended 
their school; and that they had advance information of U. S. civil service 
examinations ; 
(8) Represented falsely as aforesaid and through their sales representatives 
that completion of their courses of study or passing of their aptitude or 
other tests assured employment in the U. 8. civil service; that it was neces- 
sary for persons seeking such positions to take their courses of study in 
order to qualify; that all persons completing their course and passing U. S, 
civil service examinations would be placed at the top of the list of eligibles ; 
that civil service positions were generally available which, in fact, required 
veterans’ status or special qualifications, and that vacancies existed con- 
trary to fact; that starting salaries for such positions were greater than 
was the fact; and that the examinations they gave were for specific civil 
service positions; and 

Represented falsely that unless prospective students enrolled immediately 

at the time their salesman called, their opportunity to take the course would 

have passed for a year because the enrollment quota was limited and stu- 
dents could not be accepted for future enrollments: 

Held: That such acts and practices were all to the prejudice and injury of the 
public, and constituted unfair and deceptive acts and practices in commerce, 
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Before Mr. Abner EF. Lipscomb, hearing examiner. 
Mr, William L. Pencke for the Commission. 
Mr. John M. Brady, of Portland, Oreg., for respondents. 
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DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on November 8, 1952, issued and sub- 
sequently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair and 
deceptive acts and practices in commerce in violation of the provisions 
of said Act. On December 18, 1952, by permission of the hearing 
examiner theretofore duly designated by the Commission, respondents 
withdrew their answer filed on November 28, 1952, and filed in lieu 
thereof a substitute answer admitting all the material allegations of 
fact set forth in the said complaint and waiving all intervening pro- 
cedure and further hearing as to said facts. Thereafter the proceed- 
ing regularly came on for consideration by the hearing examiner upon 
the said complaint and answer, and said hearing examiner, on Decem- 
ber 24, 1952, filed his initial decision. 

The Commission, having reason to believe that the initial decision 
did not constitute an adequate disposition of the matter, on February 
12, 1953, issued and thereafter served upon the parties its order plac- 
ing this case upon the Commission’s docket for review. Thereafter 
the Commission, having considered the entire record and having pre- 
pared a tentative decision, caused copies of said decision to be served 
upon respondents and counsel supporting the complaint, together 
with its order, issued on June 4, 19538, granting them leave to file, 
within twenty days after service thereof, objections to the changes in 
the hearing examiner’s initial decision .as shown by the said tentative 
decision. No objections having been filed within the period specified. 
in the said order, the proceeding thereafter came on for final consider- 
ation by the Commission upon the record on review and the Commis- 
sion, having duly considered the matter and being now fully advised 
in the premises, finds that this proceeding is in the interest of the 
public and makes the following findings as to the facts, conclusion 
drawn therefrom, and order, the same to be in lieu of the initial deci- 
sion of the hearing examiner. 


FINDINGS AS TO THE FACTS 


Paracrapo 1. American Extension School is a corporation, organ- 
ized and existing under the laws of the State of Oregon, with its prin- 
cipal office and place of business at 1739 Northeast 42nd Avenue, Port- 
land, Oregon. 

Respondent Theodore E. Smith is an individual, and president re 
director of said corporation, and as such Poem tathe all the policies 
and controls and manages all of the affairs of said corporation. His 
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principal office and place of business is the same as that of the corpo- 
rate respondent. 

Par. 2. For more than two years last past, respondents have been 
and are now engaged in the sale and distribution of a course of study 
and instruction intended for preparing students thereof for examina- 
tion for certain Civil Service positions in the United States Govern- 
ment, which said course of study is pursued by correspondence 
through the United States mails. Respondents, in the course and con- 
duct of said business, cause said course of study to be transported 
from their said place of business in the State of Oregon to, into and 
through States of the United States other than Oregon, to purchasers 
thereof located in such other States. There has been at all times men- 
tioned herein a course of trade in said course of instruction so sold and 
distributed by respondents in commerce between and among the var- 
ous States of the United States, and said course of trade has been and 
is substantial. 

Par. 3. In connection with the sale of said course of study, respond- 
ents have made, and are making use of, advertisements placed in 
newspapers in the northwestern States of the United States and of 
printed advertising matter distributed to prospective students in the 
several States in which said course of study is sold, in and by which 
numerous representations have been and are made in regard to said 
course of study and matters and things connected therewith. Typi- 
cal of such representations made on postal cards distributed to the 
public generally are the following: 


IS YOUR JOB PERMANENT 
452,000 POSITIONS 


This Year, due to Deaths, Retirements and Normal 
Government Expansion, 
CIVIL SERVICE 
Thousands Every Month Find the SECURITY of a Government Position 
MEN—WOMEN 
If you Meet the Requirements 
You are Hligible for Examination 
* * * 

I am interested in securing Government Employment. Please furnish me, 
without cost, information covering the requirements necessary to obtain a Civil 
Service position with the Government. I would appreciate a personal interview 
at your earliest convenience, if it appears I am eligible. 

* * 


A Few of Over 20,000 Different Kinds of 
U. S. CIVIL SERVICE POSITIONS 
Paying $2450 to $4200 to Start 
No Experience Needed-—Common School Education Usually Sufficient 
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Positions Start—Salary 
postal, -bransportation! Olerksl2o 002. =o se ee ee $3170 to $3870 
PosteOncenC@lerkors Carrier 222 eer Fe $2870 to $3670 
UL abevatiu@arrier—aA verges 5 ee NS $4200 
SrcngenapMensGyijis- seats 8 ot $2450 to $2930 
{EU PSRETT ODS aCe ar" sat tn De ls ra at cleat leah a dl $2500 to $9000 
Slorekeeper-Gaugers. <2 - 2 se Se a ee eat $3450 to $4200 
CUStOMSeOSLTLONS Sammars res BOUT sees Fis ele saceartt Be Sy he $3450 to $4200 
Menarcuiend¢ Hilly Clerk eis Fe ee ee $2000 to $3600 
Per O@ lets Ota bis tiCa ne exe eS a ee a $2650 to $7400 
LCT ORS SN 7 iS ae Ie nearer el) ie ee $3727 to $6235 
Gener mme levels o-oo en ee $2450 to $4200 
NOCEMESeCCULICY EL OSItIONS 2.) * te ies Sr lie ene ee $2860 to $7500 
beri ee VeNUC se se Bik aN At LS Seeing Pe ee os tes Be $2840 to $5100 
pie LeT atl OM OSTMONS See. Seo ee 2 Se es $2850 to $4200 
ID ORUCtAN NORE OLE babrOlt 2h. eS ees ted ee ee $3450 and up 
[Pepok IRA iigere se ee ee ee ee er ae eee $2974 and up 
MetinenmeOnpenercand Packer. 225. == et ee $2850 to $3450 
Melephones Opera toler see eee SI ee Se i $2650 to $3130 
JAR, LCCC ETE Wn rs meet GI Ses a ag Re chee aes fs eS mS Oo $3100 and up 
AUTOM VES ALO 15 Nee ee = SU ee ee $3450 and up 
Morecttan dubeldyu@ lek: 262 op 2 ee fe $2820 and up 
JP, INTROS a Se ee ee eee eee $3000 and up 


VACANCIES EXIST NOW 


In connection with the use of said postal cards distributed to pro- 
spective purchasers, respondents have used the trade name “The Ameri- 
can Extension Plan”; and in connection with the distribution to said 
prospects of a booklet entitled “Civil Service Security” and purporting 
to describe the method of taking Civil Service tests, respondents are 
using the trade name “American Extension University.” 

On their enrollment blanks, form letters, and some lesson material, 
respondents use a facsimile of the American eagle in the form of a seal 
or shield similar to the official seal of the United States Government. 

Par. 4. By means of the foregoing statements and representations, 
and others to the same and similar effect not herein specifically set out, 
respondents represent and imply that their said business is a branch of, 
or connected with, the United States Government or the United States 
Civil Service Commission; that 452,000 positions are open in the 
United States Civil Service, consisting of over 20,000 different kinds 
including those sepcifically listed on said postal cards; that said vacan- 
cies are available to all applicants and that thousands of permanent 
appointments are made every month; that men and women are wanted 
by the United States Government to prepare for Civil Service Exam- 
inations and positions and that respondents and their agents are quali- 
fied to determine the qualifications of applicants for such positions, 
and that said positions may be obtained through respondents’ school; 
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that the starting salaries for the positions listed by respondents gen- 
erally are from $2,450 to $4,200 and are as high as $9,000; and that 
respondents’ said school is an extension university or an extension 
division for correspondence study by an institution of higher learning. 

Par. 5. In the course and conduct of said business, as aforesaid, 
respondents employ sales agents or representatives who call upon pros- 
pective purchasers of said course of study. By means of oral state- 
ments made by said sales agents, respondents represent and imply to 
prospective students and purchasers of their said course of study: 

1. That American Extension School is connected with, or is a 
branch of the United States Civil Service Commission or the United 
States Government or some agency thereof; 

2. That respondents’ said sales agents are representatives or em- 
ployees of the United States Civil Service Commission or have some 
connection therewith ; 

3. That said American Extension School is recognized or recom- 
mended by the United States Civil Service Commission ; 

4. That American Extension School and the United States Govern- 
ment have some contractual relationship whereby said school supplies 
employees to the United States Government ; 

5. That the taking of respondents’ said course of study is the only 
way to obtain a United States Government job; 

6. That the examinations given by respondents are for specific 
positions in the United States Civil Service; 

7. That students who pass the school’s aptitude test or have a 
pleasing personality and experience are qualified to take United States 
‘Civil Service examinations; 

8. That the American Extension School has information with re- 
spect to announcements of examinations prior to the time such an- 
nouncements are made by the United States Civil Service Commission ; 

9. That the passing of examinations given by the school assures 

students of obtaining a position in the United States Civil Service; 
_ 10. That students who take respondents’ course of study will be 
placed at the top of the list of eligibles for United States Civil Service 
positions; 

11. That unless prospective students enroll immediately at the time 
said salesman calls upon such prospects, the opportunity for taking 
the course will have passed for a year for the reason that the enroll- 
ment quota is limited and students cannot be accepted for future 
enrollments. 

Par. 6. All of said representations, statements and implications are 
grossly exaggerated, false and misleading. In truth and in fact, the 
representation that over 400,000 positions will be vacant in the course 
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of a year, and that thousands are appointed to United States Civil 
Service positions every month, is grossly exaggerated. Appointments 
to permanent United States Civil Service positions during the last two 
years have not exceeded several hundred appointments each month, 
and it is not expected that appointments will be increased. Most of 
the positions specifically listed in respondents’ advertising literature 
as being available are not open to applicants generally, but are either 
restricted to persons of veteran status or require special physical and 
educational qualifications and practical experience. 

Positions in the Postal service are restricted to persons living within 
the area of a given post office. No examination has been announced 
for the position of store bookkeeper gauger for years, and none is 
contemplated. Positions in the Customs service are restricted to men 
only, and most of the positions in that service are open only to vet- 
erans. Positions in the Immigration, Border, Port and Patrol serv- 
ices are restricted to veterans and require special training. Examina- 
tions for the position of Verifier, Opener and Packer, and Forest and 
Field Clerk have not been announced in over 10 years. Generally 
speaking, the starting salaries in said positions are not as high as 
those listed by respondents. Among the positions listed by respond- 
ents are many which require experience as one of the qualifications 
for employment. 

Neither the respondents nor any of their officers, agents or sales- 
men are connected in any manner whatsoever with the United States 
Civil Service, the United States Government or any agency thereof. 
The United States Civil Service Commission neither recognizes nor 
recommends respondents’ school to anyone, and no contractual re- 
lationship exists between said Commission and respondents for the 
furnishing of applicants for United States Civil Service examina- 
tions or employees. Applicants for United States Civil Service ex- 
aminations are not required to take respondents’ course of study 
in order to qualify for United States Civil Service examinations. 
The passing of respondents’ so-called aptitude test or the possession 
of a pleasing personality and experience does not qualify applicants 
for United States Civil Service examinations. Respondents have 
no advance information pertaining to announcements of United States 
’ Civil Service examinations, nor any other information that is not 
available to the public generally. 

The examinations given by respondents to their students are not 
examinations for specific positions in the United States Civil Service; 
the passing of a United States Civil Service examination by respond- 
ents’ students will not assure them a position in the United States Civil 
Service or their placement at the top of the list of eligibles. 
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Prospects do not lose the opportunity to enroll for said course of 
study by failing to do so at the time of the salesman’s call, but may 
enroll and purchase said course at any time they desire to doso. There 
is no limitation on the number of students; respondents sell said 
course to all persons who are willing to purchase the same. 

Par. 7. Through the use of the trade names “The American Ex- 
tension Plan” and “American Extension University” respondents rep- 
resent and imply that their business is part of an extension division 
of and operated by a resident institution of higher learning, with a 
resident. faculty and a student body and equipped to offer courses 
in the subjects of Liberal Arts, professions and other subjects of 
higher education. 

Tn truth and in fact, respondents operate a commercial business for 
profit engaged in the sale of a course of study designed to prepare 
individuals for the taking of Civil Service examinations of the lower 
level of general information type. Respondents do not maintain a 
resident school, have no resident faculty qualified to teach subjects in 
the several branches of higher education and do not offer any resident 
courses in such subjects. 

Par. 8. The use of an emblem depicting the American eagle, or a 
simulation of the official seal of the United States Government on 
some of their advertising literature, stationery and lesson material, 
further represents and implies that respondents’ school is connected 
with the United States Government or some agency thereof, and has 
no official approval. In truth and in fact, as hereinabove set forth, 
respondents have no connection whatever with the United States Gov- 
ernment, and the use of said emblems is wholly unauthorized and 
misleading. 

Par. 9. The use by respondents of the statements and representa- 
tions aforesaid has had and now has the tendency and capacity to 
and does confuse, mislead and deceive members of the public into the 
erroneous and mistaken belief that such statements and representa- 
tions are true and to induce them to purchase respondents’ course of 
study and instruction in said commerce on account thereof. 


CONCLUSION 


The aforesaid acts and practices of respondents, as herein found, 
are all to the prejudice and injury of the public, and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 
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ORDER 


It ts ordered, That respondent, American Extension School, a corpo- 
ration, and its officers, agents, representatives, and employees, and 
respondent, Theodore E. Smith, as an officer of said corporation, di- 
rectly or through any corporate or other device, in connection with the 
offering for sale, sale and distribution in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, of a course of study 
and instruction intended for preparing students thereof for exami- 
nation for Civil Service positions under the United States Govern- 
ment, or any similar courses of study, do forthwith cease and desist 
from: 

1. Using the word “University” or any word of similar import 
as a part of respondents’ corporate or trade name, or using the word 
“Extension” or any word of similar import to describe their course 
of instruction, or otherwise representing that respondents’ school is a 
resident institution of higher learning or is an extension division of a 
resident institution of higher learning; 

2. Representing, directly or by implication: 

(a) That respondents or their school have any connection with the 
United States Civil Service Commission or any other agency of the 
United States Government; 

(b) That respondents’ sales agents are representatives or employees 
of the United States Civil Service Commission or any other govern- 
ment agency, or have any connection therewith; 

(c) That the completion of respondents’ course of study assures 
students of positions in the United States Civil Service or makes them 
eligible for appointment to such positions; 

(d) That the passing of respondents’ aptitude or other tests assures 
applicants of employment in the United States Civil Service; 

(e) That it is necessary for persons seeking United States Civil 
Service positions to take respondents’ course of study in order to 
qualify for or obtain such positions ; 

(f) That the examinations given by respondents are examinations 
for specific positions in the inne States Civil Service; 

(g) That all persons completing respondents’ course of instruction 
and passing United States Civil Service examinations will be placed 
at the top of the list of eligibles; 

(h) That any United States Civil Service position which requires 
appointees to have veteran’s status, or special physical, mental, educa- 
tional, or experiential qualifications is generally available; 
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(i) That respondents have advance information regarding an- 
nouncements of United States Civil Service examinations, or any in- 
formation not generally available to the public; 

(j) That vacancies exist in any United States Civil Service position 
contrary to the fact; or that the number of positions available or 
vacant in the United States Civil Service or any branch thereof is 
greater than is actually the fact; 

(k) That the starting salary for any United States Civil Service 
position is greater than it is in fact; 

(1) That any contractual relationship exists between the United 
States Civil Service Commission and respondants for the furnishing 
by respondents of applicants for United States Civil Service positions; 

(m) That the United States Civil Service Commission recognizes, 
recommends or endorses respondents’ school ; 

(n) That there are any limitations with respect to the time when 
one may enroll as a student or to the number of students who may be 
enrolled. 

3. Using emblems or other picturizations resembling or simulating 
the seal or insigne of the United States or any agency thereof, or 
otherwise representing that respondents are connected with the United 
States Government or any agency thereof. 

It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with this order. 


‘THE B-VIMM CO. tii 


Decision 


In THE MATTER OF 


THOMAS D. McBRYDE, JOE T. PILCHER AND PERRY 
ELLIOTT, TRADING IN THE NAME OF THE B-VIMM. 
COMPANY 


DECISION AND ORDER IN REGARD TO THE ALLEGED VIOLATION. OF THE. 
FEDERAL TRADE COMMISSION ACT 


Docket 6005. Complaint, June 30, 1952—Decision, July 19, 1953 


Where three partners, engaged in the interstate sale and distribution of their: 

liquid drug preparation “B-Vimm,” in advertisements in newspapers and. 
magazines of general circulation, circulars and leaflets, and by radio broad- 
casts, directly or indirectly— 

(1) Represented that their said ‘“B-Vimm” was a vitamin, liver, iron and min- 
eral dietary supplement, that it contained all the essential vitamins and 
minerals and was a competent and effective treatment and gave fast relief 
for all diseases or conditions caused by vitamin or mineral deficiencies ; 

When in fact while, taken as directed, B-Vimm supplied many times the adult 
minimum daily requirements of Vitamin Bl and iron, it supplied only the 
minimum daily requirements of B2 and niacinamide, did not supply the 
minimum daily requirements of calcium or phosphorus, and did not supply 
the required mineral iodine or such essential vitamins as A, C, D, B6 and 
B12, or the anti-anemia factor of liver; was, therefore, not the adequate 
dietary supplement claimed and was of no value in the treatment of defi- 
ciency ailments other than those resulting from Bl and iron deficiencies; 
and did not give fast relief but, if benefit was to be derived in the infrequent 
eases of Vitamin Bi and iron deficiencies, had to be administered over a 
considerable period ; 

(2) Represented falsely that daily consumption of the vitamins and minerals. 
contained in the preparation would effectively promote the removal of 
poisons from the blood by the liver and kidneys ; and 

(3) Represented falsely that it was effective in relieving muscular pain and 
stiff joints, and constituted a competent and effective treatment for tired, 
weak and rundown conditions, loss of pep or energy, lack of vitality, irri- 
tability, nervousness, sleeplessness, lack of appetite, underweight, consti- 
pation, indigestion, heartburn, high and low blood pressure, kidney and 
heart trouble, arthritis, rheumatism, deficiency of red blood, nutritional 
iron or liver anemia, coughs, colds, and other deficiency ailments: 

Held, That such acts and practices were all to the prejudice and injury of the 
public, and constituted unfair and deceptive acts and practices in commerce. 


Before Ir. John Lewis, hearing examiner. 
Mr. R. P. Bellinger for the Commission. 


DECISION OF THE COMMISSION 


Pursuant to Rule X XII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated July 19, 1953, the initial 
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decision in the instant matter of hearing examiner John Lewis, as set 
out as follows, became on that date the decision of the Commission. 


INITIAL DECISION BY JOHN LEWIS, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 30, 1952, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair and 
deceptive acts and practices in commerce in violation of the provisions 
of said Act. After respondents filed their answer in this proceeding, a 
stipulation was entered into between them and Robert P. Bellinger, 
attorney in support of the complaint, wherein it was agreed that the 
stipulation as to the facts therein set forth should constitute the entire 
facts in this proceeding and serve as the basis for findings of fact and 
an ensuing order, subject to the limitation that said order would not 
exceed the scope and limitations prescribed by the United States 
Court of Appeals for the District of Columbia in Alberty e¢ al v. 
Federal Trade Commission, 182 F. 2d 36. Thereafter this proceed- 
ing regularly came on for final consideration by the above-named 
hearing examiner, theretofore duly designated by the Commission, 
upon the complaint, the answer, and the aforesaid stipulation, said 
stipulation having been approved as affording the basis for an ap- 
propriate disposition of this proceeding and made a part of the record 
of this proceeding by the hearing examiner, who, after duly consider- 
ing the record herein, finds that this proceeding is in the interest of 
the public and makes the following findings as to the facts, conclusion 
drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondents Thomas D. McBryde, Joe T. Pilcher, 
and Perry Elliott are copartners trading in the name of The B-Vimm 
Company, having their principal place of business at 101 Broad Street — 
in Selma, Alabama. The business address of respondents Thomas D. 
McBryde and Joe T. Pilcher is the same as the firm’s address in Selma, 
Alabama. The address of respondent Perry Elliott is 1503 Twenty- 
third Avenue, Meridian, Mississippi. 

Par 2. Respondents are now, and for more than a year last past 
have been, engaged in the business of selling and distributing a drug 
preparation, as “drug” is defined in the Federal Trade Commission 
Act. The designation used by respondents for said preparation, 


which is a liquid, and the formula and directions for use thereof, are 
as follows: 
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Designation: B-Vimm. 
ormula for one fluid ounce: 


Merniousi Giluconate. 2e2u fotos 2200 beens in aie 6.7 Grs. 

CoML Y DON Os] soe ewe ee wee ee 4.1 Grs. 
Manganese Citrate, Sol_________.___________ 0.49 Gr. 
GoppernsProteina te. Se) shares 2 tae) fet 0.025 Gr. 
CUAMICEANG) (lee Somes 2 wets tl ely 0.352 Gr. 
PropylenemGlycOls. oso 10.68 Minims 
Thiamine Ely drochloride_f2c2f 7.92 Milligrams 
PUD OL sy teen see eee oe eee Ss a 1.43 Milligrams 
ENGI Cina ahr Ce meeeeneee om eee eton hee) ot Fe 8.60 Milligrams 
Ihiver,lractiontse Y Jie 22h es 8) 8) 0.109 Grain 
GH SiC Ci CU eee eee eee 8 Le 0.109 Grain 
BSH yd bd Stes hs eyes 0) Hi Sa eee lian ee SS ie ee ee 0.060 Grain 
Mech yinbParasept. 2 Soses sit ee Pe 0.152 Grain 
lELy Grochloric (Acid; ‘Const. _sis2~2 4.2.28 0.0018 ec 
S2AcchacinySOlUDlesoo 22. 2 eee ee ae 0.15 Grain 
Guiranine ees eet ee _ eee G2 Minime 
SiyeeteO ran ters et 2 ee 0.19 Minim 
Penal ChVO Cece saan = Sea an ee 0.09 Minim 
IWALerrqs fa deers ses ae A ee eee LER Oz 


Directions: Adults—One tablespoonful three times daily before meals. 
Children—One teaspoonful three times daily or as directed by 
the physician. 


Par. 3. Respondents cause the said preparation, when sold, to be 
transported from their place of business in the State of Alabama, or 
from the place of business of the manufacturers of said preparation 
in the State of Alabama, to purchasers thereof located in various other 
‘States of the United States. Respondents maintain, and at all times 
mentioned herein have maintained, a course of trade in said prepara- 
tion in commerce between and among the various States of the United 
States. Respondents’ volume of business in commerce in said pre- 
paration is and has been substantial. 

Par. 4. In the course and conduct of their aforesaid business, 
respondents, subsequent to March 21, 1938, have disseminated and 
are now disseminating, and have caused and are now causing the dis- 
Semination of advertisements concerning their said preparation by the 
United States mails and by various means in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, including, 
but not limited to, advertisements inserted in newspapers and maga- 
zines of general circulation, by means of radio continuities and in 
circulars and leaflets, for the purpose of inducing, and which are and 
were likely to induce, directly or indirectly, the purchase of said 
preparation; and respondents have also disseminated and are now 
causing the dissemination of advertisements concerning their said 
preparation by the aforesaid means for the purpose of inducing, and 
which are and were likely to induce, directly or indirectly, the pur- 
chase of their said preparation in commerce, as aforesaid. 

Par. 5. Through the use of said advertisements, respondents rep- 
resented, directly and by implication, that B-Vimm is a vitamin, liver, 
iron and mineral dietary supplement; that it contains all the essen- 
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tial vitamins and minerals and is a competent and effective treatment 
for all diseases or conditions caused by vitamin or mineral deficien- 
cies; that the daily consumption of the vitamins and minerals con- 
tained in B-Vimm will effectively promote the removal of poisons: 
from the blood by the liver and kidneys; that B-Vimm gives fast re- 
lief, is effective in relieving muscular pain and stiff joints and con- 
stitutes a competent and effective treatment for tired, weak and run- 
down conditions, loss of pep or energy, lack of vitality, irritability, 
nervousness, sleeplessness, lack of appetite, underweight, constipa- 
tion, indigestion, heartburn, high blood pressure, low blood pressure, 
kidney trouble, heart trouble, arthritis, rheumatism, deficiency of red 
blood, nutritional iron or liver anemia, coughs, colds and other dis- 
eases caused by deficiencies of vitamins and minerals. 

Par. 6. The aforsaid statements and representations are mislead- 
ing in material respects, and constitute “false advertisements” as that 
term is defined in the Federal Trade Commission Act. In truth and 
in fact, while B-Vimm, taken as directed, supplies many times the 
adult minimum daily requirements of Vitamin B1 and iron, it sup- 
plies only the minimum daily requirements of B2 and niacinamide. 
It does not supply the minimum daily requirements of calcium or 
phosphorus, nor does it supply iodine, a required mineral, or such 
essential vitamins as A, C, D, B6 and B12, or the anti-anemia factor 
of liver. Said preparation cannot therefore be properly character- 
ized as an adequate vitamin and mineral dietary supplement and is 
of no value in the treatment of any vitamin or mineral deficiency or 
of conditions resulting therefrom other than B1 and iron deficiencies... 

B-Vimm will not give fast relief, and, in the infrequent cases of 
Vitamin B1 and iron deficiencies which occur, if any benefit is to be de- 
rived from taking said preparation, it must be administered over a 
considerable period of time. It has no value in causing any organ to: 
remove, or assisting any organ in removing, poisons from the blood,. 
nor is it of value in relieving muscular pain or stiff joints, in the treat- 
ment of high blood pressure, low blood pressure, heart trouble, kidney 
trouble, arthritis, rheumatism, coughs or colds. The term “liver: 
anemia” has no meaning medically, and respondents’ preparation has: 
no value in the treatment of anemia, except iron deficiency anemia. 

B-Vimm possesses no value in the treatment of tired, weak or run- 
down conditions, loss of pep or energy, lack of vitality, irritability, 
nervousness, sleeplessness, lack of appetite, underweight, constipation, 
indigestion, heartburn, deficiency of red blood or deficiency diseases: 
otherwise, except in those infrequent cases where such symptoms, con- 
ditions or diseases result from Vitamin B1 or iron deficiencies. 

Par. 7. The use by respondents of the foregoing false and mislead- 
ing statements and representations contained in said advertisements: 
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has had and now has the capacity and tendency to mislead and de- 
ceive a substantial portion of the purchasing public into the erroneous 
and mistaken belief that said statements and representations are true, 
and into the purchase of said preparation because of such erroneous 
and mistaken belief. 

Par. 8. The complaint alleges that respondents’ advertising is mis- 
leading in a further material respect. However, since said allegation 
is not covered by the stipulation as to the facts entered into herein and 
no proof was offered in support thereof, said allegation will be 
dismissed. 

CONCLUSION 


The acts and practices of the respondents, as herein found, are all 
to the prejudice and injury of the public, and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondents Thomas D. McBryde, Joe T. 
Pilcher and Perry Elliott, individually and as copartners trading 
under the name of The B-Vimm Company, or under any other name, 
their agents, representatives and employees, directly or through any 
corporate or other device, in connection with the sale or distribution 
of their preparation designated B-Vimm, or any other preparation 
containing substantially similar ingredients or possessing substan- 
tially similar properties, whether sold under the same name or any 
other name, do forthwith cease and desist from: 

1. Disseminating or causing to be disseminated any advertisement 
by means of the United States mails, or by any means in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents, directly or by implication: 

(a) That B-Vimm constitutes an adequate vitamin, liver, or min- 
eral dietary supplement ; 

(b) That respondents preparation contains all the essential vita- 
mins and minerals, or that it has any value in treating any vitamin or 
mineral deficiency or conditions resulting therefrom, other than Vita- 
min B1 or iron deficiencies ; 

(c) That said preparation will give fast relief from any physical 
disorders or symptoms; 

(d) That said preparation has any value in causing any organ to 
remove, or assisting any organ in removing, poisons from the blood; 

(e) That said preparation has any value in relieving muscular pain 
or stiff joints, or in the treatment of high blood pressure, low blood 
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pressure, heart trouble, kidney trouble, arthritis, rheumatism, coughs, 
colds, “liver anemia” or pernicious anemia; 

(f) That said preparation possesses any value in the treatment of 
tired, weak or rundown conditions, loss of pep or energy, lack of vital- 
ity, irritability, nervousness, sleeplessness, lack of appetite, under- 
weight, constipation, indigestion, heartburn, deficiency of red blood, 
or any other symptoms or conditions resulting from vitamin or min- 
eral deficiency, unless such representation be expressly limited to cases 
where such symptoms or conditions are due to Vitamin B1 or iron 
deficiencies ; 

2. Disseminating or causing to be disseminated by any means for 
the purpose of inducing or which is likely to induce, directly or in- 
directly, the purchase of said preparation in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, any advertisement 
which contains any of the representations prohibited in Paragraph 1 
above. 

It is further ordered, 'That with respect to the issues raised by the 
complaint other than those to which this order relates, the complaint 
be, and the same hereby is, dismissed. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, 'That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with the order to cease and desist [as required by 
said declaratory decision and order of July 19, 1953]. 


RUGS OF THE BLIND, INC., ET AL. ie Ld 


Decision 


In THe Marrer oF 
RUGS OF THE BLIND, INC., ET AL. 


DECISION AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6022. Complaint, Aug. 5, 1952—Decision, July 26, 1953 


Where a corporation and its officers, engaged in the purchase from the Pennsyl- 
vania Association for the Blind of rugs woven by the blind, on hand looms, 
representing from 20 percent to 25 percent of their total sales volume, and, 
from a rug mill, of machine-made rugs, the fringes of which were knotted 
or tied by blind persons in their homes or in the workships of said Associ- 
ation; and in selling both types of rugs through door-to-door salesmen, 
whom they supplied with identification cards, order blanks, and advertising 
booklets which disclosed that some of said products were not made entirely 
by the blind, and with kits of samples of both types of rugs which contained 
no disclosure that some were not made by the blind— 

(1) Represented through statements of said solicitors that all the rugs sold by 
them were made by blind persons, when in fact only a minor portion of 
them were so made and it was very doubtful whether aforesaid advice or 
statements in order blanks and advertising booklets came to the attention 
of any substantial number of prospective purchasers; and 

(2) Represented also through use of their corporate name “Rugs of the Blind, 
Ine.” that all of their rugs were thus made, in their entirety, when in fact 
in the case of some, as above noted, only the fringe thereof was knotted by 
blind persons ; 

With tendency and capacity to mislead and deceive a substantial portion of the 
public with respect to said rugs, and thereby induce its purchase thereof, 
whereby substantial trade was unfairly diverted to them from their 
competitors : 

Heid, That such acts and practices were all to the prejudice of the public and 
respondents’ competitors, and constituted unfair methods of competition 
and unfair and deceptive acts and practices in commerce. 


Before Mr. William L. Pack, hearing examiner. 
Mr. J. W. Brookfield, Jr., for the Commission. 
Smith, Ristig & Smith, of Washington, D. C., for respondents. 


DECISION OF THE COMMISSION 


Pursuant to Rule X XII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated July 26, 1953, the initial 
decision in the instant matter of hearing examiner William L. Pack, 
as set out as follows, became on that date the decision of the 
Commission. 
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INITIAL DECISION BY WILLIAM L. PACK, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on August 5, 1952, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair 
methods of competition and unfair and deceptive acts and practices 
in commerce in violation of the provisions of the Act. After the 
filing by respondents of their answer to the complaint, hearings were 
held, at. which testimony and other evidence in support of and in 
opposition to the allegations of the complaint were introduced before 
the above-named hearing examiner, theretofore duly designated by 
the Commission, and such testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter the 
proceeding regularly came on for final consideration by the hearing 
examiner on the complaint, answer, testimony and other evidence, 
proposed findings and conclusions submitted by counsel, and oral 
argument of counsel; and the hearing examiner, having duly con- 
sidered the matter, finds that this proceeding is in the interest of the 
public, and makes the following findings as to the facts, conclusion 
drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent Rugs of the Blind, Inc., is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of Pennsylvania, with its office and principal place of 
business located in the city of Easton, Pennsylvania. Respondent 
Moses J. Miller is president of the corporation. He owns all of its 
capital stock, and formulates all of its policies and directs and con- 
trols all of its activities and practices. 

While respondents Bernard M. Goodman and Frances Testa are 
officers of the corporation, they have no part in the actual operation 
of the business, nor in the formulating of its policies. A motion has 
been filed by these individuals seeking dismissal of the complaint 
as to them, It is concluded that the complaint should be dismissed 
as to these respondents in their individual capacities, but not in their 
capacities as officers of the corporation. The term “respondents,” as 
used hereinafter, will therefore include the respondent corporation, 
respondent Moses J. Miller both in his individual capacity and as an 
officer of the corporation, and respondents Bernard M. Goodman and 
Frances Testa in their capacities as officers of the corporation. 

Par. 2. Respondents are engaged in the sale and distribution of 
rugs, causing their rugs, when sold, to be transported from their place 


RUGS OF THE BLIND, INC., ET AL. 119 
yal by, Findings 


of business in the State of Pennsylvania to purchasers located in 
various other States of the United States. Respondents maintain a 
substantial course of trade in their rugs in commerce between and 
among various States of the United States. 

Par. 3. In the sale and distribution of their rugs, respondents are 
in substantial competition with other corporations and individuals 
engaged in the sale and distribution of rugs in commerce between 
and among various States of the United States. 

Par. 4. The rugs sold by respondents fall into two general cate- 
gories: first, rugs which are made entirely by blind persons, these 
rugs being woven on hand looms operated by such persons. All of 
these rugs are made in the workshops of the Northampton County 
Branch of the Pennsylvania Association for the Blind; second, ma- 
chine-made rugs manufactured by a rug mill in Easton, Pennsylvania. 
The only connection blind persons have with these rugs is that they 
knot or tie the fringes which are affixed to the rugs by the mill. 

Some of this knotting and tying work is done in the workshops 
of the Northampton County Branch of the Pennsylvania Association 
for the Blind. Much of it, however, is done by blind persons in their 
own homes. The rug mill delivers the rugs to the homes of such 
workers, and later picks up the rugs after the fringes have been 
knotted. Respondents do no manufacturing, but purchase all of their 
rugs from the two sources named, the blind-made rugs from the 
Northampton County Branch of the Pennsylvania Association for 
the Blind, and the machine-made rugs from the rug mill. 

The blind-made rugs, designated by respondents as “Colonial” 
rugs, represent from 20 percent to 25 percent of respondents’ total 
sales volume. The remainder of the sales are of the machine-made 
rugs. Respondents’ purchases of the blind-made rugs appear to have 
been of substantial benefit to the Northampton County Branch of the 
Pennsylvania Association for the Blind, and through this organiza- 
tion, to the blind. During the period from September 1949 to No- 
vember 1952, respondents purchased 26,752 rugs from the Branch, 
paying therefor $55,758. These purchases represented approximately 
68 percent of the rug production of the institution. As a result of 
respondents’ purchases, the Branch has been able to supply employ- 
ment to an increased number of blind persons, 37 of such persons be- 
ing now employed as against 14 prior to the time respondents began 
their purchases. Respondents pay for the rugs the same prices as 
those charged other wholesale purchasers, and in reselling the rugs 
respondents maintain the same retail prices as those charged by the 
Branch. 
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Blind persons knotting the fringes on the machine-made rugs are 
compensated at the rate of 10 cents per rug. The average blind 
worker can knot some 4 or 5 rugs per hour. 

Par. 5. Sales of respondents’ rugs are made through door-to-door 
solicitation by salesmen or solicitors. Respondents advertise for 
“District Distributors,” and those persons adjudged by respondents. 
to be suitable are given contracts covering certain specified territories. 
The district distributor then proceeds to organize a crew of salesmen 
who work the designated territory. Frequently the district distribu- 
tor, before he is given a contract, is required to work as a salesman 
himself for a period of time in order to determine whether he is capa- 
ble of producing enough business to warrant his being given a contract. 
When a salesman obtains an order for a rug, he collects from the 
customer a specified amount as a deposit, which he retains as his. 
commission. The orders are turned over to the district distributor,. 
who, at regular intervals, forwards them to respondents. The rugs 
are shipped by respondents to the customers by parcel post C. O. D. 
The district distributor receives a specified amount on each sale made 
in his territory, plus the customary salesman’s commission on any 
orders which he may obtain personally. 

Respondents, through the district distributors, supply each sales- 
man with an identification card, order blanks, an advertising booklet,. 
anda sample kit. The identification card, which is signed by the dis- 
trict distributor, states that the person whose name appears thereon 
“is authorized to accept orders for and collect deposits for products: 
of Rugs of the Blind, Inc. only as specified on its official order blank.” 
The order blank prominently displays the name of the corporate re- 
spondent, “Rugs of the Blind, Inc.” It also carries in fairly heavy 
type the words “Rugs Woven by the Blind on Hand Looms,” and in 
somewhat smaller type the words “Machine-made Rugs Knotted by 
Blind Workers.” The advertising booklet, which is frequently shown. 
to the prospective customer by the salesman, displays rather promi- 
nently the corporate name “Rugs of the Blind, Inc.” On the first 
page are the words “Distributors of Rugs Woven by the Blind on 
Hand Looms, and of Chenille Rugs With Fringes Knotted by Blind - 
Workers.” The booklet also contains, in addition to pictures of the: 
several rugs, pictures of blind workers weaving the Colonial, or blind- 
made, rugs, and knotting fringes on the machine-made rugs. 

(A more recent edition of the booklet gives somewhat more definite 
information regarding the two classes of rugs. The first page of this 
booklet displays prominently the words “Rugs Woven by the Blind on 
Hand Looms—Machine-made Rugs Knotted by Blind Workers.” On 
the third page there appears, under the caption “Colonial Rugs,” the 
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following: “These rugs are hand woven by highly skilled blind per- 
sonnel on hand looms * * *,” and under the caption “Palace, Mayfair, 
Boyd and Roxy Rugs,” the following: “These rugs are machine made 
and the fringes have been knotted by blind persons * * *.” Under 
the pictures of the various rugs there appears, in rather small type, a 
statement as to the origin of the rug. Under the picture of the Co- 
lonial rug, the statement is, “This rug is hand woven entirely by the 
blind and carries a label of such identification,” while under the pic- 
tures of the other rugs the statement is, “This rug is machine made 
and the fringes have been knotted by blind workers.”) 

The sample kit contains samples of the various rugs, both blind- 
made and machine-made, and a “Guarantee and Identification Cer- 
tificate” reading in part as follows: “We certify that the Colonial 
Rugs are Handwoven on Handlooms by blind weavers * * *” and 
“We Further Certify that the Boyd, Mayfair, Palace, and Roxy rugs 
are made by sighted workers, and the fringes tied by blind work- 
ers * Ok * 9) 

Par. 6. The first issue raised by the complaint is whether solicitors 
selling respondents’ rugs have represented to prospective purchasers 
that all of such rugs are made by blind persons. Some ten members 
of the public, practically all of them housewives, testified on this 
issue. While the testimony of the witnesses varies in detail, and 
while the rugs purchased by some of them were of the type which had 
in fact been made entirely by blind persons, the testimony establishes 
that in a substantial number of instances representations have been 
made by solicitors to the effect that all of respondents’ rugs are made 
by the blind. These representations were, of course, unwarranted and 
misleading, as only a minor portion of the rugs are so made. 

Par. 7. The complaint also attacks the corporate name “Rugs of 
the Blind, Inc.,” charging that the name is itself false and misleading. 
It seems clear that the name does constitute a representation that 
respondents’ rugs are made by the blind. The representation is true 
with respect to the Colonial rugs, which are blind-made in their 
entirety, and if all of respondents’ rugs were of that type the use of 
the corporate name would be unobjectionable. The name, however, is 
untrue and misleading as to all of the other rugs, because the only work 
the blind do on these rugs is to knot the fringes. The corporate name 
being thus partly true and partly false, the question of the appropriate 
remedy is a difficult one. Trade and corporate names are valuable 
tbusiness assets, and should not be prohibited absolutely if less drastic 
measures will suffice (Jacobs Siegel Company v. F. T. C., 327 U.S. 
608). 
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It is very doubtful that the statements appearing on respondents’ 
order blank and in the advertising booklet indicating that some of 
the rugs are not made by the blind come to the attention of any sub- 
stantial number of prospective purchasers. The most important and 
significant part of the salesman’s equipment, the sample kit, is, from 
a practical viewpoint, virtually barren of any such information. True, 
the kit does contain a certificate to the effect that certain of the rugs 
are made by sighted persons, but, as in the case of the sales material 
referred to above, it is very doubtful that the certificate comes to the 
attention of the public. The samples of the rugs themselves, which 
are the important part of the sample kit, contain no disclosures what- 
ever. The only information shown on the samples is simply the 
name of the rug, as “Colonial,” “Mayfair,” etc., together with the 
color. It is from the samples that the housewife buys, and the dan- 
ger of confusion and deception could, for all practical purposes, be 
virtually eliminated if there appeared on each sample a clear and 
conspicuous statement as to the origin of the rug, as, for example, 
“Machine-made Rug—Fringes Knotted by Blind Workers.” 

It is concluded that in the circumstances here existing, an absolute 
prohibition against the use of the corporate name is unnecessary and 
would not be warranted; that reasonably adequate protection of the 
public and of respondents’ competitors can be accomplished by the 
less drastic means outlined above. 

Par. 8. It is urged by respondents that the solicitors selling their 
rugs are not their agents or employees, and that respondents are there- 
fore not responsible for any misrepresentations made by the solicitors 
to the public. In support of this contention, respondents point out 
that under the terms of the written contract entered into by them with 
the district distributors, such persons are “independent contractors,” 
and that the district distributors employ their own solicitors; that 
respondents exercise no supervision or control over the solicitors 
with respect to hours of work or other details of their employment; 
and that no deductions are made by respondents from the commis- 
sions of solicitors or district distributors for income tax purposes or 
for unemployment compensation. 

This contention is rejected as untenable. Respondents cannot be 
permitted to supply to solicitors all of the means used by them in 
making sales, including the use of respondents’ corporate name, and 
to reap the benefit of the solicitors’ efforts, and at the same time, 
escape all responsibility for the solicitors’ misrepresentations. 

Par. 9. There is a preference on the part of a substantial portion 
of the public for purchasing products made by blind persons as dis- 
tinguished from products not so made. 
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Par. 10. While the complaint referred to toilet lid covers as well 
as rugs, there is an almost complete absence of evidence with respect 
to such products. Apparently these products constitute no more than 
a negligible part of respondents’ business. Certainly there is no sub- 
stantial evidence in the record as to misrepresentations by solicitors 
with respect to such products, and the corporate name “Rugs of the 
Blind, Inc.” would have no significance in connection with such 
products. 

Par. 11. The acts and practices of respondents, as described 
above, have the tendency and capacity to mislead and deceive a sub- 
stantial portion of the public with respect to respondents’ rugs, and 
the tendency and capacity to cause such portion of the public to pur- 
chase respondents’ rugs as a result of the erroneous and mistaken 
belief so engendered. In consequence, substantial trade has been un- 
fairly diverted to respondents from their competitors. 


CONCLUSION 


The acts and practices of the respondents, as hereinabove set forth, 
are all to the prejudice of the public and of respondents’ competitors, 
and constitute unfair methods of competition and unfair and decep- 
tive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


ORDER 


It is ordered, That respondent Rugs of the Blind, Inc., a corpora- 
tion, and its officers, and respondent Moses J. Miller, individually 
and as officer of said corporation, and respondents Bernard M. Good- 
man and Frances Testa, as officers of said corporation, and respond- 
ents’ agents, representatives and employees, directly or through any 
corporate or other device, in connection with the offering for sale, 
sale and distribution of rugs in commerce, as “commerce” is defined in | 
the Federal Trade Commission Act, do forthwith cease and desist 
from: 

1. Representing as having been made by blind persons any rug 
which has not in fact been so made. 

2. Using the corporate name “Rugs of the Blind, Inc.,” or any other 
corporate or trade name containing the word “Blind,” in connection 
with any rug not made by blind persons: Provided, however, That 
in the case of a rug which, although not made by blind persons, has 
fringes which were knotted by such persons, such corporate or trade 
name may be used if there appears on the sample of such rug dis- 
played to the public a clear and conspicuous statement as to the 
origin of such rug, as, for example, “Machine-made Rug—Fringes 
Knotted by Blind Workers.” 
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It is further ordered, That the complaint be, and it hereby is, dis- 
missed as to respondents Bernard M. Goodman and Frances Testa in 
their individual capacities. 


ORDER TO FILE REPORT OF COMPLIANCE 


It 7s ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of July 26, 1953]. 
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In THE Matrer oF 
SAFEWAY STORES, INC. 
Docket 5990. Complaint, May 14, 1952—Dismissal order, July 27, 1953 


Charge: Knowingly receiving lower prices from sellers of grocery products 
of like grade and quality than said sellers charged respondent’s competitors, 
in violation of subsection (f) of Section 2 of the Clayton Act, as amended by 
the Robinson-Patman Act. 


Before Mr. Abner EL’. Lipscomb, hearing examiner. 

Mr. Edward S. Ragsdale, Mr. Peter J. Dias, and Mr. Richard E. 
E'ly for the Commission. 

Watson, I’'ss, Whittaker, Marshall & Enggas, of Kansas City, Mo., 
and Orrick, Dahlquist, Harrington & Sutcliffe, of San Franciso, Calif., 
for respondent. 


ORDER DISMISSING COMPLAINT WITHOUT PREJUDICE 


This matter having come on to be heard by the Commission upon 
the hearing examiner’s certification to the Commission, on May 19, 
1953, of respondent’s motion to dismiss, memorandum in support 
thereof, answer thereto by counsel supporting the complaint, and the 
entire record in this proceeding, for such action thereon as the Com- 
mission may deem appropriate, and supplemental answer to respond- 
ent’s motion to dismiss filed by counsel supporting the complaint and 
suplemental memorandum filed by respondent; and 

It appearing that subsequent to the hearing examiner’s certifica- 
tion of this matter to the Commission, the Supreme Court rendered 
its decision in the case of Automatic Canteen Company of America 
v. Federal Trade Commission, C. C. H. Trade Reg., Rep., Par 67,503 
(June 8, 1953) [346 U.S. 61; 49 F. T. C. 1763], in which it held in 
substance that proof of a violation of subsection (f) of Section 2 
of the Clayton Act must include proof that the buyer had knowledge 
that the lower prices he received or induced were not within one of 
the seller’s defenses, such as cost justification, and it further appearing 
that counsel supporting the complaint are of the opinion that the 
evidence presently available is insufficient to prove the degree of 
knowledge on the part of the respondent in this case which is re- 
quired by the said Supreme Court decision ; and 

The Commission having duly considered all the pertinent factors 
and being of the opinion that, under the circumstances, no useful 
purpose would be served by continuing this proceeding, but that dis- 
missal of the complaint should be without prejudice, such disposition 
of this proceeding making it unnecessary to rule upon respondent’s 
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pending petition for rehearing on the decision of the Commission 
sustaining an appeal from a ruling of the hearing examiner granting 
in part and denying in part respondent’s motion for a bill of particu- 
lars or more definite statement : 

It is ordered, That the complaint in this matter be, and it hereby 
is, dismissed without prejudice to the right of the Commission to in- 
stitute further proceedings should the facts warrant such action. 

Commissioner Howrey not participating. 
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In THE Matrer or 
CONNOLLY SHOE COMPANY 


DECISION AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6084. Complaint, Feb. 19, 1953—Decision, July 28, 1953 


Where a corporate manufacturer of stock shoes for men designated as “Connolly 
Corrective Arch Shoes,’ and “Connolly Shoes-Amplifit Last,” by means of 
labels on its shoes, newspaper mats, advertisements in magazine and cata- 
logs of general circulation, and in leaflets and folders— 

«1) Represented falsely, directly and by implication, through use of the words 
“orthopedic,” “orthopedic features,’ “orthopedic heel,’ and “corrective 
arch,” that its shoes were constructed in such a manner that their use would 
prevent and cure diseases and abnormalities of the feet, keep feet healthy, 
‘and were specially designed to prevent and correct deformities, diseases, 
and disorders of the feet; 

(2) Represented falsely that the wearing of its ‘Connolly Corrective Arch 
Shoes” would restore foot health, keep ankles straight, correct and prevent 
aches and pains that shoot up the back of the leg and give instant relief, 
and keep healthy feet in good condition; that the metatarsal pad could be 
changed to meet individual requirements and insured comfort and helpful- 
ness; 

(3) Represented falsely that the steel shank in the shoes gave full and proper 
support to the arch, complete flexibility of the muscles, and freedom of action 
for the bones of the feet ; 

(4) Represented falsely that the shoes promoted foot ease and corrected abnor- 
mal conditions of the feet; and that certain features in the shoes took away 
the strains and jars of walking and helped to prevent the agony of tired, 
aching feet ; and 

(5) Represented falsely that its “Connolly Shoes—Amplifit Last” were especially 
conducive to comfort, gave balanced support, and helped to prevent prona- 
tion ; 

‘When in fact respondent’s said shoes were merely stock shoes; while they con- 
tained some features not found in some other stock shoes, the effect of such 
features upon the feet in the prevention or correction of foot ailments or in 
aiding the natural development of the feet was of no consequence; and the 
characteristics of the “Connolly Shoes—Amplifit Last,” instead of “balanced 
support,” would tend to cause unbalanced support in the case of many 
wearers: 

Held, That such acts and practices were all to the prejudice of the public, and 
constituted unfair and deceptive acts and practices in commerce. 


Before Mr. Everett F. Haycraft, hearing examiner. 
Mr. B. G. Wilson for the Commission. 
Merchant & Merchant, of Minneapolis, Minn., for respondent. 
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Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated July 28, 1953, the initial 
decision in the instant matter of hearing examiner Everett F. Hay- 
craft, as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY EVERETT F. HAYCRAFT, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on February 19, 1953, issued and 
subsequently served its complaint in this proceeding upon the respon- 
dent, Connolly Shoe Company, a corporation, charging it with the 
use of unfair and deceptive acts and practices in commerce in viola- 
tion of the provisions of said Act. On March 28, 1953, respondent 
filed its answer in which answer it admitted all the material allegations 
of fact set forth in said complaint and reserved the right to submit 
proposed findings and conclusions of fact or of law under Rule X XI, 
and the right to appeal under Rule XXIII. Thereafter, the pro- 
ceeding regularly came on for final consideration by the above-named 
hearing examiner, theretofore duly designated by the Commission, 
upon said complaint and answer thereto, proposed findings and con- 
clusions submitted by counsel in support of the complaint, no pro- 
posed findings having been filed by respondent although it was given 
an opportunity to do so. Said hearing examiner having duly con- 
sidered the record herein finds that this proceeding is in the interest 
of the public and makes the following findings as to the facts, conclu- 
sion drawn therefrom and order : 


FINDINGS As TO THE FACTS 


Paracrarn 1, Respondent, Connolly Shoe Company, is a corpora- 
tion organized and existing under and by virtue of the laws of the State 
of Minnesota with its office and principal place of business located 
at Stillwater, Minnesota. 

Par. 2. Respondent is now and has been for more than two years 
last past engaged in the manufacture, sale, and distribution in com- 
merce of shoes for men, designated as “Connolly Corrective Arch 
Shoes,” and “Connolly Shoes-Amplifit Last.” They are sold by retail 
stores to any and all persons who desire them for their use. 

Par. 8. The respondent causes and has caused its said shoes when 
sold to be transported from its place of business in the State of Minne- 
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sota to purchasers thereof located in various other States of the United 
States and in the District of Columbia. The respondent maintains and 
at all times mentioned herein has maintained a course of trade in its 
said shoes in commerce between and among the various States of the 
United States and in the District of Columbia. Respondent’s volume 
of business in the sale of its said shoes in commerce is and has been 
substantial. 

Par. 4. In the course and conduct of its said business and for the 
purpose of inducing the purchase of its said shoes, respondent has 
made various statements and representations concerning the nature 
and usefulness of its said shoes by means of labels on its shoes, news- 
paper mats, advertisements inserted in magazines and catalogs of gen- 
eral circulation, and in leaflets and folders. Among and typical of 
said statements and representations are the following: 

Scientific orthopedic features 

Orthopedic heel 

Get back the foot health of youth with . . . Connolly’s corrective arch shoes 

Corrective arch . . . keep ankles straight 

No more sore and tired feet. No more aches and pains that shoot up the back 
of the leg. Here are shoes and oxfords that give you instant relief. They are 
the best insurance, too, for keeping healthy feet in good condition . . . Connolly 
corrective arch shoes. 

The position of this movable metatarsal pad can be changed to meet any and all 
individual requirements. 

The scientific metatarsal pad .. . insures individual comfort and helpfulness. 

. Steel shank gives full support to the arch, yet permits complete flexibility 
of the muscles and freedom of action for the bones of the feet. 

Fitted to the foot—The corrective arch shoe is designed to promote foot ease 
and to correct abnormal conditions of the arches. Its specifications are scien- 
tifically correct. Its distinctive features take away the strains and jars of walk- 
ing and help to avoid the agony of tired, aching feet. 

These Amplifit styles are made with special orthopedic comfort—giving fea- 
tures, .. . gives balanced support and helps prevent pronation. 

99 66 


Par. 5. Through the use of the words “orthopedic,” “orthopedic 
features,” “orthopedic heel,” and “corrective arch” to describe its shoes 
as set forth above, respondent has represented directly and by impli- 
cation that its said shoes are constructed in such a manner that their 
use will prevent and cure diseases and abnormalities of the feet, will 
keep the feet healthy, and are specially designed to, and will prevent 
and correct deformities, diseases, and disorders of the feet. 

Par. 6. The said representations are untrue. In truth and in fact 
the respondent’s said shoes are merely stock shoes and are not ortho- 
pedic shoes or corrective shoes and are not so constructed as to prevent 
and they will not prevent or correct deformities, diseases, or disorders 
of the feet, and they will not keep the feet healthy. 


403443—57——10 
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Par. 7. Through the use of the statements and claims hereinabove 
set forth, and others similar thereto not specifically set out herein, the 
respondent has represented directly and by implication with respect 
to its “Connolly corrective arch shoes” that the wearing of said shoes 
will restore foot health, will keep the ankles straight, will correct or 
prevent sore and tired feet, will prevent aches and pains that shoot 
up the back of the leg and give instant relief; that the wearing of said 
shoes will keep healthy feet in good condition; that the metatarsal 
pad can be changed to meet individual requirements and insures com- 
fort and helpfulness; that the steel shank in the shoes gives full or 
proper support to the arch, complete flexibility of the muscles and 
freedom of action for the bones of the feet; that said shoes promote 
foot ease and correct abnormal conditions of the feet; that certain 
features in said shoes take away the strains and jars of walking and 
help to avoid the agony of tired, aching feet. 

The respondent has represented with reference to its “Connolly 
shoes—Amplifit Last” they are especially conducive to comfort, give 
balanced support, and help to prevent pronation. 

Par. 8. The aforesaid statements and representations are false, mis- 
leading, and deceptive. In truth and in fact respondent’s shoes are 
merely stock shoes made by quantity production methods and, while 
they contain some features not found in some other stock shoes, the 
effect of these features upon the feet in the prevention or correction of 
foot ailments or in the aiding of the natural development of the feet 
is of no significance. 

The wearing of “Connolly corrective arch shoes” will not restore 
foot health nor keep the feet healthy, will not keep the ankles straight, 
will not correct or prevent sore and tired feet, and will not prevent nor 
give relief, instant or otherwise, to aches and pains that shoot up the 
back of the leg. A stock shoe will not relieve the above named condi- 
tions. The wearing of said shoe will not insure healthy feet nor keep 
them in good condition. The metatarsal pad in the said shoes cannot 
be changed sufficiently to meet any and all individual requirements or 
insure comfort and helpfulness, as said pad is not designed or con- 
structed for any particular foot. The said steel shank in respond-— 
ent’s shoe will not correct or prevent defects, deformities, or abnor- 
malities of the feet or the arches, nor will it properly support the 
arch. It will not permit complete flexibility of the muscles and free- 
dom of action for the bones of the feet. The wearing of said shoes 
does not promote foot ease or correct abnormal conditions of the feet. 
There are no features in said shoes which in general will take away 
the strains and jars of walking, nor can said shoes be depended upon 
to avoid the agony of tired, aching feet. 
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There is nothing in the construction of respondent’s “Connolly 
shoes—Amplifit Last” which is conducive to comfort, balanced sup- 
port, or which will help prevent pronation. In fact, its characteris- 
tics will tend to cause unbalanced support in the case of many wearers. 

Par. 9. The use by the respondent of the foregoing false, deceptive 
and misleading statements and representations with respect to its 
shoes had had and now has the tendency and capacity to and does mis- 
lead and deceive a substantial portion of the purchasing public into 
the erroneous and mistaken belief that such statements and representa- 
tions are true and to induce them, because of such erroneous and mis- 
taken belief, to purchase substantial quantities of respondent’s 
product. 

CONCLUSION 


The aforesaid acts and practices of respondent as hereinabove set 
out are all to the prejudice of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondent, Connolly Shoe Company, a 
corporation, and its officers, representatives, agents and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale or distribution of respondent’s shoes desig- 
nated “Connolly Corrective Arch Shoes” and “Connolly Shoes—Am- 
plifit Last,” or any other shoes of similar construction or performing 
similar functions irrespective of the designation applied thereto, in 
commerce as “commerce” is defined in the Federal Trade Commis- 
sion Act, do forthwith cease and desist: 

(1) From using the words “Orthopedic,” “Orthopedic Features,” 
“Orthopedic Heel,” or “Corrective Arch,” or any other word or words 
importing a like or similar meaning, alone or in combination with any 
other word or words to describe or designate said shoes; or using any 
other word or words in any manner to represent, directly or by im- 
plication, that the use of respondent’s shoes will prevent or correct 
deformities, diseases, or disorders of the feet, or will keep the feet 
healthy ; 

(2) From representing, directly or by implication, with respect to 
“Connolly Corrective Arch Shoes”— 

(a) that the wearing of said shoes will restore foot health or keep 
the feet healthy, or will keep the ankles straight, will correct or pre- 
vent sore and tired feet, or will prevent or give relief to aches and 
pains that shoot up the back of the leg; 
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(b) that the wearing of said shoes will keep healthy feet in good 
condition ; 

(c) that the metatarsal pad in said shoes can be changed to in- 
dividual requirements and insure comfort and helpfulness; 

(d) that the steel shank in said shoes will fully or properly support 
the arch, or permit complete flexibility of the muscles and freedom of 
action for the bones of the feet; 

(e) that the wearing of said shoes will promote foot ease or cor- 
rect abnormal conditions of the feet ; 

(f) that the wearing of said shoes will take away the strains and 
jars of walking or the agony of tired, aching feet ; 

(g) that the use of respondent’s shoes designated “Connolly Shoes— 
Amplifit Last” is conducive to comfort or will give balanced support,. 
or will help prevent pronation. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondent herein shall within sixty (60) 
days after service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
it has complied with the order to cease and desist [as required by said 
declaratory decision and order of July 28, 1953]. 
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In toe Marter oF 
AMERICAN BILTRITE RUBBER COMPANY, INC. 


‘CONSENT SETTLEMENT IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2 (a) 
OF THE CLAYTON ACT, AS AMENDED 


Docket 6042. Complaint, Sept. 8, 1952—Decision July 29, 19538 


Where a corporation engaged in the manufacture of rubber and other products, 
including a line of rubber and composition heels and soles and other supplies 
and materials used in the shoe repair industry, and in the competitive inter- 
state sale and distribution of said shoe products nationally to shoe manu- 
facturers and to wholesalers of shoe repair materials, or, as generally 
known, shoe finders, by whom said products were resold to shoe repair men, 
retail shoe stores, and retailers of shoe repair and mantenance material; 

In selling its said shoe products pursuant to its cumulative volume discount plan 
whereby it granted discounts, rebates, or allowances from its net selling 
prices (i. e., list prices less regular trade discount of 25 percent), beginning 
with 1 percent for a customer whose cumulative purchases during a year 
ranged from $3,000 to $5,000, 2 percent for such purchases in excess of $5,000, 
21% percent for those in excess of $7,500, and thereafter ranging in five suc- 
cessive steps from 3 percent to 5 percent for purchases ranging from $10,000 
to those exceeding $35,000; and thereby in effect directly or indirectly re- 
duced prices charged favored customers to a subtantially lower amount than 
those charged other customers— 

Discriminated in price between different purchasers of its said shoe products of 
like grade and quality by selling the same to some of its shoe finder customers 
at higher prices than to other of its said customers, including among those 
thus favored, many who were engaged, in the various trading areas, in the 
resale of said products in competition with other shoe finders who purchased 
such products from it, and who were not thus favored : 

Held, That such acts and practices, under the circumstances set forth, were in 
violation of the provisions of subsection (a) of Sec. 2 of the Clayton Act, as 
amended by the Robinson-Patman Act. 


Before Mr. James A. Purcell, hearing examiner. 

Mr. James I. Rooney and Mr. James S. Kelaher for the Commission. 

Schneider, Bronstein & Shapiro, of Boston, Mass., Sawyer & 
Marion, of Washington, D. C., and Mr. Herbert A. Lisle, of New 
York City, for respondent. 


CONSENT SETTLEMENT + 


Pursuant to the provisions of an Act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monop- 


1The Commission’s “Notice” announcing and promulgating the consent settlement as 
published herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on July 29, 1953, and ordered entered 
of record as the Commission’s findings as to the facts, conclusion, and order in disposition 
of this proceeding. 

The time for filing report of compliance pursuant to the aforesaid order runs from the 
date of service hereof. 

Commissioner Howrey not participating and Commissioner Mason dissenting. 
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olies, and for other purposes,” approved October 15, 1914 (Clayton 
Act), as amended by an Act of Congress approved June 19, 1936 
(Robinson-Patman Act), the Federal Trade Commission, on the 8th 
day of September, 1952, issued and subsequently served its complaint 
on the respondent named in the caption herein, charging it with viola- 
tion of subsection (a) of Section 2 of the Clayton Act, as amended. 

The respondent, desiring that this proceeding be disposed of by the 
consent settlement procedure provided in Rule V of the Commission’s 
Rules of Practice, solely for the purposes of this proceeding, any re- 
view thereof, and the enforcement of the order consented to, and condi- 
tioned upon the Commission’s acceptance of the consent settlement 
hereinafter set forth, and in lieu of answer to said complaint hereto- 
fore filed and which, upon acceptance by the Commission of this settle- 
ment, is to be withdrawn from the record, hereby : 

1. Admits all the jurisdictional allegations set forth in the 
complaint. 

2. Consents that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 
and desist. It is understood that the respondent, in consenting to the 
Commission’s entry of said findings as to the facts, conclusion, and 
order to cease and desist, specifically refrains from admitting or deny- 
ing that it has engaged in any of the acts or practices stated therein 
to be in violation of law or that such acts and practices, if engaged in, 
would be in violation of law. 

3. Agrees that this consent settlement may be set aside in whole or 
in part under the conditions and in the manner provided in paragraph 
(f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 
the conclusion based thereon, and the order to cease and desist, all 
of which respondent consents may be entered in final disposition of this 
proceeding, are as follows: 


COMMISSION’S FINDINGS AS TO THE FACTS 


ParacrarnH 1. Respondent American Biltrite Rubber Company, 
Inc., is a Massachusetts corporation with its office and principal place 
of business located at 22 Willow Street, Chelsea, Massachusetts. — 
Prior to August 21, 1951, said respondent operated under the name 
Panther-Panco Rubber Company, Inc. : 

Par. 2. Respondent is now and has been for many years last past 
engaged in the manufacture, sale and distribution of rubber and other 
products, including a line of rubber and composition heels and soles 
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and other supplies and materials used in the shoe repair industry, 
and hereinafter referred to as shoe products. 

Said respondent sells said shoe products nationally to shoe manu- 
facturers and to wholesalers of shoe repair materials, known generally 
as shoe finders. Said shoe finders resell respondent’s shoe products 
to shoe repairmen, retail shoe stores, and to retailers of shoe repair 
and maintenance materials. 

Par. 8. Respondent causes said shoe products, when sold, to be trans- 
ported from the places of manufacture at Chelsea and Stoughton, 
Massachusetts, to purchasers thereof located in various other States 
of the United States and in the District of Columbia. There is and 
has been at all times herein mentioned a continuous current of trade 
and commerce in said products across State lines between respondent’s 
factories and the purchasers thereof. Said products are sold and 
distributed for use, consumption and resale within the various States 
of the United States and the District of Columbia. 

Par. 4. In the course and conduct of its business as aforesaid, re- 
spondent is now and during the times herein mentioned has been in 
substantial competition with other corporations and firms engaged in 
the business of selling shoe products in commerce between and among 
the various States of the United States and in the District of 
Columbia. 

Par. 5. Respondent, in the course and conduct of its business, 
as herein set forth, has been since July 1, 1949, and now is, discrimi- 
nating in price between different purchasers of its shoe products 
of like grade and quality by selling said products to some of its shoe 
finder customers at higher prices than to other of its shoe finder 
customers. 

Par. 6. The discriminations in price referred to in paragraph 5 
hereof have been and now are effected pursuant to respondent’s cumu- 
lative volume discount plan whereby discounts, rebates or allowances 
are granted from the net selling prices (list prices less regular trade 
discount of 25 percent) based upon the customer’s cumulative total 
of purchases of shoe products during one year. Said cumulative 
volume discount plan has the net effect, either directly or indirectly, of 
reducing prices charged favored customers to a substantially lower 
amount than those charged other customers for products of like 
grade and quality. 

Effective July 1, 1949, and continuing to the present time, respond- 
ent, pursuant to its cumulative volume discount plan, has granted dis- 
counts, rebates or allowances based upon the customer’s cumulative 
total of purchases of shoe products during one year in accordance 
with the following. schedule: 
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Cumulative annual purchases: Percent 

Less than $3,000__.__------_------------------+------------------=- None 
In excess of $3,000__.___—-_____-_-- =a a ee 1 
In excess of $5,000__-----__--------------------------------------- 2 

Tni/excess! of $7,500 2.2L Lose ese ee a See Se REE SSE 2% 
In excess of $10,000_--------------+--=+---++--=--------=-----=--=-= 3 

Tnvexecess: of, $5,000 25 ec sc 3% 
TM @XCESS. OF $20,000 x acc nc a 4 

Dn EXCeNS) OL S20, OOS = 5 = Se See ee eee Suche wie a 4% 
In Excessrof $35,000 0 ee Ee ee ee 5 


Many of the favored customers receiving the benefits of the afore- 
said discriminations in price are competitively engaged in the resale 
of said products with other shoe finders who purchase shoe products 
from respondent and who are not so favored, within the various trad- 
ing areas in which said favored customers are engaged in business. 

Par. 7. The effect of such discriminations in price, as stated herein, 
may be substantially to lessen competition or tend to create a monopoly 
in the lines of commerce in which respondent and its customers are 
respectively engaged; or to injure, destroy or prevent competition with 
respondent or with customers thereof who receive the benefits of such 
discriminations. 

COMMISSION’S CONCLUSION 


The foregoing acts and practices of said respondent as set forth 
herein are in violation of the provisions of subsection (a) of Section 
2 of the Clayton Act as amended by the Robinson-Patman Act, ap- 
proved June 19, 1936 (U.S. C., Title 15, Sec. 13). 


ORDER TO CEASE AND DESIST 


It is ordered, That respondent American Biltrite Company, Inc., a 
‘corporation, its officers, agents, representatives and employees, di- 
rectly or through any corporate or other device, in or in connection 
with the offering for sale, sale or distribution of rubber and composi- 
tion heels and soles and other supplies and materials used in the shoe 
repair industry in commerce, as “commerce” is defined in the aforesaid 
Clayton Act, do forthwith cease and desist from discriminating in 


price, directly or indirectly, between different purchasers of said 
products: 


(1) By selling such products of like grade and quality to any pur- 
chaser at prices lower than those granted other purchasers who in 
fact compete with the favored purchaser in the resale or distribution 
of such products; 

(2) By selling, in competition with others, such products of like 
grade and quality to any purchaser at prices lower than to any other 
purchasers: Provided, however, that the foregoing shall not be con- 
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strued to preclude respondent from defending absolutely any alleged 
violation of this provision of the Order by showing that none of the 
products sold at lower prices were resold by the purchaser at the 
same level of distribution as were the products sold by respondent at 
higher prices. 


For the purpose of comparison, the term “price” as used in this order 
takes into account discounts, rebates or allowances, volume or other- 
wise, and other terms and conditions of sale. 

It is further ordered, That respondent shall, within sixty (60) days 
after the service upon it of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
it has complied with this order. 

American Briurrrre Russer Company, Inc., 
By (Sgd) LEnxtor L. Brrnsrern, 
(Title) Asst. Secy. 
(Sgd) Cuarence K. Marton, 
Counsel for Respondent. 
Date: March 9, 1953. 


The foregoing. consent settlement is hereby accepted by the Fed- 
eral Trade Commission and ordered entered of record this 29th day 
of July 1953. 

Commissioner Howrey not participating and Commissioner Mason 
dissenting. 
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In THE MATTER OF 
THE B. F. GOODRICH COMPANY 


CONSENT SETTLEMENT IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2 (a) 
OF THE CLAYTON ACT, AS AMENDED 


Docket 6043. Complaint, Sept. 9, 1952—Decision, July 29, 1953 


Where a corporation engaged in the manufacture of numerous rubber products, 
including a line of rubber and composition heels and soles and other supplies 
and materials used in the shoe repair industry, and in the competitive inter- 
state sale and distribution of said shoe products nationally to shoe manu- 
facturers and to wholesalers of shoe repair materials, or, as generally 
known, shoe finders, by whom said products were resold to shoe repair men, 
retail shoe stores, and retailers of shoe repair and maintenance material; 

In selling its said shoe products pursuant to its cumulative volume discount plan 
whereby it granted discounts, rebates, or allowances from its net selling 
prices (i. e., list prices less regular trade discount of 25 percent), beginning 
with 5 percent for a customer whose monthly cumulative purchases ranged 
from $500 to $999, 6 percent for such purchases ranging from $1,000 to $1,999 
and ranging thereafter in four successive steps from 7 percent to 10 percent 
for monthly purchases ranging from $2,000 to those exceeding $5,000 and 
over; and thereby in effect directly or indirectly reduced prices charged 
favored customers to a substantially lower amount than those charged other 
customers— 

Discriminated in price between different purchasers of its said shoe products 
of like grade and quality by selling the same to some of its shoe finder cus- 
tomers at higher prices than to other of its said customers, including among 
those thus favored many who were engaged, in their various trade areas, in 
the resale of said products in competition with other shoe finders who pur- 
chased such products from it, and who were not thus favored: 

Held, That such acts and practices, under the circumstances set forth, were in 
violation of the provisions of subsection (a) of Sec. 2 of the Clayton Act, 
as amended by the Robinson-Patman Act. 


Before Mr, Abner E. Lipscomb, hearing examiner. 
Mr. James I. Rooney and Mr. James S. Kelaher for the Commis- 
sion. 
Kirkland, Fleming, Green, Martin & Ellis, of Washington, D. C., 
for respondent. 
CONSENT SETTLEMENT * 


Pursuant to the provisions of an Act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and mono- 


1The Commission’s ‘Notice’ announcing and promulgating the consent settlement as 
published herewith, follows: 

The consent settlement tendered by the parties in this proceeding a copy of which’ is 
served herewith, was accepted by the Commission on July 29, 1958, and ordered entered 
of record as the Commission’s findings as to the facts, conclusion, and order in disposition 
of this proceeding. 


The time for filing report of compliance pursuant to the aforesaid order runs from the 
date of service hereof. 


Commissioner Howrey not participating and Commissioner Mason dissenting. 


THE B. F. GOODRICH CO. 139 


138 Findings 


polies, and for other purposes,” approved October 15, 1914 (Clayton 
Act), as amended by an Act of Congress approved June 19, 1936 (Rob- 
inson-Patman Act), the Federal Trade Commission, on the 9th day 
of September 1952, issued and subsequently served its complaint 
on the respondent named in the caption herein, charging it with 
violation of subsection (a) of Section 2 of the Clayton Act, as 
amended. 

The respondent, desiring that this proceeding be disposed of by 
the consent settlement procedure provided in Rule V of the Commis- 
sions’s Rules of Practice, solely for the purpose of this proceeding, 
any review thereof, and the enforcement of the order consented to, and 
conditioned upon the Commission’s acceptance of the consent settle- 
ment hereinafter set forth, and in lieu of answer to said complaint 
heretofore filed and which, upon acceptance by the Commission of 
this settlement, is to be withdrawn from the record, hereby: 

1. Admits all the jurisdictional allegations set forth in the 
complaint. 

2. Consents that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 

‘and desist. It is understood that the respondent, in consenting to the 
Commission’s entry of said findings as to the facts, conclusion, and 
order to cease and desist, specifically refrains from admitting or deny- 
ing that it has engaged in any of the acts or practices stated therein to 
be in violation of law or that such acts and practices, if engaged in, 
would be in violation of law. 

3. Agrees that this consent settlement may be set aside in whole or 
in part under the conditions and in the manner provided in paragraph 
(f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 
the conclusion based thereon, and the order to cease and desist, all of 
which respondent consents may be entered in final disposition of this 
proceeding, are as follows: 


COMMISSION’S FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent The B. F. Goodrich Company is a New 
York corporation with its principal office and place of business lo- 
cated at 230 Park Avenue, New York, N. Y. 

Par. 2. Respondent is now and has been for many years last past 
engaged in the manufacture, sale and distribution of numerous rubber 
products, including a line of rubber and composition heels and soles 
and other supplies and materials used in the shoe repair industry, and 
hereinafter referred to as shoe products. 
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Said respondent sells said shoe products nationally to shoe manu- 
facturers and to wholesalers of shoe repair materials, known generally 
as shoe finders. Said shoe finders resell respondent’s shoe products. 
to shoe repairmen, retail shoe stores, and to retailers of shoe repair and 
maintenance materials. 

Par. 3. Respondent causes said shoe products, when sold, to be 
transported from the place of manufacture at Clarksville, Tennessee, 
to purchasers thereof located in various other States of the United 
States and in the District of Columbia. There is and has been at all 
times herein mentioned a continuous current of trade and commerce in 
said products across State lines between respondent’s factory and the 
purchasers thereof. Said products are sold and distributed for use, 
consumption, and resale within the various States of the United States: 
and the District of Columbia. 

Par. 4. In the course and conduct of its business as aforesaid, re- 
spondent is now and during the times herein mentioned has been in 
substantial competition with other corporations and firms engaged in 
the business of manufacturing shoe products in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 5. Respondent, in the course and conduct of its business, as 
hereinbefore set forth, has been for more than three years last past,. 
and now is, discriminating in price between different purchasers of its 
shoe products of like grade and quality by selling said products to: 
some of its shoe finder customers at lower prices than to other of its. 
shoe finder customers. 

Par. 6. The discriminations in price referred to in Paragraph 5: 
hereof have been and now are effected pursuant to respondent’s so- 
called cumulative volume discount plan whereby it grants discounts,. 
rebates or allowances from its net selling prices (list prices less regu- 
lar trade discount of 25 percent) based upon the customer’s cumula- 
tive total of purchases of shoe products during a specified period. 
Said cumulative volume discount plan has the net effect, either directly 
or indirectly, of reducing prices charged favored customers to a sub- 
stantially lower amount than respondent charges other of its cus- 
tomers for products of like grade and quality. 

Respondent, pursuant to its cumulative volume discount plan, as 
heretofore described, has granted discounts, rebates or allowances. 
ranging from none to 10 percent. Since April 1, 1950, and continuing 
to the present time, respondent has granted discounts, rebates, or al- 
lowances based upon the monthly average of the customer’s cumulative 


total of purchases of shoe products, in accordance with the following 
schedule: 
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Average monthly net purchases: Padhous 
1 EEE SS MAES SS ae a coe a ea a ed None 
BRON) ey oP Ey ye 5 

TMD Sy IU oe 08 ciao OA SRG rp ta 6 

COO Sees RO OSS a ee ee 7 

SOS NO REE SS CME pS CN Lae gf se aD a ae 8 

CE OEE COLT DAN EES ee On eS a 9 


Oa OVOP ies Sa eA be et Ee 10 


Many of the favored customers receiving the benefits of the afore- 
said discriminations in price are competitively engaged in the resale 
of said products with other shoe finders who purchase shoe products 
from respondent and who are not so favored, within the various trad- 
ing areas in which said favored customers are engaged in business. 

Par. 7. The effect of such discriminations in price as set forth in 
Paragraph 5 and Paragraph 6 hereof may be substantially to lessen 
competition or tend to create a monopoly in the lines of commerce in 
which respondent and its customers are respectively engaged; or to 
injure, destroy or prevent competition with respondent or with cus- 
tomers thereof who receive the benefits of such discriminations. 


COMMISSION’S CONCLUSION 


The foregoing acts and practices of said respondent as set forth 
herein are in violation of the provisions of subsection (a) of Section 
2 of the Clayton Act as amended by the Robinson-Patman Act, ap- 
proved June 19, 1936 (U.S. C., Title 15, Sec. 13). 


ORDER TO CEASE AND DESIST 


It is ordered, That respondent The B. F. Goodrich Company, a 
corporation, its officers, agents, representatives and employees, directly 
or through any corporate or other device, in or in connection with the 
offering for sale, sale or distribution of rubber and composition heels 
and soles and other supplies and materials used in the shoe repair 
industry in commerce, as “commerce” is defined in the aforesaid Clay- 
ton Act, do forthwith cease and desist from discriminating in price 
(directly or indirectly) , between different purchasers of said products: 

1. By selling such products of like grade and quality to any pur- 
chaser at prices lower than those granted other purchasers who in 
fact compete with the favored purchaser in the resale or distribution 
of such products ; 

2. By selling, in competition with others, such products of like grade 
and quality to any purchaser at prices lower than to any other pur- 
chasers; Provided, however, That the foregoing shall not be construed 
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to preclude respondent from defending absolutely any alleged viola- 
tion of this provision of the Order by showing that none of the prod- 
ucts sold at lower prices were resold by the purchaser at the same 
level of distribution as were the products sold by respondent at higher 
prices. 

For the purpose of comparison, the term “price” as used in this 
order takes into account discounts, rebates or allowances, volume or 
otherwise, and other terms and conditions of sale. 

It is further ordered, That respondent shall, within sixty (60) days 
after the service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it has 
complied with this order. 


Tue B. F. Goopricn Company, 
(Sgd) By R. G. Jerer, 
(Title) ; 


Secretary. 

(Sgd) Kirguanp, Fremine, Green, Martin & Exxis, 
(Sgd) By Prrry S. Parrerson, 

Counsel for Respondent. 


Date: March 2, 1953. 

The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record this 29th day of 
July 1953. 

Commissioner Howrey not participating and Commissioner Mason 
dissenting. 
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In THE MATTER oF 
THE GOODYEAR TIRE & RUBBER COMPANY, INC. 


CONSENT SETTLEMENT IN REGARD TO THE ALLEGED VIOLATION OF SHC. 2 (a): 
OF ‘THE CLAYTON ACT, AS AMENDED 


Docket 6044. Complaint, Sept. 9, 1952—Decision, July 29, 1953 


Where a corporation engaged in the manufacture of numerous rubber products, 
including a line of rubber heels and soles and heels and soles made of an 
elastomer resin blend called ‘‘Neolite,” its trademark, and other supplies and 
materials used in the shoe repair industry, and in the competitive inter- 
state sales and distribution of said shoe products nationally to shoe manu- 
facturers and to wholesalers of shoe repair materials, or, as generally 
known, shoe finders, by whom said products were sold to shoe repair men, 

' retail shoe stores, or retailers of shoe repair and maintenance material; 

In selling its said shoe products pursuant to its “quantity bonus plan for shoe 
products distributors” whereby it allowed to each of its shoe finder customers 
a volume bonus, payable by merchandise credit on cumulative total of net 
purchases (total billing less all credits except for transportation and cash 
discount) of shoe products made by each during the annual period ending 
June 30, in accordance with a schedule calling for a bonus of 1 percent on 
cumulative annual purchases ranging from $5,000 to $10,000, 2 percent on 
those ranging from $10,000 to $15,000, 214 percent on those ranging from 
$15,000 to $20,000 and thereafter for bonuses ranging in five successive steps 
from 3 percent to 5 percent for such purchases ranging from $20,000 to 
$40,000 and over, and, as later modified, for 5 percent for such purchases 
ranging from $40,000 to $60,000, 6 percent for those from $60,000 to less 
than $100,000, and 614 percent for those of $100,000 and over; and thereby 
in effect directly or indirectly reduced prices charged favored customers to a 
substantially lower amount than those charged other customers— 

Discriminated in price between different purchasers of its said shoe products of 
like grade and quaiity by selling the same to some of its shoe finder customers 
at higher prices than to other of its said customers, including among those 
thus favored were many who were engaged, in the various trade areas, in the 
resale of said products in competition with other shoe finders who purchased 
such products from it, and who were not thus favored : 

Held, That aforesaid described plan, acts and practices were in violation of the 
provisions of subsec. (a) of Sec. 2 of the Clayton Act, as amended by the 
Robinson-Patman Act. 


Before Mr. Abner EF’. Lipscomb, hearing examiner. 

Mr. James I. Rooney and Mr. James 8. Kelaher for the Commission. 

Mr. Howard L. Hyde and Mr. Robert Crafts, of Akron, Ohio, Mr. 
John GC. Butler and Mr. Walter E. Tinsley, of Chicago, Ill, and Mr. 
Perry S. Patterson, of Washington, D. C., for respondent. 
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CONSENT SETTLEMENT * 


Pursuant to the provisions of an Act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monop- 
olies, and for other purposes,” approved October 15, 1914 (Clayton 
Act), as amended by an Act of Congress approved June 19, 1936 
(Robinson-Patman Act), the Federal Trade Commission, on the 9th 
day of September 1952, issued and subsequently served its complaint 
on the respondent named in the caption herein, charging it with viola- 
tion of subsection (a) of Section 2 of the Clayton Act, as amended. 

The respondent, desiring that this proceeding be disposed of by 
the consent settlement procedure provided in Rule V of the Commis- 
sion’s Rules of Practice, solely for the purposes of this proceeding, 
any review thereof, and the enforcement of the order consented to, and 
conditioned upon the Commission’s acceptance of this consent settle- 
ment in the form herein set forth, and in lieu of answer to said com- 
plaint heretofore filed and which, upon acceptance by the Commission 
of this settlement, is to be withdrawn from the record, hereby (and 
prior to the commencement of the taking of any testimony herein) : 

1. Admits all of the jurisdictional allegations set forth in the 
complaint. 

2. Consents that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 
and desist. It is understood that the respondent, in consenting to the 
Commission’s entry of said findings as to the facts, conclusion, and 
order to cease and desist, specifically refrains from admitting or deny- 
ing that it has engaged in any of the acts or practices stated therein 
to be in violation of law or that such acts and practices, if engaged in, 
would be in violation of law. 

3. Agrees that this consent settlement may be set aside in whole 
or in part under the conditions and in the manner provided in para- 
graph (f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 
the conclusion based thereon, and the order to cease and desist, all of 


which respondent consents may be entered in final disposition of this 
proceeding, are as follows: 


*The Commission’s “Notice” announcing and promulgating th 
e co 
published herewith, follows: F ‘ ety 
The consent settlement tendered by the parties in this proceeding, a copy of which is 
pps sya rales accepted by the Commission on July 29, 19538, and ordered entered 
of record as the Commission’s findings as to the facts, concl 
rere Bere FE clusion, and order in disposition 


The time for filing report of compliance pursuant to the af. 
fatsobaenig tes e aforesaid order runs from the 


Commissioner Howrey not participating and Commissioner Mason dissenting. 
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Paracrary 1. Respondent The Goodyear Tire & Rubber Company, 
Inc., hereinafter referred to as “respondent Goodyear,” is a Dela- 
ware corporation with its principal office and place of business lo- 
cated at 1144 E. Market Street, Akron, Ohio, and is a wholly owned 
subsidiary of The Goodyear Tire & Rubber Company. 

Par. 2. Respondent Goodyear is now and has been for many years 
last past engaged in the sale and distribution of numerous rubber 
products, including a line of rubber heels and soles, and heels and 
soles made of an elastomer resin blend called “Neolite” (a trademark 
of The Goodyear Tire & Rubber Company), and other supplies and 
materials used in the shoe repair industry, and hereinafter referred 
to as shoe products. Said shoe products are manufactured at Windsor, 
Vermont, by The Goodyear Tire & Rubber,Company of Vermont, 
Inc., also a subsidiary of The Goodyear Tire & Rubber Company, 
and for which respondent is the sales outlet. 

Respondent Goodyear sells said shoe products nationally to shoe 
manufacturers and to wholesalers of shoe repair materials, the latter 
being known generally as shoe finders. Respondent Goodyear does 
not sell its shoe products to shoe repairmen, retail shoe stores, or to 
retailers of shoe repair and maintenance materials, sales of said shoe 
products to such retailers being made by the shoe finders to whom 
respondent Goodyear sells. 

Par. 3. Respondent Goodyear causes said shoe products, when sold, 
to be transported from the place of manufacture at Windsor, Ver- 
mont, to purchasers thereof located in various other States of the 
United States and in the District of Columbia. There is and has been 
at all times herein mentioned a continuous current of trade and com- 
merce in said products across State lines between the said factory and 
the place of business of the purchasers of said shoe products. Said 
shoe products are sold and distributed for use, consumption, and resale 
within the various States of the United States and the District of 
Columbia. 

Par. 4. In the course and conduct of its business as aforesaid, re- 
spondent Goodyear is now and during the times herein mentioned has 
been in substantial competition with other corporations and firms 
engaged in the business of manufacturing shoe products in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 5. Respondent Goodyear, in the course and conduct of its busi- 
ness, as hereinbefore set forth, has been since July 1, 1949, and now is, 
discriminating in price between different purchasers of its shoe prod- 
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ucts of like grade and quality by selling said products to some of its 
shoe finder customers at lower prices than to others of its shoe finder 
customers. 

Par. 6. The discriminations in price referred to in Paragraph 5 
have been since July 1, 1949 and now are effected pursuant to respond- 
ent Goodyear’s “quantity bonus plan for shoe products distributors” 
whereby it has allowed to each of its shoe finder customers a volume 
bonus on cumulative total of net purchases (total billing less all credits 
except for transportation and cash discount) of shoe products made 
by each during the annual period ending June 30, said bonus being 
payable by merchandise credit after the end of such annual period, in 
accordance with the following schedule: 


Cumulative annual purchases: Percent 
TENSE ENS iecd RO a ta Se Se ea ge es a ca None 
$5,000" but. less tae S10:000— oe a ee eee £ 
S10/000' buttless*than’ $15 0002282 es 34 ee eee eee 2 
$15,000: but less: than $20,0003--e_28) 22 4s) bes Sr aera oie 2% 
$20,000: but.Jéss; than-$25,000_ -i+ =. its tice ee het Gee 3 
$95,000: but. less.than $30,000. 2= <2 5 31, ° 
$30,000" but less’ than $30,000. qs ee ee a 
SaOOOOFDUL, less TO 540,000. 2-8 oe, ee 41% 
$40: OOO R drovers isos. Ah RSE) Se oe ee ee 5 


During the year 1950, respondent Goodyear modified the foregoing 
schedule by changing the amounts in the 5 percent bracket from 
“$40,000 and over” to “$40,000 but less than $60,000,” and adding 
thereto the following brackets: 


Cumulative annual purchases : 


Percent 
$60;000, Dub dess thane 100 000 eae 6 
SOON el OL OM OL ae eri ee ee er re ee 6% 


and has continued, since that time, to sell said products pursuant to 
said schedule as modified. 

Said cumulative volume discount plan has the net effect, either di- 
rectly or indirectly, of reducing prices charged favored customers to a 
substantially lower amount than respondent charges other of its cus- 
tomers for products of like grade and quality. Many of the favored 
customers receiving the benefits of the aforesaid discriminations in 
price are competitively engaged in the resale of said products with 
other shoe finders who purchase shoe products from respondent and 
who are not so favored, within the.various trading areas in which said 
favored customers are engaged in business. 

Par. 7. The effect of such discriminations in price as set forth in 
Paragraph 5 and Paragraph 6 may be substantially to lessen com- 
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petition or tend to create a monopoly in the lines of commerce in which 
respondent and its customers are respectively engaged; or to injure, 
destroy or prevent competition with respondent or with customers 
thereof who receive the benefits of such discriminations, 


COMMISSION’S CONCLUSION 


The foregoing described plan, acts and practices of respondent: 
Goodyear are in violation of the provisions of subsection (a) of Sec- 
tion 2 of the Clayton Act (U.S. C., Title 15, Sec. 13), as amended by 
the Robinson-Patman Act, approved June 19, 1936. 


ORDER TO CEASE AND DESIST 


It is ordered, That respondent, The Goodyear Tire & Rubber Com- 
pany, Inc., a corporation, its officers, agents, representatives and em- 
ployees, directly or through any corporate or other device, in or in 
connection with the offering for sale, sale or distribution of rubber and 
composition heels and soles and other supplies and materials used in 
the shoe repair industry in commerce, as “commerce” is defined in the 
aforesaid Clayton Act, do forthwith cease and desist from discrimi- 
nating in price (directly or indirectly) between different purchasers 
of said products. 

(1) By selling such products of like grade and quality to any pur- 
chaser at prices lower than those granted other purchasers who in 
fact compete with the favored purchaser in the resale or distribution 
of such products; 

(2) By selling, in competition with others, such products of like 
grade and quality to any purchaser at prices lower than to any other 
purchasers: Provided, however, 'That the foregoing shall not be con- 
strued to preclude respondent from defending absolutely any alleged 
violation of this provision of the Order by showing that none of the 
products sold at lower prices were resold by the purchaser at the same 
level of distribution as were the products sold by respondent at 
higher prices. 

For the purpose of comparison, the term “price” as used in this 
order takes into account discounts, rebates or allowances, volume or 
otherwise, and other terms and conditions of sale. 

It is further ordered, That respondent shall, within sixty (60) days 
after the service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
it has complied with this order. 
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Tur Goopyrear Tire & Russer Company, Inc., 
a corporation, 
(Sgd) By Harry L. Post, 


Harry L. Post, General Manager, Shoe Products 


Division, 
(Sgd) Ropert Crarts, 
ROBERT CRAFTS, 
(Sgd) Joun C. Burier, 


JoHN C. BUTLER, 
Of Counsel for Respondent. 
Dated this 19th day of February 1953. 
The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record this 29th day of 


July 1953. 
Commissioner Howrey not participating and Commissioner Mason 


dissenting. 
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O’SULLIVAN RUBBER CORPORATION 


CONSENT SETTLEMENT IN REGARD TO THD ALLEGED VIOLATION OF SHC. 2 (a) 
OF THE CLAYTON ACT, AS AMENDED . 


Docket 6045. Complaint, Sept. 9, 1952—Decision, July 29, 1953 


Where a corporation engaged in the manufacture, sale and distribution of a 
line of shoe products, namely, rubber and composition heels and soles and 
other supplies and materials used in the shoe repair industry, and of shoe 
findings, namely, machinery, equipment and supplies used in the repair and 
maintenance of shoes and the operation of shoe repair shops, and in the com- 
petitive interstate sale and distribution of said shoe products to shoe manu- 
facturers and in the sale of both said shoe products and shoe findings 
nationally to wholesalers of shoe repair materials, or, as known generally, 
shoe finders, by whom said shoe products and shoe findings were resold 
to shoe repair men, retail shoe stores and retailers of shoe repair and 
maintenance materials; 

In selling its said shoe products and shoe findings pursuant to its cumulative 
volume discount plan whereby it granted discounts, rebates or allowances 
from its net selling prices on shoe products (list prices less regular trade 
discount of 28 percent), and from its list prices on shoe findings based upon 
the customer’s annual cumulative total purchases of both in accordance with 
different schedules as variously effective, modified or revised in which 
discounts, rebates or allowances (1) ranged from 1 percent to 5 percent in 
eight graduated steps beginning with such purchases which aggregated 
$3,000 but were less than $5,000, and concluding with those of $35,000 and 
over; (2) as later added to, ranged additionally, for shoe products, from 
514 percent to 9 percent in eight graduated steps, which began with such 
cumulative annual purchases aggregating from $35,000 to $45,000, and 
concluded with those of $105,000 and over, with qualifying purchasers auto- 
matically receiving a 5 percent discount on their purchases of shoe findings ; 
and (3) as finally effective, ranged from 1 percent to 10 percent for shoe 
products and one-half thereof for shoe findings as determined by such cumu- 
lative annual purchases beginning with $3,000 and ending with those of 
$50,000 or over, remained at 5 percent for shoe findings after combined 
annual purchases reached $50,000, and ranged, on cumulative annual pur- 
‘chases of shoe products, figured separately, from 10 percent to 1714 percent 
in 14 graduated steps for such purchases of shoe products and shoe findings 
ranging from $40,000 to $400,000 and over; and thereby in effect directly 
or indirectly reduced prices charged favored customers to a substantially 
lower amount than those charged other customers— 

Discriminated in price between different purchasers of its said shoe products 
of like grade and quality by selling the same to some of its shoe finder 
customers at higher prices than to other of its said customers, including, 
among those thus favored, many who were engaged, in their various trading 
areas, in the resale of said products in competition with other shoe finders 
who purchased such products from it, and who were not thus favored: 
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Held, That such acts and practices, under the circumstances set forth, were in 
violation of the provisions of subsec. (a) of Sec. 2 of the Clayton Act, as 
amended by the Robinson-Patman Act. 

Before Mr. William L. Pack, hearing examiner. 
Mr. James I. Rooney and Mr. James S. Kelaher for the Commission. 
Pheiffer & Weaver, of Washington, D. C., for respondent. 


CONSENT SETTLEMENT + 


Pursuant to the provisions of an Act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monopo- 
lies, and for other purposes,” approved October 15, 1914 (Clayton 
Act), as amended by an Act of Congress approved June 19, 1936 
(Robinson-Patman Act), the Federal Trade Commission, on the 9th 
day of September, 1952, issued and subsequently served its complaint 
on the respondent named in the caption herein, charging it with vio- 
lation of subsection (a) of Section 2 of the Clayton Act, as amended. 

The respondent, desiring that this proceeding be disposed of by 
the consent settlement procedure provided in Rule V of the Com- 
mission’s Rules of Practice, solely for the purposes of this proceed- 
ing, any review thereof, and the enforcement of the order consented to, 
and conditioned upon the Commission’s acceptance of the consent 
settlement hereinafter set forth, and in lieu of answer to said com- 
plaint heretofore filed and which, upon acceptance by the Commis- 
sion of this settlement, is to be withdrawn from the record, hereby: 

1. Admits all the jurisdictional allegations set forth in the com- 
plaint. 

2. Consents that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion and order to cease | 
and desist. It is understood that the respondent, in consenting to 
the Commission’s entry of said findings as to the facts, conclusion, 
and order to cease and desist, specifically refrains from admitting 
or denying that it has engaged in any of the acts or practices stated 
therein to be in violation of law or that such acts and practices, if 
si in in, would be in violation of law. 

3. Agrees that this consent settlement may be set aside in whole 
or in part under the conditions and in the manner provided in para-. 
graph (f) of Rule V of the Commission’s Rules of Practice. 


+The Commission’s ‘Notice’ announcing and promulgating the consent settlement as 
published herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on July 29, 1958, and ordered entered 
of record as the Commission’s findings as to the facts, conclusion, and order in disposition 
of this proceeding. 

The time for filing report of compliance pursuant to the aforesaid order runs from the 
date of service hereof. 


Commissioner Howrey not participating and Commissioner Mason dissenting. 
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The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 
the conclusion based thereon, and the order to cease and desist, all of 
which respondent consents may be entered in final disposition of this 
proceeding, are as follows: 


COMMISSION’S FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent O’Sullivan Rubber Corporation is a 
Virginia corporation with its principal office and place of business 
located at Winchester, Virginia. Said respondent also does business 
under the trade name and style “O’Sullivan Rubber Corporation, 
Laing, Harrar and Chamberlain Division,” with principal place of 
business located at 185 Hudson Street, New York, New York. 

Par. 2. Respondent is now and has been for many years last past 
principally engaged in the manufacture, sale and distribution of a line 
of rubber and composition heels and soles and other supplies and 
materials used in the shoe repair industry, and hereinafter referred 
to as shoe products. Said respondent, through its Laing, Harrar 
and Chamberlain Division, is also engaged in the wholesale distribu- 
tion of machinery, equipment and supplies used in the repair and 
maintenance of shoes and the operation of shoe repair shops, and 
hereinafter referred to as shoe findings. 

Said respondent sells said shoe products to shoe manufacturers and 
sells both shoe products and shoe findings nationally to wholesalers 
of shoe repair materials, known generally as shoe finders. Said shoe 
finders resell respondent’s shoe products and shoe findings to shoe 
repairmen, retail shoe stores, and to retailers of shoe repair and main- 
tenance materials. 

Par. 3. Respondent causes said shoe products, when sold, to be 
transported from the place of manufacture at Winchester, Virginia, 
and causes said shoe findings, when sold, to be transported from the 
point of origin in New York, New York, to purchasers thereof located 
in various other States of the United States and in the District of 
Columbia. There is and has been at all times herein mentioned a 
continuous current of trade and commerce in said products across 
State lines between respondent’s factory and the purchasers thereof. 
Said products are sold and distributed for use, consumption, and resale 
within the various States of the United States and the District of 
Columbia. . 

Par. 4. In the course and conduct of its business as aforesaid, re- 
spondent is now and during the times herein mentioned has been in 
substantial competition with other corporations and firms engaged in 
the business of manufacturing or selling shoe products and shoe 
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findings in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 5. Respondent, in the course and conduct of its business, as 
hereinbefore set forth, has been since July 1, 1949, and now is, dis- 
criminating in price between different purchasers of its shoe products 
and shoe findings of like grade and quality by selling said products to 
some of its shoe finder customers at higher prices than to other of its 
shoe finder customers. 

Par. 6. The discriminations in price referred to in paragraph 5 
hereof have been and now are effected pursuant to respondent’s 
cumulative volume discount plan whereby it grants discounts, rebates 
or allowances from its list prices on shoe findings and from its net 
selling prices on shoe products (list prices less regular trade discount 
of 28 percent) based upon the customer’s cumulative total of purchases 
of shoe products and shoe findings during one year. Said cumulative 
volume discount plan has the net effect, either directly or indirectly, 
of reducing prices charged favored customers to a substantially lower 
amount than respondent charges other of its customers for products 
of like grade and quality. 

Effective July 1, 1949, and continuing thereafter to April 1950, 
respondent, pursuant to its cumulative volume discount plan, granted 
discounts, rebates or allowances based upon the customer’s cumulative 
total of purchases of shoe products and shoe findings combined, in 
accordance with the following schedule: 


Cumulative annual purchases: Percent 
DOSS. thankos, OOO. 52 ts.  e  ee None 
$3;000 Dut less‘than $5,000. £2) Se ee _ ee ey a! 
$5,000 butless than $7 j00_ 2: 2" 2 eee eee eee eee z 
$7,000:but, less ithan$10,0002. 2 22 bans 2 es 2 ee a 2% 
$10, 000ubut less) than$15:000 2202.22 ee oe oh te raien et ae 3 
$15,000 bntlegsthan $20,000.02 2+ 2s 2 oo al aks ee 314 
$20,000;but less ;than $25,000) _—. 2-2 2 2 ee, ee eee 4 
$25,000 butiless"than’ $35,000... .— 2s 5 eee ee ee en 41%, 
a0, 0OOlANG “OVeD msc anees toe ee ae kin, ae Se eee Matinets | 62 ed eae p 5 


Effective in April 1950, respondent modified the foregoing plan by 
adding thereto extra discounts, rebates or allowances for larger vol- 
ume purchases in accordance with the following schedule: 


Cumulative annual purchases of shoe products: Percent 
$55, 000ibutiless, than:$45 000g4205 eo se ek ee ee ee 5% 
$10,000 bat tess than '$56,000.~_ 1.2... eoo- cea ec eee ae 
$55,000 but les® than $65,000.2_--_ [9 2 ee, eee 61% 
$65,000 but less than $76,000.00 Ut a oer ar ee Pw 
$75,000. butiless than $85,0001u_seiclt ats orcs Ah few spose oF tee vers 
$85,000 butless than $B5,000c:hu4 foot ty 2 re) id pee 8 
$95,000 but less. than $105,000. 0 8% 
$105,000 and oVer=_ <6 baauene eae een ee Sa Te 9 
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Purchasers qualifying for the foregoing extra discounts, rebates or 
allowances on shoe products were automatically granted a discount, 
rebate, or allowance of 5 percent on their purchases of shoe findings. 

Effective July 1, 1951, respondent again revised its cumulative 
volume discount plan and since said date has granted discounts, re- 
bates, or allowances in accordance with the following schedule: 
Cumulative annual purchases on shoe products and shoe findings up to $50,000. 

On shoe findings the discount, rebate, or allowance is half that of the shoe pro- 


ducts rate as determined by the combined volume: 
Shoe products, 


percent 
ESSBL Mammen, OOo sess eee Se Se AEE Tb La ee i ee ee ae None 
See OOOhOUTLESSHiNanis 5.000 sees. 22. eee FD Se att 
Se NOOUMIUTeESS LNA Oy GQ 5 aaa pee Soe een eee 2 
Sea oO pat less than, $10,0002 2! 2 iE oe 2s) Oe eee SEs 2% 
Sa) OOOnDut less: thant Sl2 5002-02920 2k ieee ee eee 3 
Pe HUORO tM eSsEthaliol 500022 a2 ee ee eee oe 3% 
il O00 bute less; thanis20:00 Ore 22 Be ses per treet Oe 4 
SO O0OMUtRIesS thanto2o, 000s. 2 5 ee ee 5 
S20-000cbut-less*than#$30,000L222 52 Jeri esd ey Be 6 
Sa O0OnbutelessithaniS35i000 sees 25 _ Sheree Sc ey Sh ern el q 
Soo O00; but less,than.$40!000. 24. <a e  e  s 8 
$40;000 butelessuthan $45,000 22. 2 ee 9 
$4 00s pt slecsuthan S00 0008-2 ae ee a ee ee 9% 
5 oh O10) eee eee en re ee eee ee ee Se oe ee Sees ee ae eee 10 


After combined cumulative annual purchases of shoe products and shoe findings 
reach $50,000, the discount, rebate, or allowance on shoe findings remains at 5 
percent and discounts, rebates or allowances are granted on the cumulative 
annual] purchases of shoe products figured separately, in accordance with the 
following schedule: 


Percent 
Se OOUOrDUteess Lal oe40, 000 ssa. a2 aa. eee on eee ee 10 
$ut5/000"butsless than'$ 55,0002 2i2-es es le eee 10% 
250.000, bub less; than: $: 55,0002 9-5 =. eae tae see es 10% 
$e55.000,butdless=than $.60,000422=--.-22+4----5- + 2 10% 
S2O0000Lbiteless than 265,000 —- a 11 
CeGoOUOnitaless Ghanian: (0.000222... noe ae ee W1y% 
SECO VOUT DUTESSathalen (0,000 case ee amen ee eee eae 11% 
S75, 0008but-less*than $80, 000222 222s eb eh Soe oe eee 11% 
SesOO00tbutiless thant $290;0002 224 Sek es 2b eee Bie See Se 12 
$)90:000, butilessythan, $100,000Ls222 ne eae Sea est te 12% 
$100,000; but. less) than.$200;,000 = 2 5 es ee ee 12% 
STOOD One esa eS SOU ee ee 15 
Se00, O0Omput lessithan $400,000.22. == Soe eee 17 
S100 QU0PAN? OVELL Au 2222 et a tt See ee SL See a ee 17% 


Many of the favored customers receiving the benefits of the afore- 
said discriminations in price are competitively engaged in the resale 
of said products with other shoe findings who purchase shoe products 
and shoe findings from respondent and who are not favored, within 
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the various trading areas in which said favored customers are en- 
gaged in business. 

Par. 7. The effect of such discriminations in price stated herein 
may be substantially to lessen competition or tend to create a monopoly 
in the lines of commerce in which respondent and its customers are 
respectively engaged; or to injure, destroy or prevent competition 
with respondent or with customers thereof who receive the benefits 
of such discriminations. 


COMMISSION’S CONCLUSION 


The foregoing acts and practices of said respondent as set forth 
herein are in violation of the provisions of subsection (a) of Section 
2 of the Clayton Act as amended by the Robinson-Patman Act, ap- 
proved June 19, 1936 (U.S. C., Title 15, Sec. 13). 


ORDER TO CEASE AND DESIST 


It is ordered, That respondent O’Sullivan Rubber Corporation, a 
corporation, its officers, agents, representatives and employees, di- 
rectly or through any corporate or other device, in or in connection 
with the offering for sale, sale or distribution of rubber and composi- 
tion heels and soles and other supplies and materials used in the shoe 
repair industry and other products known commercially as findings, 
in commerce, as “commerce” is defined in the aforesaid Clayton Act, 
do forthwith cease and desist from discriminating in price, directly 
or indirectly, between different purchasers of said products: 

(1) By selling such products of like grade and quality to any pur- 
chaser at prices lower than those granted other purchasers who 
in fact compete with the favored purchaser in the resale or distribu- 
tion of such products ; 

(2) By selling, in competition with others, such products of like 
grade and quality to any purchaser at prices lower than to any other 
purchasers: Provided, however, that the foregoing shall not be con- 
strued to preclude respondent from defending absolutely any alleged 
violation of this provision of the Order by showing that none of the 
products sold at lower prices were resold by the purchaser at the same 
level of distribution as were the products sold by respondent at higher 
prices. 

For the purpose of comparison, the term “price” as used in this 
order takes into account discounts, rebates or allowances, volume or 
otherwise, and other terms and conditions of sale. 

It is further ordered, That respondent shall, within sixty (60) days 
after the service upon it of this order, file with the Commission a re- 
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port in writing setting forth in detail the manner and form in which 
it has complied with this order. 


O’Suttivan Russer Corroration, 
(Sgd) By H. Dovenas Weaver, 
(Title) Secretary. 
(Sgd) H. Doveras Weaver, 
Counsel for Respondent. 
PHeEIFFER & WEAVER. 
Date: March 4, 1953. 


The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record this 29th day of 
July 1953. 

Commissioner Howrey not participating and Commissioner Mason 
dissenting. 
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In THE MATTER OF 
INFRA INSULATION, INC., ET AL. 


CONSENT SETTLEMENT IN REGARD TO THE ALLEGED VIOLATION 
OF THE FEDERAL TRADE COMMISSION ACT 


Docket 6072. Complaint, Dec. 12, 1952—Decision, July 29, 1953 


Where a corporation and its two officers, engaged in the manufacture and inter- 
state sale of their “Infra Insulation” reflective aluminum insulation, through 
statements in a 56-page brochure, newspaper advertisements, pamphlets 
and otherwise, directly or by implication— 

Represented that their “Infra” insulation was 97 percent efficient; that 

the flow of heat through “Infra”? was only 3 percent as compared with 

90 percent for mass insulations, and that of all heat reaching “Infra” only 

3 percent was emitted as compared with 90 percent in the case of mass; 

and represented thereby that the relative insulating effects of reflective, as 

compared with mass insulations, was indicated by the magnitude of the 
surface radiation coefficients of the respective materials ; 

When in fact the use of aforesaid numbers and expressions was fundamentally 
incorrect and the implication created thereby, that “Infra” insulation was 
many times more effective than mass insulation in retarding the flow of 
heat, was not correct; 

(2) Represented conductance values for the several types of their own insula- 
tion as considerably lower than the actual values, and the conductivity 
values for mass insulation as substantially higher than the actual; 

(3) Represented falsely that the thermal conductivity of mass insulations 
varied to a marked degree because of thickness orientation and internal 
convection, and temperature differences; when in fact the effect of tem- 
perature differences was more marked with reflective insulations than with 
mass insulations ; 

(4) Represented falsely that “Infra” insulation was noncondensation forming 
and prevented all moisture and vapor flow in a construction, and that mass 
insulation was always or usually subject to condensation and accordingly to 
large accumulations of moisture ; 

(5) Represented falsely that significantly less ventilation was needed in in- 
stallations of “Infra” insulation than with those of mass insulation; 

(6) Represented that dust streaks on plaster resulted from dampness present 
in mass insulation; when in fact dust streaks are seldom so caused when 
mass insulation is properly installed ; 

(7) Advocated a heat flow test involving radiant heat lamps for comparing 
the value of different types of house insulation, when such test was not in 
general an applicable or accurate method for making such comparison: and 

(8) Represented falsely that mineral wool insulation created a health hazard 
both during its installation and in place afterward: 

Held, That such acts and practices were all to the prejudice and injury of the 
public and respondents’ competitors and constituted unfair and deceptive 
acts and practices and unfair methods of competition in commerce. 


Before Mr. Frank Hier, hearing examiner. 
Mr. Jesse D. Kash for the Commission. 


(1 


— 
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Pheiffer, Stephens & Weaver and Kirkland, Fleming, Green, Martin 
& Hilis, of Washington, D. C., and Mr. Alewander Schwartz, of New 
York City, for respondents. 


CONSENT SETTLEMENT ? 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on December 12, 1952, issued and 
subsequently served its complaint on the respondents named in the 
caption hereof, charging them with unfair and deceptive acts and 
practices in commerce and unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission Act, 
The respondents Infra Insulation, Inc., a corporation, and Alexander 
Schwartz and Joseph R. Schwartz, individually and as officers of 
said corporation, desiring that this proceeding be disposed of by the 
consent settlement procedure provided in Rule V of the Commission’s 
Rules of Practice, solely for the purpose of this proceeding, any review 
thereof and the enforcement of the order consented to and conditioned 
upon the Commission’s acceptance of the consent settlement herein- 
after set forth and in lieu of answer to said complaint filed January 27, 
1958, and which, upon acceptance by the Commission of this consent 
settlement, is to be withdrawn from the record, hereby: 

1. Admit all the jurisdictional allegations set forth in the com- 
plaint. 

2. Consent that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion and order to cease 
and desist. It is understood that the respondents, in consenting to 
the Commission’s entry of said findings as to the facts, conclusions 
and order to cease and desist, specifically refrain from admitting or 
denying that they have engaged in any of the acts or practices stated 
therein to be in violation of law or that such acts and practices if en- 
gaged in would be in violation of law. 

3. Agree that this consent settlement may be set aside in whole or in 
part under the conditions and in the manner provided in Paragraph 
“f of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission has reason to believe are unlawful, 
the conclusion based thereon, and the order to cease and desist, all of 


1The Commission’s ‘Notice’ announcing and promulgating the consent settlement as 
published herewith, follows: 

The consent settlement tendered by the 'parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on July 29, 1953, and ordered entered 
of record as the Commission’s findings as to the facts, conclusion, and order in disposition 
of this proceeding. 

The time for filing report of compliance pursuant to the aforesaid order runs from the 


date of service hereof. 
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which the respondents consent may be entered herein in final disposi- 
tion of this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Corporate respondent Infra Insulation, Inc., is a 
corporation organized, existing and doing business under and by 
virtue of the laws of the State of New York, with its office and prin- 
cipal place of business located at 10 Murray Street, New York, New 
York. Individual respondents Alexander Schwartz and Joseph R. 
Schwartz are president and secretary-treasurer, respectively, of cor- 
porate respondent, with their offices and principal place of business 
located at the same address as corporate respondent, and as such offli- 
cers, formulate, direct and control the acts and practices of the cor- 
porate respondent, including the acts and practices hereinafter set 
forth. 

Par. 2. The respondents are now, and for more than 1 year last past 
have been, engaged in the business of manufacturing and selling reflec- 
tive aluminum insulation designated “Infra Insulation.” 

Par. 3. In the conduct of their business, as aforesaid, respondents 
cause and have caused their product, when sold, to be transported from 
their place of business in New York to purchasers thereof located in 
various other states of the United States and in the District of 
Columbia. 

Respondents maintain, and at all times mentioned herein have main- 
tained, a course of trade in said product in commerce between and 
among the various states of the United States and in the District of 
Columbia, Their volume of trade in said product in such commerce 
is, and has been, substantial. 

Par. 4. In the course and conduct of their said business respondents 
sre in competition with other corporations and with partnerships, 
firms and individuals engaged in the sale and distribution of insulat- 
ing material in commerce between and among the various states of the 
United States and in the District of Columbia. 

Par. 5. In the course and conduct of their business, and for the 
purpose of inducing the sale of their insulating material, respondents 
have made, and are now making, certain statements and representa- 
tions concerning the quality, value and nature of their product and 
various statements with reference to the product of their competitors 
who engage in the manufacture and sale of insulating material. The 
representations are made by means of statements in a brochure con- 
taining 56 pages designated “Simplified Physics of Vapor and 
Thermal Insulating,” 5th Revised Edition 1951, and by means of 
advertisements in newspapers, pamphlets and other advertising media 
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of general circulation in various states of the United States and in 
the District of Columbia, the advertisements in newspapers and other 
advertising media being extracts from various statements made in the 
brochure mentioned. Among and typical of said statements are those 
having to do with the following subject matter and appearing on the 
following pages of said brochure: 

1. Emissivity, absorptivity, and reflectivity values of aluminum and 
other materials to indicate heat flow rates in insulations. pp. 2, 7, 
9, 13, 18, 31, and 39. 

2. Conductance values for Infra insulation set out on the back 
cover of said brochure and on pp. 2, 7, 16, 39, and 47. 

3. Conductivity values for mineral wool insulation in the table on 
the back cover and on pp. 39, 45, and 47. 

4. The effects on the thermal insulating value of fibrous insulations 
due to thickness orientation and internal convection, temperature dif- 
ferences. pp. 23 and 24. 

5. Statements made concerning Infra insulation and fibrous insula- 
tions as to how they behave and are affected by condensation. pp. 3, 
4, 7, 9, 18, 19, 20, 26, 29, 30, 31, 32, 33, 38, 39, 42, and 47. 

6. Ventilation above ceiling insulation. pp. 32 and 33. 

7. The causes of dust streaks on plaster and how they are affected 
by insulation. pp. 42 and 48. 

8. Heat flow test used to determine the value of insulating products. 
pp. 23, 26, and 27. 

9. The health hazard involved in the use of mineral wool insulation. 

Par. 6. Through the use of the statements appearing in the bro- 
chure specifically referred to under the various subdivisions set out 
in Paragraph 5 hereof, respondents represented, directly or by im- 
plication : 

1. That their Infra insulation is 97 percent efficient; that the flow 
of heat by radiation through Infra insulation is only 3 percent while 
it is 90 percent for mass insulations; and that of all heat reaching 
Infra insulation, only 3 percent is emitted while in the case of mass 
insulation 90 percent is emitted. By the manner of use of these figures 
respondents represented that the relative insulating effects of reflec- 
tive, as compared with mass insulations, are indicated by the magni- 
tude of the surface radiation coefficients of the respective materials. 

2. That the conductance values set out for the several Infra insula- 
tions in various orientations are the actual values. 

3. That the conductivity values set out for mass insulation are 
fairly representative values and the comparison between the Infra 
insulation values and mass insulation values are factually correct. 
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4. That the thermal conductivity of mass insulations varies to a 
marked degree because of thickness orientation and internal convec- 
tion, and temperature differences. 

5. That Infra insulation is noncondensation forming and that it 
prevents all moisture and vapor flow in a construction and that mass 
insulation is always or usually subject to condensation and accordingly 
to large accumulations of moisture. 

6. That significantly less ventilation is needed in installations of 
Infra insulation than with those of mass insulations. 

7. That dust streaks on plaster result from dampness present in mass 
insulation. 

8. That the heat flow test involving radiant heat lamps is a proper 
method of comparing the value of different types of house insulation. 

9. That mineral wool insulation creates a health hazard both during 
the process of installation thereof and in place after installation. 

Par. 7. The aforesaid representations are false, misleading and 
deceptive. In truth and in fact— 

1. The numbers appearing in these expressions are the radiation 
emissivity, absorptivity or reflectivity (as the case may be) of the mate- 
rial discussed. Insofar as these numbers and expressions are em- 
ployed to indicate rates of heat transmission, their use is funda- 
mentally incorrect. The quoted statements ignore the fundamental 
fact that the rate of transmission of heat by radiation across an air 
space depends not only on its effective emissivity, but also on the 
temperature difference of its facing surfaces, for moderate tempera- 
ture differences. The quoted statements assume that the temperature 
difference across a space is unchanged when the space is made reflec- 
tive. This is in general not the case. The relative insulating effects 
of reflective as compared to mass insulation are not indicated solely 
by the magnitude of the surface radiation coefficients of the respective 
materials and the implication, created by the use of these radiation 
coefficients, that Infra insulation is many times more effective than 
mass insulation in retarding the flow of heat is not correct. 

2. ‘The conductance values cited for the several types of respondents’ 
insulation are considerably lower than the actual values. 

3. The conductivity values cited for mass insulation are substan- 
tially higher than the actual values. 

4, There is not a large degree of variation in the thermal con- 
ductivity of mass insulations due to thickness orientation, internal 
convection, temperature difference; further, the effect of temperature 
difference is more marked with reflective insulations than with mass 
insulations. 
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5. Condensation of water vapor on or in Infra insulation is in fact 
possible and in some cases probable. Infra insulation installed in 
accordance with respondents’ instructions may not prevent the flow of 
- vapor into or through a well. Mass insulation, if properly installed, 
is not ordinarily subject to condensation to the extent that any sig- 
nificant amount of moisture will accumulate. 

6. It is not true that in all installations significantly more ventila- 
tion is required in mass insulations than installations in which re- 
spondents’ product is employed. 

7. Dust streaks on plaster are seldom caused by dampness that may 
be present in mass insulation when such insulation is properly 
installed. 

8. The heat flow test involving radiant heat lamps advocated by 
respondents is not in general an applicable or accurate method for 
‘comparing Infra insulation and mass insulations installed in 
structures. 

9. Mineral wool insulation does not create a health hazard either 
during the process of installation thereof or in place after installation. 

Par. 8. The statements, claims and representations made by re- 
pondents, as aforesaid, with respect to mass insulation unfairly dis- 
parage the mass insulation products sold by their competitors and 
they and the various other statements, claims and representations 
have the capacity and tendency to mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that such statements, claims and representations are true and 
into the purchase of substantial quantities of their product because of 
such mistaken and erroneous belief. As a consequence thereof, sub- 
stantial trade in commerce has been and is being diverted to respond- 
ents from their competitors and substantial injury has thereby been 
done to competition in commerce. 

It was not the purpose of this proceeding to determine and the 
Commission has not determined the comparative merit or insulating 
value of respondents’ product and that of their competitors. 


CONCLUSION 


The aforesaid acts and practices of the respondents, as herein found, 
are all to the prejudice and injury of the public and of respondents’ 
competitors.and constitute unfair and deceptive acts and practices 
and unfair methods of competition in commerce within the intent. 
and meaning of the Federal Trade Commission Act. 
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It is ordered, That the respondent Infra Insulation, Inc., a corpo- 
ration, and its officers and the respondents Alexander Schwartz and 
Joseph R. Schwartz, individually and as officers of said corporation, 
and respondents’ agents, representatives, and employees, directly or 
through any corporate or other device, in connection with the offer- 
ing for sale, sale and distribution of their insulating material known 
as Infra Insulation, or of any other insulating material of substan- 
tially the same properties, in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, do forthwith cease and desist 
from: 


1. Representing, directly or by implication, that the relative in- 
sulating effects of respondents’ reflective insulation as compared with 
mass insulation, are indicated solely by the magnitudes of the surface 
radiation coefficients of the respective materials. 

2. Representing, directly or by implication, that the conductance 
values of their insulation are lower than they are in fact. 

3. Representing, directly or by implication, that the conductivity 
values. of mass insulation are higher than they are in fact. 

4. Representing, directly or by implication, that the magnitude of 
variations of the thermal conductivity values of mass insulation due 
to thickness orientation, internal convection, temperature differences, 
or to any other reason, are greater than they are in fact. 

5. Representing, directly or by implication, that condensation of 
water vapors on or in their insulation is not possible or that mass in- 
sulation, when properly installed, is ordinarily subject to condensa- 
tion to the extent that a significant amount of moisture will 
accumulate. 

6. Representing, directly or by implication, that significantly more 
ventilation is required in all installation of mass insulation than in 
installations in which respondents’ product is employed. 

7. Representing, directly or by implication, that dust streaks on 
plaster are ordinarily due to dampness present in mass insulation, 
when such insulation is properly installed. 

8. Representing, directly or by implication, that the heat flow test 
involving radiant heat lamps is in general a proper method of com- 
paring the relative insulating values of different types of house in- 
sulation. 

9. Representing, directly or by implication, that mineral wool in- 
sulation creates a health hazard either during the installation thereof 
or when in place after installation. 

10. Making any false or disparaging statement with respect to the 
insulating products of any competitior. 
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It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with this order. 

Inrra Insuxarion, Inc., 
(Sgd) By Axexanper Schwartz, 


Alexander Schwartz, Presi- 
dent. 
(Sed) ALEXANDER SCHWARTZ, 
Alexander Schwartz, individ- 
ually and as an officer of 
said corporation. 
(Sgd) JosEerH R. ScHwartz, 
Joseph R. Schwartz, individ- 
ually and as an Officer of 
said corporation. 


Dated: July 2, 1953. 


The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record on this the 29th day 
of July 1953. 
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Iw THE MATTER OF 
H. M. PRINCE TEXTILES, INC., ET AL. 


CONSENT SETTLEMENT IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT AND THE WOOL PRODUCTS LABELING 


ACT 


Docket 6081. Complaint, Feb. 10, 1958—Decision, July 29, 1953 


Where two corporations and their common officer, and three officers of a bank- 
rupt corporation, which the first two had furnished with quantities of wool 
and wool stocks, together with orders, specifications, content tags and 
labels, and instructions for manufacturing into wool products as defined in 
the Wool Products Labeling Act, engaged in the sale and distribution in 
commerce of said wool products— 

(1) Misbranded certain blankets in that they were not stamped, etc., as re- 
quired by said Act; and 

(2) Misbranded certain blankets through such false labeling as “All Wool— 
Excl. of ornamentation,’ when in fact they contained in part reused or re- 
processed wool, together with substantial quantities of miscellaneous other 
fibers: 

Held, That such acts and practices constituted misbranding in violation of the 
Wool Products Labeling Act and the Rules and Regulations promulgated 
thereunder ; were to the prejudice and injury of the public; and constituted 
unfair and deceptive acts and practices in commerce. 


Betore U/r. James A. Purcell and Mr. Webster Ballinger hearing 
examiners, 

Mr. George EF. Steinmetz for the Commission. 

Mr. Abner R. Sisson, of Boston, Mass., for H. M. Prince Textiles, 
Inc., Hugo M. Prince, and Devonshire Fabrics, Inc. 

Mr, George Gruzen, of Boston, Mass., for Nathan Tarmy, Morris 
Tarmy, and Solomon Tarmy. 

Mr. Wilfred A. Hay, of Portland, Maine, for Robert D. Schwarz, 
receiver. 

CONSENT SETTLEMENT ! 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, the Federal Trade Com- 
raission, on February 10, 1953, issued and subsequently served its com- 
plaint on the respondents named in the caption hereof, charging them 


+The Commission’s ‘‘Notice’’ announcing and promulgating the consent settlement as 
published herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on July 29, 1953, and ordered entered 
of record as the Commission’s findings as to the facts, conclusion; and order in disposition 
of this proceeding. : 

The time for filing report of compliance pursuant to the aforesaid order runs from the 
date of service hereof. 
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with the use of unfair and deceptive acts and practices in violation 
of the provision of said Acts. 

The respondents, with the exception of Deena Woolen Mills, Inc., 
desiring that this proceeding be disposed of by the consent settlement 
procedure provided in Rule V of the Commission’s Rules of Practice, 
solely for the purposes of this proceeding, any review thereof, and 
the enforcement of the order consented to, and conditioned upon the 
Commission’s acceptance of the consent settlement hereinafter set 
forth, and in lieu of answer to said complaint hereby: 

1. Admit all the jurisdictional allegations set forth in the complaint. 

2. Consent that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 
and desist. It is understood that the respondents, in consenting to the 
Commission’s entry of said findings as to the facts, conclusion, and 
order to cease and desist, specifically refrain from admitting or deny- 
ing that they have sees in any of the acts or practices stated therein 
to be in violation of law. 

3. Agree that this consent settlement may be set aside in whole or 
in part under the conditions and in the manner provided in Paragraph 
(f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 
the conclusion based thereon, and the order to cease and desist, all of 
which the respondents consent may be entered herein in final disposi- 
tion of this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Corporate respondents H. M. Prince Textiles, Inc., 
and Devonshire Fabrics, Inc., each constitute a corporation organized 
and existing under and by virtue of the laws of the State of New York. 
The respondent Hugo M. Prince is the president and treasurer of each 
said corporate respondent. This individual formulates, directs and 
controls the acts, policies and practices in each such instance. The 
offices and the principal place of business of both said corporation re- 
spondents and of said Hugo M. Prince are located at 450 Seventh 
Avenue in the City of New York, New York. 

Par. 2. Corporate respondent Deena Woolen Mills, Inc., is a cor- 
poration duly organized and existing under and by virtue of the laws 
of the State of Maine. Said corporate respondent since the filing of 
the complaint herein has been adjudicated a bankrupt pursuant to in- 
voluntary bankruptcy proceedings initiated in the U.S. District Court 
for the District of Maine in Portland, Maine, such adjudication having 
been had on March 8, 1953; followed by the appointment of John D. 
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Leddy, Esquire, Portland, Maine, as Receiver of said Deena Woolen 
Mills, Inc., a corporation, bankrupt, for the purpose of administering 
said bankrupt estate pending the election of a Trustee by the creditors 
thereof. 

The said Receiver has in writing stated that no operations are being 
conducted by said bankrupt respondent corporation at this time and 
that no further operations are contemplated. By reason of such ad- 
judication in bankruptcy, together with the fact that no further oper- 
ations have been in effect or are now contemplated in the future, the 
Commission finds that the said complaint insofar as it relates to the 
corporate respondent Deena Woolen Mills, Inc., should be dismissed. 

Par. 8. Nathan Tarmy, Morris Tarmy, and Solomon Tarmy were, 
during all times referred to in the complaint, officers of the said re- 
spondent, Deena Woolen Mills, Inc. These individuals formulated, 
directed and controlled the acts, policies and practices of said cor- 
porate respondent Deena Woolen Mills, Inc. 

Par. 4. Respondents H. M. Prince Textiles, Inc., and Devonshire 
Fabrics, Inc., during all of the times hereinafter mentioned, furnished 
and continued to furnish respondent Deena Woolen Mills, Inc., with 
quantities of wool and wool stocks, together with orders, specifications, 
content tags and labels, with instructions for manufacturing such 
materials into wool products. 

Thereafter, in conjunction with said Devonshire Fabrics, Inc., the 
said H. M. Prince Textiles, Inc., undertook to sell and distribute, and 
did sell and distribute, in commerce certain of said wool products 
manufactured by respondent Deena Woolen Mills, as aforesaid. The 
said wool products, namely, blankets, when finished, were thereupon 
introduced into commerce by Deena Woolen Mills, Inc., as well as 
by respondent Devonshire Fabrics, Inc., pursuant to content labeling 
and shipping instructions furnished by the said H. M. Prince Textiles, 
Inc., or its selling division, Devonshire Fabrics, Inc. 

Par. 5. Subsequent to the effective date of the said Wool Products 
Labeling Act and more especially since 1950, said respondents and 
each of them have manufactured or caused to be manufactured, for 
introduction into commerce, introduced or caused to be introduced into 
commerce, sold, offered for sale, transported, distributed and delivered 
for shipment in commerce, as “commerce” is defined in the Wool 
Products Labeling Act of 1939, wool products, as “wool products” are 
defined therein. 

Par. 6. Certain of said wool products were misbranded in that 
they were not stamped, tagged or labeled as required under the provi- 
sions of Section 4 (a) (2) of the said Wool Products Labeling Act 
of 1939, and in the manner and form prescribed by the Rules and 
Regulations promulgated under said Act. 
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Par. 7. Certain of said wool products were misbranded within the 
intent and meaning of said Wool Products Labeling Act and the 
Rules and Regulations promulgated thereunder in that they were 
falsely and deceptively labeled with respect to the constituent fibers 
included therein. 

Among the misbranded wool products aforementioned were blankets, 
labeled by said corporate respondents as “All Wool—Excl. of orna- 
mentation”; whereas in truth and in fact said blankets were not all 
wool as defined by the Wool Products Labeling Act of 1939 and the 
Rules and Regulations promulgated thereunder, but contained in part 
reused or reprocessed wool, together with substantial quantities of 
miscellaneous fibers other than wool. 


CONCLUSION 


The acts and practices of the respondents as herein found, constitute 
misbranding of wool products and as such are in violation of the Wool 
Products Labeling Act of 1939 and of the Rules and Regulations pro- 
mulgated thereunder; and all of the aforesaid acts and practices as 
herein alleged are to the prejudice and injury of the public and consti- 
tute unfair and deceptive acts and practices in commerce, within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


It is ordered, That the corporate respondents, H. M. Prince Textiles, 
Inc., and Devonshire Fabrics, Inc., and their officers, and Hugo M. 
Prince, Nathan Tarmy, Morris Tarmy, and Solomon Tarmy, individ- 
ually, and respondents’ representatives, agents, and employees, directly 
or through any corporate or other device, in connection with the intro- 
duction or manufacture for introduction into commerce, or the sale, 
transportation, or distribution in commerce, as “commerce” is defined 
in the Federal Trade Commission Act and the Wool Products Labeling 
Act of 1939, of blankets or other “wool products” as such products are 
defined in and subject to the Wool Products Labeling Act of 1939, 
which products contain, purport to contain, or in any way are repre- 
sented as containing “wool,” “reprocessed wool,” or “reused wool,” as 
those terms are defined in said Act, do forthwith cease and desist from 
misbranding said products by: 

1. Falsely or deceptively stamping, tagging, labeling, or otherwise 
identifying such products as to the character or amount of the 
constituent fibers included therein ; 

2. Failing to securely affix to or place on each product a stamp, tag, 
label or other means of identification showing in a~clear and 
conspicuous manner : 
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(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding 5 per centum of said total 
fiber weight of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
each fiber other than wool where said percentage by weight of such 
fiber is 5 per centum or more, and (5) the aggregate of all other fibers. 

(b) The maximum percentages of the total weight of such wool 
product of any nonfibrous loading, filling or adulterating matter; 

(c) The name or the registered identification number of the manu- 
facturer of such wool product or of one or more persons engaged in 
introducing such wool product into commerce, or in the offering for 
sale, sale, transportation, distribution, or delivery for shipment thereof 
in commerce, as “commerce” is defined in the Wool Products Labeling 
Act of 1939. 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (b) of Section 3 of the Wool Products Labeling Act of 1939; 
And provided further, That nothing contained in this order shall be 
construed as limiting any applicable provisions of said Act, or the Rules 
and Regulations promulgated thereunder. 

It is further ordered, That the complaint herein, insofar as it relates 
to the corporate respondent Deena Woolen Mills, Inc., be, and the same 
is, hereby dismissed. 

It is further ordered, That the respondents herein, except the cor- 
porate respondent Deena Woolen Mills, Inc., shall within sixty (60) 
days after service upon them of this Order, file with the Commission 
a report in writing setting forth in detail the manner and form in which 
they have complied with the Order to cease and desist. 


H. M. Prince Trxtites, 
Inc., A CorPoRATION, 
(Sgd) By [S] H.M. Price. 
(Name) (Title) Pres. 
DrvonsHireE FAaBRIcCs, 
Inc., A CoRPORATION, 
(Sgd) By [S] H.M. Prince. 
(Name) (Title) Pres. 
Hugo M. Prince, individually 
and an officer of H. M. 
Prince Textiles, Inc, and 
Devonshire Fabrics, Ine. 
(Sgd) [S] HucoM. Prince, 
Nathan Tarmy, individually 
and as an officer of Deena 
Woolen Mills, Inc. 
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(Sgd) [S] Naruan Tarmy, 


Morris Tarmy,. individually 
and as an officer of Deena 
Woolen Mills, Inc. 
(Sgd) [S] Morris Tarmy, 
Solomon Tarmy, individually 
and as an officer of Deena 
Woolen Mills, Inc. 
(Sgd) [S] Sotomon Tarmy. 
Date: June 22, 1953. 


The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record on this 29th day 
of July 1953. 
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In THE MATrer OF 
CELANESE CORP. OF AMERICA 


Docket 4934. Complaint, Mar. 24, 1943—Decision and order, Aug. 2, 1953 

Charge: Neglecting, unfairly or deceptively, to make material disclosure as 
to composition of product and advertising falsely or misleadingly as to compo-_ 
sition, nature, qualities, properties or results and comparative merits of pro- 
duct; in connection with the manufacture and sale of acetate rayon yarn and 
fabrics manufactured from said yarn. 

Before Ur. James A. Purcell, hearing examiner. 

Mr. R. P. Bellinger for the Commission. 

Davies, Richberg, Tydings, Beebe & Landa, Roberts & McInnis and 
Mr. G. Kirby Munson, of Washington, D. C., and Mr. Matthew H. 
O’Brien, of New York City, for respondent. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, the 
attached decision of the hearing examiner shall, on August 2, 1953, 
become the decision of the Commission. 

Commissioner Carretta not participating. 


Orprer Dismisstina CompiaAInt Wirnout PREJUDICE 
INITIAL DECISION BY JAMES A. PURCELL, HEARING EXAMINER 


This proceeding came on to be considered by the above-named Hear- 
ing Examiner heretofore duly designated by the Commission on April 
16, 1945, upon the complaint, the answer of respondent, testimony and 
other evidence introduced in support of and in opposition to the al- 
legations of the complaint, and proposed findings and conclusions pre- 
sented by counsel, all testimony and evidence being made a matter of 
record and duly filed in the office of the Commission. 

The complaint herein was filed on March 24, 19438, and the taking of 
testimony commenced on May 16, 1945, during the course of which 
some 4,500 pages of testimony of 105 witnesses, and 1,750 exhibits 
were received. Much of the testimony was highly technical in nature, 
having to do with the production of man-made fibers by chemical 
and mechanical processes and means. During the course of the pro- 
ceedings unavoidable delays such as appeals and cross-appeals were 
encountered, on two occasions the matter was reopened on motion of 
the respondent for the reception of further testimony and evidence 
and on one occasion, November 15, 1949, the record was ordered re- 
opened by the Commission for the purpose of complying with the 
Commission’s decision on cross-appeals. 
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Thereafter, on January 19, 1951, the matter was ordered by the 
Commission to be placed on its “suspense calendar” pending the out- 
come of a Trade Practice Conference Proceeding specially called to 
consider proposed revision of the Trade Practice Rules for the Rayon 
Industry, a subject of prime importance to the major issues joined in 
this proceeding. The aforementioned Rayon Rules had been in force 
since promulgation of same by the Commission on October 26, 1937, 
and it was partially because of failure of respondent to designate its 
fibers and fabrics as “rayon” (a subject dealt with in said Rules al- 
though the Rules, as such were not squarely in issue), that the present 
proceedings were instituted. On December 11, 1951, the Commission 
promulgated its “Trade Practice Rules for the Rayon and Acetate 
Textile Industry,” thereby superseding the Rules of 1937. On 
March 4, 1952, the Commission, by order, restored the matter to its 
active file with direction to the Examiner to: 


* * * go forward in regular course on the matters remaining in controversy. 


_ An interpretation of the last-mentioned order resulted in a further 
order of the Commission, dated September 18, 1952, dismissing cer- 
tain charges of the complaint and thereafter, upon motion of the 
respondent, the Hearing Examiner on February 6, 1953, reopened 
the matter for reception of further testimony and evidence after com- 
pletion of which an order closing the case for taking of testimony and 
reception of evidence was filed on February 27, 1953. 

For the purposes of the present order necessitating a full considera- 
tion of the several issues involved, the charges of the complaint are, 
for convenience, segregated and grouped into five categories, sepa- 
rately denoted, and which will be dealt with seriately under the several 
headings. heat 

The complaint recites: 

Respondent, Celanese Corporation of America, is engaged in the 
manufacture, sale and distribution of acetate rayon yarn, and fabrics 
produced from such yarn, which it sells and distributes under the 
name “Celanese”; acetate rayon is a chemical fiber which may be 
manufactured so as to simulate natural fibers in texture and appear- 
ance to such extent that members of the purchasing public are unable 
to distinguish fabrics manufactured from acetate rayon, so as to 
simulate natural fibers, and fabrics manufactured from natural fibers. 

The specific charges are: 


Charge I 


Respondent’s acetate rayon fabrics simulate, in texture and ap- 
pearance, fabrics composed of silk, the product of the cocoon of the 
silk worm, but respondent does not inform the purchasing public that 
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such manufactured fabrics are not made from silk but from rayon; 
that failure by respondent to make such disclosure is misleading and 
deceptive and members of the purchasing public are thereby led 
to believe said fabrics are composed of silk. 


Charge Il 


Respondent also manufactures from acetate rayon fibers, and offers 
same for sale, and sells, fabrics which resemble, in appearance and 
texture, fabrics manufactured from wool, without informing the pur- 
chasing public that such fabrics so resembling wool, are in fact acetate 
rayon; that failure by respondent to make such disclosure is mislead- 
ing and deceptive. 


Charge III 


Respondent, in connection with selling its products manufactured 
from rayon but which resemble fabrics made from silk, designates, 
describes and refers to certain of its fabrics as “taffeta,” “moire,” 
“crepe,” “satin” and “jersey,” without adequately disclosing the true 
fiber content; that the quoted designations have long been associated 
in the public mind with fabrics composed of silk and the use of such 
terms, unaccompanied by adequate disclosure of the actual fiber 
content as rayon, not silk, is misleading and deceptive. 


Charge IV 


Respondent, in an endeavor to mislead and deceive the public as to 
the true nature of its products, has made use of the following state- 
ments and representations: 

(a) “Under a current ruling of the Federal Trade Commission, 
Celanese yarns and fabrics are classified as rayon”; 

(b) “all rayons are not alike”; 

(c) “an easy way to differentiate Celanese from rayons of the 
cellulose type” ; 

(d) “Celanese is different from any type of fabric ever made”; 

(e) “ * * * because Celanese is a different kind of material”; 

(f) “Celanese is like nothing you have ever known”; and 

(g) “Celanese has qualities that put it in a class by itself”. 

All of the foregoing are charged as designed to import and imply 
that respondent’s products are not composed of rayon but of fibers 
other than rayon. 

Charge V 


‘ Perpangant by its advertisements represents and implies that its 
abrics: 
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(a) will not shrink; 

(b) are not affected by perspiration, salt water or sea air; 

(c) do not absorb body odors; 

(d) are cooler in summer and warmer in winter; 

(e) do not get soggy; 

(f) will not absorb dirt or most common stains; 

(g) the colors in said fabrics are especially fast; 

(h) have a high degree of resiliency and are more resistant to 
wrinkles than are other fabrics; 

(i) wear better and last longer than do other fabrics. 

In considering the foregoing charges under their separate denota- 
tions as outlined, the following findings and conclusions are reached 
and stated: 

Charge I. Respondent, on April 18, 1952, filed its motion to dismiss 
certain portions of the complaint, among such being the presently 
considered charge, pursuant to which motion the Commission, (not- 
ing that it had, on December 11, 1951, promulgated the new Trade 
Practice Rules for the Rayon and Textile Industry which recognize 
that “rayon” and “acetate” are different textile fibers, and that re- 
spondent has accepted: such Rules and is presently identifying its ace- 
tate textile products as acetate, in accordance with the provisions of 
said rules), on September 18, 1952, passed the following order: 

“Tt zs ordered, That the allegations of the complaint relating to the 
charge that respondent’s cellulose acetate textile products are rayon 
and that respondent’s failure to identify said products as rayon is 
misleading and deceptive be, and they hereby are, dismissed without 
prejudice to the right of the Commission to institute further proceed- 
ings should the facts warrant such action.” 

By the aforesaid order, passed by the Commission, the foregoing 
charge had been dismissed without prejudice, and such order is here 
adverted to solely that:this present order shall show consideration and 
disposition of all issues joined. 

Charge II, Respondent is here charged with nondisclosure of the 
true fabric content, as acetate rayon, of its materials which resemble 
wool in appearance. There is no question here involved which would 
call into play any of the provisions of the Wool Products Labeling 
Act of 1939, or of the Rules and Regulations passed pursuant thereto. 
This charge may be considered analogous to the preceding one which 
alleged that respondent’s products resemble silk whereas, under this 
allegation, the product resembles wool. 

Inasmuch as the Commission has seen fit to dismiss the charge of 
simulating silk, it would appear that the same course should be fol- 
lowed in the present instance, and for the same reasons, that is, that 


174 FEDERAL TRADE COMMISSION DECISIONS 
Order 50. FTG: 


if the respondent, being signatory to the new Rayon and Acetate Rules, 
properly identifies its fabrics in accordance with the rules, then there 
will be no misleading or deception of the public. 

For the reasons above stated the charge in this behalf is dismissed 
without prejudice. 

Charge III. Under this heading respondent is charged with use of 
the terms “taffeta,” “moire,” “crepe,” “satin” and “jersey,” without 
disclosing the true fabric content. This charge is based upon the alle- 
gation that the terms or designations quoted have “long been asso- 
ciated in the public mind with fabrics composed of silk,” and that the 
use of said terms, unaccompanied by adequate disclosure of the ac- 
tual fiber content, to wit, fibers other than silk, is misleading and 
deceptive. : 

During the course of the proceedings counsel in support of the com- 
plaint abandoned that portion of the complaint which refers to the 
term “jersey,” such being the designation of a special weave or knit of 
wool peculiar to the wool industry and obviously not in the same 
category with the remaining terms in the group, all of which the 
complaint charged, in effect, were preempted by the silk industry and 
so understood by the general public. 

Rule 3, entitled “Construction and Weave Terms,” of the aforesaid 
Rules of December 11, 1951, covers the situation here presented and 
especially treats, eo nomine, of the future use of these terms by the 
industry. Therefore, the same reasoning which motivated the dis- 
missal of CHARGES I and II should apply here with equal force. 

For the reasons above stated the charges in this behalf are dismissed 
without prejudice. 

Charge IV. Here respondent is charged with the use of seven 
separate representations, all of which, it is alleged, were designed to 
mislead and deceive the public into the belief that respondent’s fabrics 
were not composed of rayon but of fibers other than rayon. 

In this connection we are again met with the issue of the fiber 
content of respondent’s fabrics and of the nomenclature covering same 
as under Charge I, except that here, instead of failure to disclose rayon 
content, respondent is charged with an attempt to affirmatively, or by 
innuendo, represent that its product is “different” and “in a class 
by itself.” 

Many of the foregoing expressions may properly be considered as’ 
mere puffery, and certainly a producer should be-allowed some reason- 
able latitude to extol his wares as otherwise the practical and economic 
justification for advertising and publicity: ceases to exist. Further- 
more, there is nothing of record to substantiate the charge that any or 
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all of the alleged usages ever in fact attained the end for which they 
were allegedly formulated and used. 

In addition to the foregoing reasoning, it will be seen that all of 
the representations alleged are inextricably associated with fabric 
nomenclature, the charges concerning which were dismissed under 
CHARGE I, as above. 

For the reasons above stated the charges in this behalf are dismissed 
without prejudice. 

Charge V. All of the representations made by respondent under 
this charge may be classified as referring to the physical attributes, 
qualities or characteristics claimed by respondent in favor of its 
products. The vast majority of these representations were publicized 
through the medium of radio continuities broadcast during the year 
1942, so it would appear there is no present public interest in the 
evanescent statements of a radio announcer of a past decade. Con- 
cerning the remaining advertisements, howsoever disseminated, all 
such bear date prior to July of 1946 at which time the Commission 
had completed its proof as to these advertisements, so that the record 
is devoid of any indication of current or actual usage of same for some: 
eight years. 

Apropos the immediate foregoing, reference is made to the afore- 
described Rayon and Acetate Textile Industry Rules of December 11,. 
1951, Group II, Rule “A,” entitled : “Labeling Information as to Treat- 
ment and Care of Product,” and Rule “B,” entitled: “Educational 
Program as to Treatment and Care of Product.” These rules, agreed. 
to by the respondent, provide for the giving, by tag or label attached 
to products, of adequate information regarding care, handling and. 
service of fabrics, including the proper methods of dyeing, cleaning,. 
washing and ironing thereof, as well also the furnishing and dis- 
seminating, through advertisements, educational campaigns or other 
media of publicity, accurate information as to the proper care, treat- 
ment and cleaning of rayon and acetate fabrics to the end that con- 
sumers may obtain and enjoy full benefit of the desirable qualities and 
service of such products. In furtherance and support of the objectives 
of the Rules as an entirety, and of Rules Group I, “A” and “B,” and 
since the promulgation thereof by the Commission, the respondent has: 
appropriated approximately $2,000,000 in excess of its normal advertis- 
ing budget; has made use of radio, television, advertising in the largest 
magazines of nation wide circulation; educational services to stores 
and consumers on a national scale; issued in excess of 100,000,000 tags 
and labels dealing with fiber identification and care; and further, at 
its own expense, has reprinted the Rules and distributed same to 
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approximately 20,000 retailers, garment manufacturers, mills and to 
those engaged in the chain of distribution in the fabric field. The fore- 
going is recounted as indicating an intention on the part of the respond- 
ent to abide by the Rules and thus, by its example as a dominating 
factor in its field, to have a beneficial effect upon others. 

For the reasons above stated the charges in this behalf are dismissed 
without prejudice. 

For the reasons above given, and under the circumstances here pre- 
sented, the public interest does not require any corrective action at this 
time. Itis accordingly, 

Ordered, That the complaint in this proceeding be, and the same 
hereby is, dismissed, without prejudice. 
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In THE Marrer or 
FRUITVALE CANNING COMPANY 


Docket 5989. Order and opinion, August 4, 1953 


Before Mr. Abner FL’. Lipscomb, hearing examiner. 
Mr. Edward S. Ragsdale and Mr. Cecil G. Miles for the Commission. 
Hadsell, Murman & Bishop, of San Francisco, Calif., for respondent. 


ORDER DENYING RESPONDENT’S PETITION FOR REHEARING OF APPEAL 


Respondent, subsequent to the filing of its answer to the complaint 
in this proceeding, filed a motion with the hearing examiner for a bill 
of particulars. The hearing examiner issued an order granting said 
motion, and counsel supporting the complaint appealed to the Com- 
mission from said order. The Commission, after determining that a 
prompt decision on the appeal was necessary to prevent unusual delay 
and expense in the disposition of this proceeding, considered said 
appeal on its merits, and on February 9, 1953, issued an order sustain- 
ing the appeal, vacating and setting aside the hearing examiner’s 
order, and remanding the case to the hearing examiner for trial in 
regular course. Respondent, on June 29, 1953, filed a petition with the 
Commission for a rehearing on the said appeal. Counsel supporting 
the complaint, on July 3, 1953, filed an answer opposing the petition. 

The only point raised by respondent in said petition for rehearing 
which was not before the Commission at the time of its decision on the 
appeal is that the Commission, on May 19, 1953, denied appeals of 
counsel supporting the complaints in the matters of Distillers Corpora- 
tion-Seagrams Ltd., Docket No. 6047, and Schenley Industries, Inc., 
Docket No. 6048, from orders of the hearing examiner by which motions 
of the respondents for bills of particulars were granted in part and 
denied in part. Respondent contends that the Commission’s action on 
those appeals “indicates a change of view more favorable to respond- 
ents who seek, through bills of particulars, more informative details 
than are given in the forms of complaints in use in these proceedings.” 

Lhe Commission, in its orders denying the appeals of counsel sup- 
porting the complaints in the two cases cited by respondent, stated 
that it was not shown that prompt decisions on the appeals were nec- 
essary to prevent unusual delay and expense in the disposition of the 
proceedings, and also that the hearing examiner, by his rulings on 
respondents’ motions for bills of particulars, had not abused the dis- 
cretion vested in him. The Commission’s actions in those cases cannot 
be construed as representing a change in view with respect to requests 
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for bills of particulars. The complaints in those two cases charged 
violations of Section 5 of the Federal Trade Commission Act. The 
complaint in this case charges violation of subsection (a) of Section 2 
of the Clayton Act. It is obvious that complaints involving violations 
of the broad terms of the Federal Trade Commission Act might require 
more particularization than complaints involving violations of the 
Clayton Act, where the statutory offenses are defined in greater detail. 

The Commission, in its order of February 9, 1953, sustaining the 
appeal of counsel supporting the complaint in this case, expressed 
the opinion that the complaint herein is not only legally sufficient but 
also that the absence of further particulars therein cannot operate 
to deprive the respondent of a full and fair hearing. Respondent’s 
petition for a rehearing on the appeal presents no reason for changing 
that opinion. 

The Commission having duly considered respondent’s said petition 
and answer thereto, and being of the opinion that the rehearing 
requested is not warranted : 

It is ordered, That respondent’s said petition for rehearing be, and 
it hereby is, denied. 

It is further ordered, That this case be, and it hereby is, remanded 
to the hearing examiner for trial in regular course. 


OPINION 


Commissioners Mason and Carretta concur in this order and repeat 
that, in their opinion, the complaint issued in this matter sufficiently 
informs respondent of the statutory violations with which it is charged. 
Commissioners Mason and Carretta also repeat that they are of the 
opinion that if counsel in support of the complaint seeks to prove at 
the hearing violations other than those alleged in Paragraph 7 of 
the complaint, counsel for the respondent may then renew his motion 
for a bill of particulars. 


DICTOGRAPH PRODUCTS, INC. 179 


Consent Settlement 


In THE Marrer oF 
DICTOGRAPH PRODUCTS, INC. 


CONSENT SETTLEMENT IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6095. Complaint, Apr. 24, 19583—Decision, Aug. 5, 19538 


Where a corporation engaged in the manufacture and in the competitive interstate 
sale and distribution of its ‘““Acousticon” hearing aids; in advertising the 
same through radio and television commercials, and in newspapers and 
periodicals, circulars, pamphlets, pulletins, and other advertising media, 
including newspaper mats, reprints of advertisements used by it, radio and 
television scripts, circulars, pamphlets, and bulletins furnished by it to its 
distributors, who used the same to advertise said product, it paying a portion 

. Of said distributors’ advertising expenses; directly or by implication— 

(a) Falsely represented that the Government, through the U. 8. Public Health 
Service, had made an investigation of hearing aids; 

(b) Falsely represented that a booklet entitled “U. S. Government Exposé of 
Hearing Aids’ was published by the Government and contained a report by 
it on such products ; 

(c) Falsely represented that as a result of such investigation the Government 
said all one-performance hearing aids were failures ; when in fact the Govern- 
ment had neither held that such type or any other class of hearing aids were 
failures ; and 

(d) Falsely represented that with the exception of its own product no hearing 
aids had been improved in recent years and that only its product gave 
satisfactory hearing help ; and 

(e) Falsely represented that its said aids were recommended by the Government : 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and of competitors and constituted 
unfair methods of competition in commerce and unfair and deceptive acts 
and practices therein. 


Before Ur. James A. Purcell, hearing examiner. 


Mr. Edward F. Downs for the Commission. 
Mr. Theodore F. Tonkonogy, of New York City, for respondent. 


CONSENT SETTLEMENT? 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on April 24, 1953, issued and subsequently 
served its complaint on the respondent named in the caption hereof, 


1The Commission’s “Notice” announcing and promulgating the consent settlement as 
published herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on August 5, 1953, and ordered entered: 
of record as the Commission’s findings as to the facts, conclusion, and order in disposition 
of this proceeding. 

The time for filing report of compliance pursuant to the aforesaid order runs from the 
date of service hereof. 
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charging it with the use of unfair methods of competition and unfair 
and deceptive acts and practices in violation of the provisions of said 
Act. 

The respondent desiring that this proceeding be disposed of by the 
consent settlement procedure provided in Rule V of the Commission’s 
Rules of Practice, solely for the purposes of this proceeding, and any 
review thereof, and the enforcement of the order consented to, and 
conditioned upon the Commission’s acceptance of the consent settle- 
ment hereinafter set forth and in lieu of the answer to said complaint 
hereby: 

1. Admits all the jurisdictional allegations set forth in the com-. 
plaint. 

2. Consents that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 
and desist. It is understood that the respondent, in consenting to the 
Commission’s entry of said findings as to the facts, conclusion, and 
order to cease and desist, specifically refrains from admitting or deny- 
ing that it has engaged in any of the acts or practices stated therein to 
be in violation of law. 

3. Agrees that this consent settlement may be set aside in whole or 
in part under the conditions and in the manner provided in para- 
graph (f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawdul, - 
the conclusion based thereon, and the order to cease and desist, all of 
which the respondent consents may be entered herein in final disposi- 
tion of this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


ParacraPH 1. Respondent Dictograph Products, Inc., is a corpera- 
tion, organized, existing and doing business under and by virtue of 
the laws of the State of New York, having its principal office and 
place of business and its factory at Jamaica, Long Island, New York. 

Par, 2. Respondent is now and for several years last past has been, 
engaged in the manufacture, distribution and sale of hearing aids. 
Such hearing aids are advertised and sold by respondent under the 
trade name “Acousticon.” 

Respondent causes and has caused said hearing aids when sold to 
be transported from its place of business in the State of New York 
to purchasers thereof located in various other States of the: United 
States and in the District of Columbia and at all times mentioned 
herein has maintained a course of trade in said hearing aids in com- 
merce among and between the various States of the United States 
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and in the District of Columbia. Respondent’s volume of business 
in said hearing aids in such commerce is and has been substantial. 

Par. 3. In the course and conduct of its business, respondent has been 
and is now engaged in substantial competition with other corporations 
and with firms, partnerships and individuals likewise engaged in the 
manufacture, distribution and sale of hearing aids in commerce be- 
tween and among the various States of the United States, and in the 
District of Columbia. 

Par. 4. In the course and conduct of its business as aforesaid, and 
for the purpose of inducing the purchase of its hearing aids, in com- 
merce as “commerce” is defined in the Federal Trade Commission Act, 
respondent has made certain statements and representations by radio 
and television commercial announcements, by advertisements in news- 
papers and magazines, and by circulars, pamphlets, bulletins and other 
advertising media. Said statements and representations were also 
contained in newspaper mats, reprints of advertisements used by 
respondent, radio and television scripts, circulars, pamphlets and bulle- 
tins furnished by respondent to its distributors who used them to 
advertise respondent’s hearing aids with respondent paying a portion 
of such distributors’ advertising expenses. Among and typical, but 
not all inclusive, of such statements and representations were the 
following: 

The whole story of the U. S. Government’s investigation and exposé of hearing 


and hearing aids is yours—absolutely free—in a new 20-page booklet published 
by Acousticon Research Laboratories. 


DON’T BUY A Picture of booklet 
HEARING AID entitled “U.S. 
UNTIL YOU Government Exposé 
READ THIS FREE BOOK! of Hearing Aids” 


Save money—up to $200! Save trouble, disappointment! Protect your 
hearing! Get the facts—know the truth about hearing aids. Read what the 
UNITED STATES GOVERNMENT says about them. 

You can now read this astounding story of the Government's investigation 
and exposé of hearing aids. 

Read how the U. 8. Government branded one-performance hearing aids as 
appalling failures. Read what the Government declared must be done to give 
truly scientific help to the hard of hearing. Read the 8-point program recom- 
mended by the Government... 

Only ACOUSTICON did the job recommended by the U. 8. GOVERNMENT 
to give you Scientific Hearing Help! 

The United States Public Health Service—gave the hearing aid industry a 
clear-cut, eight-point program that had to be followed... 

The vital program laid down by the U. S. Public Health Service was followed 
by only one hearing aid manufacturer—ACOUSTICON. 
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The conditions revealed by the U. 8. Public Health Service are still true today— 
with the single exception of Acousticon, who alone fulfilled the Government's 
recommendations. 

For only $69.50 you can now have the kind of scientific hearing help recom- 
mended by the U. S. Government. 

Your Government Recommended This Hearing Aid Be Built. 

Acousticon—and only Acousticon—is equipped to give you the help you need 
as recommended by The U. S. Public Health Service. 

Par. 5. By means of the aforesaid statements and representations, 
and others of similar import not herein specifically set out, respondent 
has represented directly or by implication that the United States Gov- 
ernment, through the United States Public Health Service made an 
investigation of hearing aids; that a booklet entitled “U. S. Govern- 
ment Exposé of Hearing Aids” was published by the United States 
Government, and contained a report by the Government on hearing 
aids; that as a result of the aforesaid investigation the United States 
Government said all one-performance hearing aids were appalling 
failures; that with the exception of respondent’s hearing aids no hear- 
ing aids have been improved in recent years; that only respondent’s 
hearing aids give you satisfactory hearing help; and that respondent’s 
hearing aids are recommended by the United States Government. 

Par. 6. The foregoing statements and representations are false, 
deceptive and misleading, and constitute disparagement of competitive 
products. In truth and in fact, the United States Government. has not 
made an investigation of hearing aids through the United States 
Public Health Service or otherwise. The United States Government 
did not publish the booklet entitled “U. S. Government Exposé of 
Hearing Aids” nor does said booklet contain a report on hearing aids 
by the United States Government or any of its branches. The United 
States Government has never held that all one-performance hearing 
aids or any other class of hearing aids were failures. Many hearing 
aids, other than respondent’s have been improved in recent years, and 
many of them give as much satisfaction to the hard of hearing as do 
respondent’s hearing aids. Respondent’s hearing aids have not been 
recommended by the United States Government or any branch thereof. 

Par. 7. The use by respondent of the aforesaid false, deceptive and 
misleading statements and representations, has had the capacity and 
tendency to mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that said statements and 
representations were true and into the purchase of substantial quanti- 
ties of respondent’s hearing aids in preference to the hearing aids sold 
by competitors of respondent. As a result thereof, trade has been 
unfairly diverted to respondent from its competitors. In consequence 
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thereof, substantial.injury has been done to respondent’s competitors in 
commerce. 
CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, are 
all to the prejudice and injury of the public and of respondent’s com- 
petitors and constitute unfair methods of competition in commerce 
and unfair and deceptive acts and practices in commerce, within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


It is ordered, That respondent, Dictograph Products, Inc., a corpora- 
tion, and its officers, agents, representatives and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale or distribution of hearing aids in commerce, do forthwith 
cease and desist from representing directly or by implication: 

(a) That the United States Government, through the United States 
Public Health Service or any other branch of the Government made 
an investigation of hearing aids. 

(b) That booklets published by respondent are published by the 
United States Government or any branch thereof. 

(c) That booklets published by respondent contain a report on 
hearing aids by the U. S. Government or any branch thereof. _ 

(d) That the United States Government or any branch thereof has 
branded any class of hearing aids as failures. 

(e) That said hearing aids are the only ones on the market that are 
satisfactory. 

(f) That said hearing aids are recommended by the United States 
- Government or any branch thereof. 

(g) That competitors’ hearing aids have not been regs in recent 
years. 

It is further ordered, That respondent shall, within 60 days after 
service upon it of this order, file with the eis a report in 
- writing setting forth in detail the manner and form in which it has 
complied with this order. 

DicrocrarH Propucts, Inc., 
ed) By Sraniey Osserman, 
Stanley Osserman, Chairman of 
Board of Directors and General 
Manager. 


Date 7/22/53. 

The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record on this the 5th day 
of August 1953. 
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In THE MATTER OF 


BENJAMIN D. RITHOLZ ET AL. T. A. DR. RITHOLZ & SONS 
COMPANY, ETC. 


DECISION IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION ACT 


Docket 5759. Complaint, Mar. 28, 1950—Decision, Aug. 6, 1953 


Where eight partners engaged in the interstate sale and distribution of sun- 
glasses or goggles and field glasses, in advertising their said products in 
various magazines and periodicals— 

(a) Falsely represented the alloy gold content of the frames, mountings, and 
other metal parts of their sunglasses, marked “gold filled,” as 1/10/12 karat, 
and that the frames would not tarnish ; 

When in fact such content was less than 1/20th of the entire product and was 

below the Bureau of Standards commercial standard which provides that 

no article having an alloy gold content of less than 1/20th of the entire 
product shall be marked “gold filled,” and the deposit of gold on the frames, 
mountings, and other metal parts of their sunglasses, thus marked was not 
of any definite quality or substantial thickness, and consisted only of suffi- 
cient gold to impart thereto a gold color; and said frames would tarnish; 

Falsely represented that the lenses of their sunglasses were “ground and 

polished” and that they “would not break” ; 

Falsely represented that their sunglasses regularly sold at retail at prices 

as high as $5 or more and were of a $15 or $8.50 value and that, when offered 

for sale at a price of $3.89, constituted the biggest sunglass bargain in 

America; 

When in fact they were of a type and quality that regularly retailed at from 
$1.50 to $3; 

(d) Falsely represented that the frames and mountings of their sunglasses 
were manufactured by Bausch & Lomb, American Optical Company, or 
Shuron Optical Company ; 

The facts being that a significant number of their said products were not man- 
ufactured by said concerns ; 

(e) Falsely described certain products offered by them as “Binoculars”; 

When in fact they were not binoculars but field glasses which, unlike the others, 
are not equipped with prisms ; 

(f) Falsely represented that their said product eliminated light loss due to 
surface reflection by 50 percent and that the field of vision thereof was 150 
yards at a distance of 1,000 yards; 

When in fact the light loss due to surface reflection in their said glasses was 
reduced not more than 15 percent and the field of vision was 125 yards at 
said distance; 


(g) Falsely represented that their said field glasses were war surplus and a $10 
value: 


Held, That such acts and practices were all to the prejudice and injury of the 
public and constituted unfair and deceptive acts and practices in commerce, 


(6 


— 


(c 


— 
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Before Mr. Abner E. Lipscomb, hearing examiner, 

Mr. J. ke. Phillips, Jv., Mr. George M. Martin and Mr. Frederick J. 
McManus for the Commission. 

Mr. Benjamin D. Rithola, of Chicago, Ill., for respondents. 

Mr. Frank i. Gettleman, of Chicago, Il., also representing Clark 
Optical Co., Dr. Ritholz & Sons Co. and Dr. Ritholz Optical Co. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated August 6, 1953, the initial 
decision in the instant matter of hearing examiner Abner E. Lipscomb, 
as set out as follows, became on that date the decision of the Commis- 
sion. 

INITIAL DECISION BY ABNER E. LIPSCOMB, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on March 28, 1950, issued and sub- 
sequently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair and 
deceptive acts and practices in commerce in violation of the provisions 
of said Act. Thereafter a hearing was held in Chicago, Illinois, on 
June 13, 1950, at which a stipulation as to the facts was agreed upon 
between counsel supporting the complaint and respondent Benjamin 
D. Ritholz, acting as counsel for all respondents, which was then in- 
corporated into the record. Thereafter, upon motion of counsel sup- 
porting the complaint, said stipulation was, by order of the hearing 
examiner dated July 23, 1952, stricken from the record, which order 
was, upon appeal by the respondents, confirmed by the Commission 
on October 8, 1952. Subsequently Frank E. Gettleman entered his: 
appearance as counsel for the respondents, and agreed with counsel 
supporting the complaint upon another stipulation as to the facts, 
which was submitted to the hearing examiner and by his order incor- 
porated into the record as of May 14, 1953. Under the terms of this 
stipulation, it was agreed between counsel that the facts therein stated 
might be taken as the facts in this proceeding in lieu of evidence in 
support of the allegations of the complaint or in opposition thereto, 
and that the hearing examiner might, without the filing of proposed 
findings as to the facts and conclusions or the presentation of oral 
argument thereon, proceed to issue his initial decision disposing of this 
proceeding. After the submission of said stipulation, counsel for the 
respondents filed a motion requesting that the complaint be dismissed 
as to Clark Optical Company and respondents Dr. Ritholz & Sons 
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Company and Dr. Ritholz Optical Company, to which counsel support- 
ing the complaint filed an answer. Now the hearing examiner, having 
duly considered the record herein, including the stipulation as to the 
facts, motion to dismiss and answer thereto, finds that this proceeding 
is in the interest of the public and makes the following findings as 
to the facts, conclusions drawn therefrom, and order. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondents Benjamin D, Ritholz, Morris I. Ritholz, 
Samuel J. Ritholz, Sylvia Ritholz, Fannie Ritholz, Sophie 
Ritholz, Jacob Bedno (erroneously designated in the complaint as 
Jacob Ritholz), and Anna Ritholz Bedno are individuals, trading as 
copartners, under the names Dr. Ritholz & Sons Company and Dr. 
Ritholz Optical Company, by which names the said individuals and 
copartners are known and under which their business is principally 
conducted at their headquarters and principal place of business at 
1148-1160 West Chicago Avenue, Chicago, Illinois. Said respond- 
ents have also traded individually and as copartners under the ad- 
ditional trade names of Midwest Scientific Company, Clark Optical 
Company, Chicago Goggle Sales Company, Regent Optical Company, 
Parker Optical Company, Veterans’ Emporium, and Goertz Com- 
pany. 

The use of the trade name Parker Optical Company by respondents ~ 
was discontinued in 1949. The use of the trade name Veterans’ Em- 
porium by respondents was discontinued in July 1948. The use of 
the trade name Goertz Company by respondents was discontinued 
in August 1949. The use of the trade name Chicago Goggle Sales 
Company by respondents was discontinued in July 1952. The use 
of the trade name Regent Optical Company by respondents was dis- 

‘continued in April 1952. 

Donald A. Ritholz and Vera R. Ritholz were never members of the 
partnership referred to above. 

Par. 2. The respondents, except Donald A. Ritholz and Vera R. 
Ritholz, are now, and have been for more than 8 years last past, en- 
gaged in the sale and distribution of sunglasses or goggles, and field 
glasses. Said respondents cause their products, when sold, to be 
transported from their said place of business in the State of Illinois 
to purchasers thereof located in various other States of the United 
States and in the District of Columbia. Said respondents maintain, 
and at all times mentioned herein have maintained, a course of trade 
in said products in commerce between and among the various States 
of the United States and in the District of Columbia. The volume of 
business in such commerce is substantial. 
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Par. 3. In the course and conduct of their business and for the 
purpose of inducing the sale of their said sunglasses, goggles and field 
glasses, said respondents have made numerous statements and repre- 
sentations with respect thereto in advertisements inserted in various 
magazines and periodicals, among and typical of which are the fol- 
lowing: 

SURPLUS SALE! 


JUST RECHIVED ANOTHER 
SHIPMENT OF 8,000 BRAND NEW 
AIR CORPS TYPE 

SUN GLASSES 


Picture of a man 
wearing glasses 


$3.89 


* ¢ 8 


Every pair manufactured to exacting 
optical standards! 14 Karat Gold 
Plated frames with Perloid Sweat Bar 
and adjustable rocking nose pads. 
Lenses are sage green meniscus curved 
with ground and polished surfaces. 
Large Aviation type, priced for a quick 
sell-out. Only 8,000 left. Buy now, 
while they last! Don’t pass up biggest 
Sun-Glass bargain in America! 


DR. RITHOLZ OPTICAL CO. 
Main Office and Factory 
1148-1160 W. Chicago Ave. 


‘Said advertisement was also disseminated by respondents through 
the use of their trade name: 


VETERANS EMPORIUM Dept. D2 
1148-1160 W. Chicago Ave., 
Chicago 22, Ill. 


d * * * * & 


WAR SURPLUS 


13,000 BRAND NEW AIR CORPS TYPE 
SUN GLASSES 


With Genuine BAUSCH & LOMB 


War Surplus 
Comfort Cable Temples 


188 


| Picture of a pair of glasses | 


Picture of a case 
for glasses 
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$3.89 


BASILY WORTH $9.95 


Every pair manufactured to exacting 
optical standards! 24 Karat Gold 
Plated frames with Pyralin Sweat Bar 
and adjustable rocking nose pads. 
Lenses are sage green meniscus curved 
with ground and polished surfaces. 
Large Aviation type, priced for a quick 
sell-out. Only 138,000 left. Buy now, 
while they last! Don’t pass up biggest 
Sun-Glass bargain in America! 


VETERAN’S EMPORIUM Dept. D1 
1148-1160 W. Chicago Ave., 
Chicago 22, Ill. 


* * * 
Best 


Buy Under 
The Sun 


Men’s and 
Women’s sizes 


FORMBRLY $8.50 VALUE 


Super-Sensationally Priced at only 


*Cool Green meniscus curved, 
polished lenses. 


*Gold Plated adjustable frames 
* * * 
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Picture of a man 
wearing glasses 


* ok * 


U. 8. Army Air Force Type 
SUN GLASSES 


Picture of a pair of glasses 


and a case for the glasses 


Genuine Leatherette 
Case Included 


$1.88 
Postpaid 


*Lenses meet specification of U. a Gov't. 


Bureau of Standards. 


CHICAGO GOGGLE SALES CO., Dept 100 


* * % 


* * * 
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MAKHE UP TO $10 ON EVERY SALE! 


AIR 
Corps SUN Picture of a man 
TYPH wearing glasses 
GLASSES 
| Picture of a pair of glasses 
$5.00 SELLS 
EVERYWHERE 


UP TO $15 and MORB! 


Just released for civilian use! Here are genuine 12 Karat gold filled, Air Corps 
Type SUN GOGGLES complete with ‘Mother of Pearl’ sweat bar, brow rest and 
rocking pads, scientific ray-absorbent “No Glare” ground and polished sage green 
lenses, dropped before curving, and self-adjusting comfort cable ear pieces. * * * 
Send for your sample pair of these fine Sun Goggles—only $5.00, postage pre- 
paid. Or send no money. Just deposit $5.00 with your own postman, plus 
postage—your money back if not delighted. 


MIDWEST SCIENTIFIC CO. Dept. 61-A, 1148-1160 W. Chicago Ave., 
Chicago 22, Ill. 
* ® * * * =e * 


1/10/12 KARAT GOLD FILLED AIR CORPS TYPH 
SUN GLASSES 


Genuine 1/10-12K Pink Gold Filled * * * 
$3.95 ... ground and _ polished lenses. 


* * * * * * * 


HARD-AS-ROCK 
Sun Glasses 
hard as the Rock of Gibraltar 
‘ 


* * * Guaranteed to withstand shock and strain Without Breaking. 
s x * * * & * 


14 Gold Plated 
24 Gold Plated 
12K Gold Filled. 


* * , * * * * % 


-Please do not compare these fine genuine 12K Gold Filled Sun Glasses with 
Cheap inferior nickel or gold plated goggles * * * all our sun glasses are fully 
warranted to be genuine 12K PINK gold filled, guaranteed against tarnishing 
and to stand acid. 


* * * * % %* * 
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Scoop! WAR SURPLUS SUN GLASSES 
Ld t * * * * * 
BRAND NEW 
WAR SURPLUS 
SUN GLASSES 
24 Karat 
Gold 
Plated 136,115 Pairs 


GI frames purchased from War Assets Administration, U. S. Sales Depot 
(Sales Doc. #6698178). Manufactured for U. S. Army Medical Department by 
leading manufacturers; Bausch & Lomb Optical Co., American Optical Co., and 
Shuron Optical Co. to meet U. S. Army Specifications. Lenses are sage green 
meniscus curved, conform to specifications of National Bureau of Standards 
(CS-79-40). These Sun Glasses are 24 Karat Gold-plated * * *. 


* * * * * * * 


SURPLUS SALE! 
Only $3.49 * * * 


Easily worth $9.95 * * * 24K Gold Plated Frame. Lenses are sage green 
meniscus curved with ground and polished surfaces * * * Biggest Sun Glass 
Value in America. 


* * * * * * & 


Picture of Binoculars - 


WITH COATED 
LENSES 
AND INTERPUPILLARY 
ADJUSTMENT 


$10.00 Value 
only 
$4.98 


Plus 
Picture of Binoculars 20% 


Fed. Tax. 


Sensation of the year! Many features of high priced Binoculars. Heavy duty, 
all-purpose; precision. Carrying case, shoulder straps. SEND NO MONEY, 
pay Postman plus charges. Send remittance with order and we send postpaid. 
Ideal gift. Money back if not satisfied. 


GOERTZ CO., Dept. Gi, 1148 W. Chicago Ave., Chicago 22, Li. 


LIKO BINOCULARS i) 
Coated Lenses, reduces glare, eliminates light loss due to surface reflection by 
50% or more. 


FS * * * * * * 
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WAR SURPLUS SUN GLASSES 
24 K Gold Plated 
With Hard as Rock Non-breakable Lenses. 


Picture of a Man 


MAKE UP TO $10.00 ON EVERY SALE 


Air 
Corps SUN 
Type GLASSES 


cag ae $5.00 SELL EVERYWHERE up 
icture Of Glasses to $15.00 and MORE! 
* * * = “ “4 a 


MIDWEST SCIENTIFIC CO. Dept. 61—A, 1148-1160 W. 
Chicago Ave., Chicago 22, Ill. 


* * * * * * * 


* * * Sun Glasses $1.88 Postpaid * * * Cool Green meniscus polished lenses 
* * * Tenses meet specifications of U. S. Government Bureau of Standards. 


* * * % * * * 


Binoculars $4.98 * * * $10.00 Value. 


* * * * * * * 


LIKO BINOCULARS 
FIELD OF VISION 


The lenses of Liko Binoculars are scientifically ground and polished in order 
to afford the greatest magnification and field of vision. The unusually large 
45 mm. objective lenses give a wider field depth of vision, for objects close by or 
at a greater distance. The field of vision in the Liko Binoculars is 150 yards, 
which means that at a distance of 1,000 yards, an area of 150 yards in width is 
plainly visible. 

Par. 4. Samuel J. Ritholz is an active partner in the above-de- 
scribed partnership, and is licensed to practice the profession of op- 
tometry under and by virtue of the laws of the State of Illinois, and 
is consequently entitled to use the title Doctor. 

Par. 5. The alloy gold content of the frames, mountings, and 
other metal parts of respondents’ sunglasses marked “gold filled” is 
less than 1/20th of the entire product and is below the Bureau of 
Standards’ commercial standard, which provides that no article hav- 
ing alloy gold content of less than 1/20th of the entire product shall 
be marked “gold filled.” 
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Par. 6. The deposit of gold on the frames, mountings, and other 
metal parts of respondents’ sunglasses marked “gold plated” is not of 
any definite quality or substantial thickness and consists only of suf- 
ficient gold to impart to the frames, mountings and other metal parts 
a gold color. The frames of said sunglasses will tarnish. 

Par. 7. The lenses of the sunglasses sold by respondents, which 
are represented to be “ground and polished,” are not in fact ground 
and polished. The lenses of said sunglasses will break. 

Par. 8. The sunglasses sold by respondents are of a type and 
quality that regularly retail at a price ranging from $1.50 to $3. The 
said sunglasses do not regularly sell at retail at prices as high as $5 
or more, nor are said sunglasses of $15 or $8.50 values. The said 
sunglasses, when offered for sale at a price of $3.89, do not constitute 
the biggest sunglass bargain in America. 

Par. 9. The frames and mountings of a significant number of sun- 
glasses sold by respondents were not manufactured by Bausch & Lomb, 
American Optical Company, or Shuron Optical Company. 

Par. 10. The product “Liko Binoculars,” advertised and offered 
for sale by respondents, is not binoculars, but field glasses. Field 
glasses differ from binoculars in the manner in which they are con- 
structed. Binoculars are equipped with prisms, and field glasses do 
not contain prisms. The product sold by respondents as “Liko Binoe- 
ulars” contains no prisms. The light loss due to surface reflection in 
respondents’ glasses is reduced not more than 15 percent. The field 
of vision of respondents’ field glasses is 125 yards at a distance of 1,000 - 
yards. The field glasses sold by respondents are not war surplus and 
are not a $10 value. 

Par. 11. Benjamin D. Ritholz and Morris I. Ritholz are veterans 
of World War I. 

Par. 12. The respondent Benjamin D. Ritholz, doing business as 
Clark Optical Company, was, as is alleged in Paragraphs 8, 9, and 
10 of the complaint, engaged in the sale and advertising for sale of 
spectacles, and in connection therewith furnished customers with 
certain devices known as “Self-Test Optometer” and “Cardboard Eye 
Tester.” On May 21, 1951, Benjamin D. Ritholz, as owner of Clark 
Optical Company in answer to a complaint issued by the Post Office, 
executed an “Affidavit of Discontinuance.” 

Par. 13. The use by respondents, other than Donald A. Ritholz and 
Vera R. Ritholz, of the foregoing false, misleading, and deceptive 
statements and representations has had the capacity and tendency to 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that said advertisements and 
representations were true, resulting in the purchase of respondents’ 
products because of such erroneous and mistaken belief. 
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In view of the fact, as herein found, that respondents Donald A. 
Ritholz and Vera R. Ritholz were never members of the copartnership 
hereinabove referred to, it is concluded that respondents’ motion to 
dismiss the complaint as to Donald A. Ritholz and Vera R. Ritholz 
should be granted. 

In view of the fact, as herein found, that respondent Samuel J. 
‘Ritholz is licensed to practice the profession of optometry under and 
by virtue of the laws of the State of Illinois, and to use the title 
“Doctor” in connection therewith, it is concluded that the allegation 
of the complaint relating to respondents’ misuse of the title “Doctor” 
or the abbreviation “Dr.” has not been proven, and therefore that 
respondents’ motion to dismiss the complaint insofar as it relates 
thereto should be granted. 

In view of the fact, as herein found, that respondent Benjamin D. 
Ritholz, doing business as Clark Optical Company, did, on May 21, 
1951, execute an “Affidavit of Discontinuance” in response to a com- 
plaint issued by the Post Office Department, concerning the sale and 
advertising for sale of spectacles, in connection with which said re- 
spondent furnished customers with certain devices known as “Self- 
Test Optometer” and “Cardboard Eye Tester,” it is concluded that 
there is no further public interest in the continuance of the instant 
proceeding insofar as it relates thereto; and, accordingly, it is con- 
cluded that respondents’ motion to dismiss the complaint as to 
respondent Benjamin D. Ritholz, doing business as Clark Optical 
Company, should be granted. 

In view of the fact, as herein found, that respondents Benjamin D. 
Ritholz and Morris I. Ritholz are veterans of World War J, it is 
concluded that the allegation of the complaint that no one of the 
respondents trading under the name of Veterans Emporium is a 
veteran of World War I or II should be dismissed. 

Tt is further concluded that the acts and practices of respondents, 
with the exceptions hereinabove set forth, are all to the prejudice and 
injury of the public, and constitute unfair and deceptive acts and 
practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 

ORDER 


It is ordered, That respondents Benjamin D. Ritholz, Morris I. 
Ritholz, Samuel J. Ritholz, Sylvia Ritholz, Fannie Ritholz, Sophie 
Ritholz, Jacob Bedno (erroneously designated in the complaint as 
Jacob Ritholz), and Anna Ritholz Bedno, individually and as 
copartners trading as Dr. Ritholz & Sons Company, Dr. Ritholz 
Optical Company, and under other names, their representatives, 

4034435714 
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agents and employees, directly or through any corporate or other de- 
vice in connection with the offering for sale, sale and distribution of 
sunglasses, goggles and field glasses in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, do forthwith cease and 
desist from: 

1. Disseminating or causing to be disseminated, by means of the 
United States mails or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or by implication: 

a. That the alloy gold content of the frames, mountings and other 
metal parts of their sunglasses is 1/10/12 Karat or 1/10/12 K, or any 
other percentage of gold content, unless and until said products actu- 
ally contain the percentage of gold so represented ; 

b. That their sunglasses are gold plated, when the deposit of gold 
on the frames, mountings, and other metal parts thereof is not of any 
definite quality and substantial thickness ; 

ce. That the frames of their sunglasses will not tarnish, when the 
metal parts thereof are of such composition that they will in fact 
tarnish ; 

d. That the lenses of their sunglasses are ground and polished, un- 
less and until such is in fact true; 

e. That. the lenses of their sunglasses are nonbreakable, unless and 
until such is in fact true; 

f. That their products are of a type and quality regularly retailing 
at prices as high as $5 or more, or that such products are of a value of 
$8.50, $10, or $15, or any other specific amount, unless and until such 
is in fact true; 

g. That the frames and mountings of their sunglasses are manu- 
factured by Bausch & Lomb, American Optical Company, Shuron 
Optical Company, or any other manufacturer, unless and until such 
frames and mountings are in fact so manufactured ; 

h. That their product designated “Liko Binoculars,” or that product 
or any substantially similar product designated by any name, is binoc- 
ulars, unless and until such product is so constructed as to contain 
prisms}; 

i. That their product designated “Liko Binoculars,” or that product 
or any similar product designated by any name, eliminates light loss 
due to surface reflection by 50 per cent, or any other percentage, unless 
and until such is in fact true; 

j. That the field of vision of their product designated “Liko Binocu- 
lars,” or of that or any similar product designated by any name, is 
150 yards, or an area of 150 yards at a distance of 1,000 yards, or any 
other specific area or distance, unless and until such is in fact true; 
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k. That their products are war surplus, or purchased or received 
from the Air Corps, Air Force, War Assets Administration, or other 
Government agency, unless and until such is in fact true; 

2. Disseminating or causing to be disseminated any advertisement, 
by any means, for the purpose of inducing, or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of said products, which 
advertisement contains any of the representations prohibited in Para- 
graph 1 hereof. 

lt is further ordered, That the complaint herein, insofar as it relates 
to respondents Donald A. Ritholz and Vera R. Ritholz, be, and the 
same hereby is, dismissed. 

It is further ordered, That the complaint herein, insofar as it relates 
to respondents’ use in their trade name or advertising of the title 
“Doctor” or the abbreviation “Dr.,” be, and the same hereby is, dis- 
missed. 

It is further ordered, That the complaint herein, insofar as it relates 
to respondent Benjamin D. Ritholz trading as Clark Optical Com- 
pany, be, and the same hereby is, dismissed. 

Itis further ordered, That the complaint herein, insofar as it relates 
to respondents’ use of the word “Veterans” in the trade name “Veterans 
Emporium,” or in any other manner relating to respondents’ service 
in the Armed Forces, be, and the same hereby is, dismissed. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That respondents Benjamin D. Ritholz, Morris I. 
Ritholz, Samuel J. Ritholz, Sylvia Ritholz, Fannie Ritholz, Sophie 
Ritholz, Jacob Bedno (erroneously designated in the complaint as 
Jacob Ritholz), and Ann Ritholz Bedno, individualy and as copartners 
trading as Dr. Ritholz & Sons Company, Dr. Ritholz Optical Com- 
pany, and under other names, shall, within sixty (60) days after serv- 
ice upon them of this order, file with the Commission a report in writ- 
ing setting forth in detail the manner and form in which they have 
complied with the order to cease and desist [as required by said 
declaratory decision and order of August 6, 1953]. 
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In THE MATTER OF 
ROBERT HALL CLOTHES, INC., ET AL. 


CONSENT SETTLEMENT IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 5985. Complaint, May 8, 1952—Decision, Aug. 19, 1953 


Where a corporation engaged in the operation of two clothing factories and oue 
warehouse, and of numerous subsidiary corporations, engaged in the opera- 
tion of many retail clothing stores located in many of the States, and in the 
shipment of clothing made by it and purchased from others to said retail 
stores; and three individuals, officers thereof; competitively engaged as 
aforesaid ; in newspaper advertisements of their said clothing, in which they 
inserted the name of the particular retail store concerned, they paying the 
cost of publication— 

(a) Falsely represented that the regular prices for the clothing thus offered were 
greater than those prices at which it was being offered in said advertise- 
ments; 

(b) Falsely represented that because said corporation had reduced the prices 
of the clothing so advertised, purchasers of such clothing would save money ; 
when in fact the prices had not been reduced ; and 

(c) Falsely represented that said corporation’s clothing thus advertised was of a 
specific value which was in excess of the price charged therefor by it: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and of competitors of said corporate 
respondent and constituted unfair methods of competition in commerce and 
unfair and deceptive acts and practices therein. 


Before Mr. John Lewis, hearing examiner. 
Mr. Edward F. Downs for the Commission. 
Stroock & Stroock & Lavan, of New York City, for respondents. 


CONSENT SETTLEMENT 1 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 8, 1952, issued and subse- 
quently served its complaint on the respondents named in the caption 
hereof, charging them with the use of unfair methods of competition 
and unfair and deceptive acts and practices in violation of the pro- 
visions of said Act. 

The respondents, desiring that this proceeding be disposed of by 
the consent settlement procedure provided in Rule V of the Commis- 


1The Commission’s “Notice” announcing and promulgating the consent settlement as 
published herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on August 19, 1953, and ordered entered 
of record as the Commission’s findings as to the facts, conclusion, and order in disposition 
of this proceeding. 


The time for filing report of compliance pursuant to the aforesaid order runs from the 
date of service hereof. 
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sion’s Rules of Practice, solely for the purpose of this proceeding, any 
review thereof, and the enforcement of the order consented to, and 
conditioned upon the Commission’s acceptance of the consent settle- 
ment hereinafter set forth, and in lieu of the answer to said complaint 
heretofore filed and which, upon acceptance by the Commission of 
this settlement, is to be withdrawn from the record, hereby: 

1, Admit all the jurisdictional allegations set forth in the com- 
plaint. 

2. Consent that the Commission may enter the matters herein- 
after set forth as its findings as to the facts, conclusion, and order to 
cease and desist. It is understood that respondents, in consenting 
to the Commission’s entry of said findings as to the facts, conclusion, 
and order to cease and desist, specifically refrain from admitting or 
denying that they have engaged in any of the acts or practices stated 
therein to be in violation of law. 

3. Agree that this consent settlement may be set aside in whole or 
in part under the conditions and in the manner provided in paragraph 
(f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 
the conclusion based thereon, and the other to cease and desist, all of 
which respondents consent may be entered herein in final disposition 
of this proceedings are as follows: 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent, Robert Hail Clothes. Inc., is a cor- 
poration organized, existing and doing business under and by virtue 
of the laws of the State of Delaware with its office and principal place 
of business at 1241 Broadway, New York City, New York. 

Respondents Harold Rosner, Frank B. Sawdon, and Achilles Suy- 
_ ker are now, and were during all the times hereinafter stated officers 
and directors of said respondent corporation, and as such direct and 
have directed the activities of respondent corporation, and formulate 
and control and have formulated and controlled its policies, practices 
and affairs including the advertising representations made in con- 
nection therewith. 

Par, 2. Respondent Robert Hall Clothes, Inc., is now, and for more 
than 1 year last past has been the owner of all the issued and outstand- 
ing capital stock of numerous subsidiary corporations engaged in the 
operation of many retail clothing stores located in many of the States, 
and is engaged in the operation of two clothing factories and 
one warehouse. The activities of the aforesaid subsidiary corpora- 
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tions are controlled and directed by respondent Robert Hall Clothes, 
Inc. 

The aforesaid retail stores sell men’s, women’s, and children’s 
clothing to the purchasing public, some of which clothing is manu- 
factured by corporate respondent’s subsidiary manufacturing corpora- 
tions and some of which is purchased by said respondent from other 
manufacturers. 

Corporate respondent ships and has shipped the clothing manufac- 
tured by it and purchased from other manufacturers from its facto- 
ries and warehouses and from the factories of other manufacturers 
from which it buys and has bought clothing, to the aforesaid retail 
stores which are located throughout various States of the United 
States. In many instances the retail stores are located in States other 
than the State in which such shipments have or had their origin. 

The aforesaid retail stores are engaged in the sale of clothing and 
the shipment of certain thereof in commerce as “commerce” is defined 
in the Federal Trade Commission Act, to purchasers located in States 
other than that in which such shipments have or had their origin. 

The corporate respondent maintains and at all times mentioned 
herein has maintained a course of trade in said clothing in commerce 
among and between the various States of the United States. 

Par. 8. In the course and conduct of the business as aforesaid, and 
for the purpose of inducing the purchase of the aforesaid clothing,. 
respondents, other than A. Harry Feldman, caused advertisements 
to be published in newspapers circulated among prospective pur- 
chasers in various of the several States of the United States. Among 
and typical, but not all inclusive of the representations made in such 
advertisements so published and circulated, are the following: 


39.95 Gabardines and All-Wool Coverts with 100% Wool Liners 29.95. 
49.95 All-Wool Gabardines with 100% All-Wool Liners 34.95 


Rush to Robert Hall 


31,000 BRAND NEW All-Wool Winter Coats Regularly from $23.95 to 
$43.95 
13.95 18.95 23.95 


Saves 33% at ROBERT HALL 
Boys 5.95 Gabardine Slacks 3.99 


Luxurious All-Wool 2-Ply Worsted Suits 


Regular 39.95 Value ......... 29.95. 
Pure Wool lavishly fur-trimmed coats 
Regular 50.00, value . ou 5 0+ owes 37.95 


This week Robert Hall slashes prices on thousands of fine winter coats! 
Now pay only 13.95, 18.95 or 23.95 for-regular 23.95 to 43.95 coats. 
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When respondents caused such advertisements to be published and 
circulated as aforesaid the name of the respective retail store was 
inserted therein and respondent corporation paid the cost of said 
publication. 

Par. 4. Through the use of the aforesaid statements, and others 
similar thereto not specifically set forth herein, corporate respondent 
represented directly or by implication: 

(a) That its regular prices for the clothing offered for sale in such 
advertisements were greater than those prices at which such clothing 
was being offered for sale in said advertisements. 

(b) That because it had reduced the prices of the clothing so adver- 
tised, purchasers of such clothing would save money. 

(c) That its clothing as so advertised was of a specific value which 
was in excess of the prices charged for such clothing by corporate 
respondent. 

Par. 5. The statements and representations made by respondents, 
other than A. Harry Feldman, in the aforesaid advertisements are 
false, misleading, and deceptive. In truth and in fact: 

(a) Corporate respondent’s regular prices for the clothing offered 
for sale in said advertisements were not greater than the prices at 
which it offered such clothing for sale in said advertisements. 

(b) Corporate respondent had not reduced the prices of the clothing 
offered for sale in said advertisements so that the purchasers thereof 
could not save money from its regular prices for such clothing. 

(c) Corporate respondent’s clothing offered for sale in said adver- 
tisements was not of the value ascribed thereto by them in said 
advertisements. 

Par. 6. In the course and conduct of their business, corporate re- 
spondent and the aforesaid retail stores have been at all times men- 
tioned herein, in substantial competition with other corporations, 
firms and individuals engaged in the business of selling clothing, in 
commerce among and between the various States of the United States. . 

Par. 7. The use by respondents, other than A. Harry Feldman, of 
the foregoing statements and representations, and others similar 
thereto, has had and now has the tendency and capacity to mislead 
a substantial portion of the purchasing public into the erroneous 
and mistaken belief that such statements and representations are true, 
and to induce a substantial portion of the purchasing public, because 
of such erroneous and mistaken belief, to purchase the clothing sold 
by corporate respondent through its retail stores. Asa result of said 
respondents’ practices as aforesaid, injury has been done to competi- 
tion in commerce among and between the various States of the United 


States. 
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CONCLUSION 


The acts and practices of respondents, other than A. Harry Feld- 
man, as herein found are all to the prejudice and injury of the public 
and of the competitors of corporate respondent, and constitute unfair 
methods of competition and unfair and deceptive acts and practices 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 

ORDER TO CEASE AND DESIST 


It is ordered, that respondent, Robert Hall Clothes, Inc., a corpora- 
tion, and its officers, representatives, agents, and employees and 
respondents Harold Rosner, Frank B. Sawdon, and Achilles Suyker, 
as officers and directors of said corporate respondent, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale and distribution of clothing in commerce as “commerce” 
is defined in the Federal Trade Commission Act, do forthwith cease 
and desist from: 

1. Representing, directly or by implication that the regular price 
of corporate respondent’s clothing is any amount in excess of the 
price at which such clothing is being offered for sale or has been sold 
by corporate respondent in recent regular course of business. 

2. Representing, directly or by implication, that any price which 
does not constitute a reduction from corporate respondent’s former 
prices for its clothing affords any savings to purchasers from corpo- 
rate respondent’s regular prices, or misrepresenting in any manner the 
amount of savings afforded to purchasers of corporate respondent’s 
clothing. 

3. Representing, directly or by implication, that the value of cor- 
porate respondent’s clothing is any amount in excess of its actual value. 
Provided, however, That nothing contained in this order shall prevent 
respondents from advertising or otherwise representing that corporate 
respondent’s merchandise is worth or of a value in excess of the stated 
price, provided such worth or value is based upon the price of com- 
parable merchandise sold by other retailers in the same trade territory. 

4. Cooperating or participating with corporate respondent’s sub- 
sidiary retail stores in disseminating any advertisement containing 
any representation prohibited by this order. 

It is further ordered, That the complaint herein be and it hereby 
is dismissed without prejudice as to respondent A. Harry Feldman. 

It is further ordered, That respondents Robert Hall Clothes, Inc., 
Harold Rosner, Frank B. Sawdon, and Achilles Suyker shall, within 
sixty (60) days after service upon them of this order, file with the 
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Commission a report in writing setting forth in detail the manner and 
form in which they have complied with this order. 


By (Sed) 
(Sed) 
(Sgd) 
(Sgd) 
(Sed) 


Date: 


Rosert Harz Crotues, Ivc., 
Harorp Rosner, 
President. 
Harold Rosner, 
Harorp Rosner, 
Frank B. Sawdon, 
Frank B. Sawpon, 
A. Harry Feldman, 
A. Harry FEeLpMan, 
Achilles Suyker, 
ACHILLES SUYKER. 


The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record this 19th day of 


August 1953. 
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In THE MATTER OF 
AMERICAN TACK COMPANY, INC., ET AL. 


DECISION IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION ACT 


Docket 5758. Complaint, Mar. 23, 1950—Decision, Aug. 21, 1953 


Where a corporate manufacturer, and a second corporate concern, engaged as 
purchasing, selling, and distributing agent for the former, and four indi- 
viduals who formulated, directed, and controlled the policies and practices 
of both, engaged in the sale and distribution of thumbtacks made by said 
manufacturer; and in the sale and distribution also of finished thumbtacks 
imported from Germany, which they imported in bulk, removed from the 
original shipping cases, and packaged in small boxes labeled “Solid Head 
Nickel Plated Thumbtacks”’— 

Sold said thumbtacks last referred to to jobbers and dealers for resale to 
the general public, without any imprinting, labeling, or marking on the 
boxes or packages in which they were packed to indicate to purchasers that 
they were of foreign or German origin; with tendency and capacity to 
mislead and deceive members of the purchasing public into the false belief, 
that said products were of domestic manufacture and origin, and into the 
purchase thereof in reliance on such erroneous belief : 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constituted unfair and de- 
ceptive acts and practices in commerce. 

Before Mr. Frank Heir, hearing examiner. 
Mr. Jesse D. Kash for the Commission. 


Rosenbaum & Gellar, of New York City, for respondents. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on March 23, 1950, issued and sub- 
sequently served its complaint in this proceeding upon the respond- 
ents named in the caption hereof, charging them with the use of un- 
fair and deceptive acts and practices in commerce in violation of the 
provisions of said Act. After the filing by respondents of their joint 
answer to the complaint, hearings were held at which testimony and 
other evidence in support of and in opposition to the allegations of 
the complaint were introduced before a hearing examiner of the Com- 
mission, theretofore duly designated by it, and such testimony and 
other evidence were duly recorded and filed in the office of the Com- 
mission. On July 14, 1952, the hearing examiner filed his initial 
decision. 

The Commission, having reason to believe that the initial decision 
did not constitute an appropriate disposition of the proceeding, placed | 
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this case on the Commission’s own docket for review and on January 
16, 1953, it issued and thereafter served on the parties its order afford- 
ing the respondents an opportunity to show cause why the initial de- 
cision should not be altered in the manner and to the extent shown in 
the tentative decision attached to said order. Respondents subse- 
quently filed memorandum interposing their objections to the altera- 
tions aforesaid and counsel supporting the complaint filed memoran- 
dum in reply thereto. The Commission having considered and ruled 
on such objections, this proceeding regularly came on for final con- 
sideration by the Commission upon the record here on review; and 
the Commission, having duly considered the matter and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes the following findings as to the facts, 
conclusion drawn therefrom, and order, the same to be in lieu of the 
initial decision of the hearing examiner: 


FINDINGS AS TO THE FACTS 


ParacraPpH 1. American Tack Company, Inc., is a corporation or- 
ganized and existing under and by virtue of the laws of the State of 
New York with its post office address and principal place of business 
at 8-7 Cross Street, Suffern, New York. Michael Markman, Ed- 
ward H. Weinberg, Molly Markman, and James L. Weinberg are 
President, Vice President, Secretary, and Treasurer, respectively, of 
said corporation. The business address of said individuals is the same 
as that. of the corporation. 

Markwin Industries, Inc., is a corporation organized and existing 
under and by virtue of the laws of the State of New York with its 
address and principal place of business at 3-7 Cross Street, Suffern, - 
New York. It is a purchasing, selling and distributing agent for 
American Tack Company, Inc. Harold M. Weinberg, Michael Mark- 
man, Anna Weinberg, and Molly Markman are the Chairman of the 
Board, President, Secretary, and Treasurer, respectively, of said cor- 
poration. The business address of said individuals is the same as that 
of the corporation. 

These respondent individuals formulate, direct, and control the poli- 
cies and practices of the corporations with which they are connected 
and have cooperated in putting into effect the practices hereinafter 
enumerated. 

Par. 2. The respondents are now, and have been for several years 
last past, engaged in the manufacture, sale and distribution of thumb- 
tacks manufactured by respondent American Tack Company, Inc., 
and also in the sale and distribution of finished thumbtacks imported 
from Germany. Respondents cause their said products, when sold, to 
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be shipped from their place of business in the State of New York to 
jobbers and dealers located in various other States of the United States. 
Said jobbers sell to dealers which dealers, in turn, sell said thumb- 
tacks to the general public. Respondents maintain, and at all times 
mentioned herein have maintained a course of trade in said products 
in commerce between and among the various States of the United 
States. Their volume of business in such commerce is substantial. 

Par. 3. In the course and conduct of their business, respondents, 
through Markwin Industries, Inc., purchase and import thumbtacks 
from Germany in bulk quantities. The respondents remove the tacks 
from the original shipping cases, package them in small boxes labeled 
“Solid Head Nickel Plated Thumbtacks.” At no place on the con- 
tainer or otherwise is the fact disclosed that said tacks are of foreign 
origin. 

Par. 4. There has been, and now is, among members of a substantial 
segment of the buying and consuming public throughout the United 
States, including purchasers of thumbtacks, a substantial, sincere and 
subsistent preference for thumbtacks which are of wholly domestic 
manufacture or origin as distinguished from products of foreign man- 
ufacture or origin, although the preponderance of evidence in the 
record in this proceeding indicates that such preference does not exist 
on the part of the entire purchasing public or even the greater portion 
thereof. 

Par. 5. There is substantial evidence that purchasers of respondents’ 
product described hereinabove in Paragraph 3 have actually purchased 
and may purchase under the impression, upon visual inspection, that 
the contents of such packages were in fact made in the United States. 
Furthermore, since the dominant word in the corporate name “Amer- 
ican Tack Company” is “American” and since it is known in the trade 
to be the largest domestic producer of thumbtacks, the fact that it sells 
the product described in Paragraph 3 manifestly would tend-to further 
the impression on the part of members of the trade buying from it 
directly that such products are of domestic manufacture even though 
this respondent’s name has not appeared on individual packages 
thereof. 

Par. 6. There is no reliable, probative, or substantial evidence 
that it has been the custom of respondents to commingle tacks manu- 
factured by them with imported tacks and to designate such mixture 
as “made in U.S, A.” as charged in the complaint. 

Par. 7. There is no reliable, probative, or substantial evidence 
that the respondents’ thumbtacks, designated as “Saf-T-Hed Thumb- 
tacks,” and represented on the containers thereof to have extra metal 
caps, do not in fact have such extra metal caps as represented. 
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Par. 8. The complaint alleged that respondents Anna Weinberg, 
James L. Weinberg, Edward H. Weinberg, and Molly Markman, 
trading as co-partners under the name of Tackanail Company, have 
distributed and sold their merchandise as agent for respondent Ameri- 
can Tack Company, Inc. The record discloses, however, that Tacka- 
nail Company is a jobber and has resold to retailers products acquired 
by it from American Tack Company, Inc., and it further appears 
that this concern has not distributed any. of the solid head nickel 
plated thumbtacks referred to in Paragraph 3 above. Although it has 
been concluded that respondents Ann Weinberg, James L. Weinberg, 
Edward H. Weinberg, and Molly Markham have cooperated, as here- 
above described, in putting into effect and performing the acts and 
practice there referred to, it does not appear that they ever engaged in 
such acts or practice in connection with the offering for sale of mer- 
chandise which was distributed by Tackanail Company. 

Par. 9. The practice of respondents, as hereinabove described in 
Paragraphs 3, 4, and 5, in offering for sale, selling and distributing 
thumbtacks of foreign origin without any imprinting, labeling, or 
marking on the boxes or packages in which they are packed to indi- 
cate to purchasers that said thumbtacks are of German origin, has 
had and has the tendency and capacity to mislead and deceive mem- 
bers of the buying and consuming public into the false and erroneous 
belief that said thumbtacks are of domestic manufacture and origin 
and into the purchase thereof in reliance thereon of such false and 
erroneous belief. 

CONCLUSION 


The aforesaid acts and practices of the respondents, as hereinabove 
found, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the in- 
tent and meaning of the Federal Trade Commission Act. 

The Commission is of the opinion that those allegations of the com- 
plaint as they relate to the acts and practices engaged in by the res- 
pondents, Anna Weinberg, James L. Weinberg, Edward H. Weinberg, 
and Molly Markham, in connection with the offering for sale of mer- 
chandise distributed through Tackanail Company are not supported 
by the record. 

ORDER 


It is ordered, That respondent American Tack Company, Inc., a 
corporation, and its officers; respondents Michael Markham, Edward 
H. Weinberg, Molly Markman, and James L. Weinberg, individually 
and as officers and directors of respondent American Tack Company, 
Inc. ; respondent Markwin Industries, Inc., a corporation, and its of- 
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ficers; and respondents Harold M. Weinberg, Michael Markham, 
Anna Weinberg, and Molly Markham, individually and as officers 
and directors of said Markwin Industries, Inc., and the aforesaid res- 
pondents’ agents, representatives, and employees, directly or through 
any corporate or other device, in connection with the offering for sale, 
sale or distribution in commerce, as “commerce” is defined in the Fed- 
eral Trade Commission Act, of thumbtacks, or other similar products, 
do forthwith cease and desist from offering for sale or selling any such 
products of foreign origin without clearly and conspicuously disclos- 
ing on the packages or other containers in which they are sold to the 
purchasing public, the country of origin of such products. 

It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission: 
a report in writing setting forth in detail the manner and form in 
which they have complied with this order. 

Commissioner Mason dissenting and stating that he is in accord with 
the ruling of the hearing examiner as approved by the United States 
Court of Appeals for the Seventh Circuit in Docket 4795—R. J. 
Reynolds Tobacco Company. 
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In THE MATTER OF 


SIDNEY LENET DOING BUSINESS AS M & M SPRING 
COMPANY 


DECISION IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION ACT 


Docket 6029. Complaint, Aug. 14, 1952—Decision, Sept. 1, 1953 


Where an individual engaged in the interstate sale and distribution to dealers, 
for resale, of automobile springs which were composed of some new and 
some old and previously used parts, and which had the appearance of having 
been made entirely from new and previously unused parts through the 
addition of new metal covers, in competition with concerns engaged in 
manufacturing and Selling entirely new springs— 

(a) Offered and sold its said springs to dealers with no label, marking, or 

designation stamped thereon or attached thereto to indicate to the purchas- 
ing public or to dealers that said springs, which were resold to said public 
with no such disclosure, were made or assembled as aforesaid; and 

(6) In some instances sold to dealers as and for new springs, assembled and 
made entirely from new and previously unused parts, his said product: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and the injury of the public and of competitors of 
respondent, and constituted unfair methods of competition in commerce 
and unfair and deceptive acts and practices therein. 

Before Mr. James A. Purcell, hearing examiner. 
Mr. Edward F. Downs for the Commission. 


Halfpenny, Hahn & Cassedy, of Washington, D. C., for respondent. 


ORDERS AND DECISION OF THE COMMISSION 


Order denying respondent’s appeal from initial decision of hearing 
examiner and decision of the Commission and order to file report of 
compliance, Docket 6029, September 1, 1953, follows: 

This matter came on to be heard by the Commission upon respond- 
ent’s appeal from the initial decision of the hearing examiner and upon 
briefs in support of and in opposition to said appeal, oral argument 
not having been requested. 

In support of his appeal respondent contends that (1) the admis- 
sions contained in his answer to the complaint were made on the 
condition that no order would be issued herein by the Commission 
until final decision in another matter, Docket No. 5964, in which 
matter, at the time of the filing of the appeal herein, the Commission’s 
decision was on appeal and was not final, (2) the Commission does 
not have the power to require respondent to affirmatively disclose that 
his automobile springs contain used parts, and (3) the order is unrea- 
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sonable in that it goes further than is necessary to correct the com- 
plained of unfair practice. 

The entire record herein consists of the complaint and an answer 
by respondent admitting all of the allegations of the complaint except 
that respondent states that he went out of business for himself approxl- 
mately 2 months prior to the issuance of the complaint and since that 
date has been engaged in the sale of automobile springs as a salesman 
for the Lenco Spring Company. This admission answer was filed 
on the condition that the Commission and the hearing examiner would 
not issue an order herein until final decision has been reached in the 
matter of Maurice J. Lenett and Leonard Stolzberg, individuals doing 
business as Lenco Spring Company, Docket No. 5964. This condition 
was expressly waived as to the filing of the hearing examiner’s initial 
decision. At the time the appeal brief was filed herein, the Lenco 
Spring Company matter was before the United States Court for the 
District of Columbia Circuit for review of the Commission’s decision. 
Said appeal was dismissed by the court on June 2, 1953, upon a stipu- 
lation of counsel. The Commission’s decision therein is now final. 
Therefore, the condition contained in said answer has been met and 
the basis for respondent’s said objection to the entry of a decision 
herein has been removed. 

By his admission answer respondent admits that his automobile 
springs, which are made in part of previously used materials, are 
assembled in such a manner as to have an appearance of being made 
entirely of new parts, that they are sold in commerce to dealers and are 
resold by them to the consuming public without any marking or label 
to indicate they are made in part of previously used parts, that they 
are accepted by the purchasing public as made of new parts, and that 
by their sale without markings disclosing they are made of used parts 
respondent has placed in the hands of dealers instrumentalities which 
have the tendency and capacity to deceive a substantial portion of the 
purchasing public into the belief that respondent’s automobile springs 
were made of new parts and to induce them to buy his springs rather 
than competitors as a direct result of this erroneous belief. 

Upon this record it is clear that the provisions of the hearing ex- 
aminer’s order requiring respondent to clearly and conspicuously dis- 
close the fact said automobile springs are made of previously used 
parts, not only on the containers in which they are sold but also by a 
permanent stamp on each spring, are required to remove the illegal 
deception created by respondent’s practice of assembling its springs 
in such a manner as to resemble springs made entirely of new parts, 
and not disclosing their true construction. Such a requirement for 
affirmative disclosure by permanent markings when necessary to pre- 
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vent deception of the purchasing public is clearly within the power 
of the Commission. 

The Commission, therefore, being of the opinion that respondent’s 
grounds for appeal are of no merit and that the initial decision of the 
hearing examiner is appropriate in all respects to dispose of this 
proceeding: 

lt ts ordered, 'That respondent’s appeal from the initial decision of 
the hearing examiner be, and it hereby is, denied. 

It is further ordered, That the initial decision of the hearing ex- 
aminer shall, on the 1st day of September 1953, become the decision of 
the Commission. 

It is further ordered, That respondent Sidney Lenet, an individual, 
shall, within sixty (60) days after service upon him of this order, file 
with the Commission a report in writing setting forth in detail the 
manner and form in which he has complied with the order to cease 
and desist contained in said initial decision * * *, 

Said initial decision, thus adopted by the Commission as its 
decision, follows: 


INITIAL DECISION BY JAMES A. PURCELL, HEARING EXAMINER 


Pursuant to the provisions of the Federal 'Trade Commission Act, 
the Federal Trade Commission on August 14, 1952, issued and sub- 
sequently served its complaint in this proceeding upon the respondent 
Sidney Lenet, an individual doing business as M & M Spring Com- 
pany, charging him with the use of unfair methods of competition 
and unfair and deceptive acts and practices in commerce in violation 
of the provisions of said Act. After the issuance of said complaint, 
and on the 16th day of September 1952, respondent filed an admis- 
sion answer by the terms of which he waived hearing on the allegations 
of fact set forth in the complaint, does not contest the facts as charged 
and specifically admits all of the material allegations of fact as set 
forth in the complaint to be true as charged except that respondent is 
not now engaged in the business activities described in the complaint, 
he having abandoned such on the 15th day of June 1952. 

Thereafter the proceeding regularly came on for final consideration 
by said Hearing Examiner on the complaint and answer, proposed 
findings as to the facts and conclusion not having been requested nor 
filed; and said Hearing Examiner, having duly considered the record 
herein, finds that this proceeding is in the interest of the public and 
makes the following findings as to the facts, conclusion drawn 
therefrom, and order: 


403443—57—_15 
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FINDINGS AS TO THE FACTS 


Paracrapa 1. Respondent Sidney Lenet is an individual doing busi- 

ness as the M & M Spring Company with his office at 3842 Cambridge 
Street and shop at 884 North Budd Street, Philadelphia, Pennsyl- 
vania. 
_ Par. 2. Respondent for more than 1 year prior to June 15, 1952, 
engaged in the business of selling automobile springs, composed of 
some new and some old and previously used parts, to dealers located 
in various parts of the United States who purchase for resale; that 
prior to June 15, 1952, respondent was engaged on his own account in 
the aforesaid business since which time he has abandoned same and 
is presently an employee of another who is engaged in the same line 
of endeavor. 

Par. 3. In the course and conduct of his business as aforesaid, re- 
spondent caused his said automobile springs, when sold by him, to be 
transported from his place of business in the State of Pennsylvania 
to purchasers located in States other than the State of Pennsylvania 
and in the District of Columbia. 

Respondent at all times mentioned herein maintained a course of 
trade in said automobile springs in commerce, as “commerce” is de- 
fined in the Federal Trade Commission Act. The volume of business 
of respondent in said commerce is and has been substantial. 

Par. 4. In the course and conduct of his business the respondent 
bought automobile springs composed of some new and some old and 
previously used parts to which he added new metal covers in a manner 
which gave to such springs the appearance of having been assembled or 
manufactured entirely from new and previously unused parts. 

Par. 5. Respondent sold his automobile springs, as above described, 
to dealers who purchased for resale to the purchasing public, with- 
out any label, marking, or designation stamped thereon or otherwise 
attached thereto, to indicate to the purchasing public or to the dealers 
that said automobile springs were assembled in part from old and 
previously used parts, and such automobile springs were resold to 
the consuming public without any disclosure that they were assembled 
in part from old parts that have been previously used. 

In some instances respondent sold such automobile springs to dealers 
as and for new automobile springs assembled or manufactured en- 
tirely from new and previously unused parts. 

Par. 6. When articles which are assembled or manufactured in 
whole or in part from previously used materials in such a manner 
that they have the appearance of being assembled or manufactured 
from new and previously unused materials, are offered to the pur-: 
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chasing public, and such articles are not clearly and conspicuously 
marked or labeled as having been assembled or manufactured from 
previously used materials, they are readily accepted by members of 
the purchasing public as having been assembled or manufactured en- 
tirely from new and previously unused materials. 

Par. 7. In the course and conduct of his business the respondent 
was at all times mentioned herein in substantial competition with in- 
dividuals, corporations and firms engaged in the business of manu- 
facturing and selling automobile springs manufactured entirely from 
new and previously unused parts in commerce among and between 
the various States of the United States. 

Par. 8. By the aforesaid acts and practices, the respondent placed 
in the hands of dealers the means and instrumentalities whereby said 
dealers may deceive or mislead members of the purchasing public 
into the erroneous and mistaken belief that they were purchasing 
automobile springs manufactured entirely from new and previously 
unused parts, when in fact said springs were composed in part of 
old and previously used parts. 

Par. 9. The failure of the respondent to mark his said springs show- 
ing that they contained old and previously used parts had the tendency 
and capacity to mislead and deceive a substantial portion of the pur- 
chasing public into the erroneous and mistaken belief that the automo- 
bile springs sold by him were new springs assembled or manufactured 
entirely from new and previously unused parts, and to induce a sub- 
stantial portion of the purchasing public to purchase substantial quan- 
tities of respondent’s automobile springs because of such erroneous 
and mistaken belief. As a direct result of the respondent’s practices, 
as aforesaid, substantial trade in commerce has been diverted to the 
respondent from his said competitors and injury has been done to 
competition in commerce between and among the various States of 
the United States and the District of Columbia. 


CONCLUSION 


The acts and practices of the respondent, as herein found, were all 
to the prejudice and injury of the public and of the competitors of 
the respondent, and constituted unfair methods of competition and un- 
fair and deceptive acts and practices, in commerce, within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondent Sidney Lenet, individually and 
doing business as the M & M Spring Company or doing business under 
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any other name or names, his representatives, agents, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale and distribution of automobile springs in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 

1. Offering for sale, selling or delivering to others for sale to the 
public any automobile spring which is composed in whole or in part 
of previously used parts unless a disclosure that said automobile 
spring is composed, in whole or in part as the case may be of previ- 
ously used parts, is permanently stamped or fixed on each said automo- 
bile spring in a clear and conspicuous manner and in such location as 
to be clearly legible to the purchaser thereof, and unless there is 
plainly printed or marked on the box, carton, wrapper, or other con- 
tainer in which such automobile spring is sold or offered for sale, a 
notice that said automobile spring is composed, in whole or in part as 
the case may be, of previously used parts. 

2. Representing, by failure to reveal or otherwise, that an auto- 
mobile spring composed in whole or in part of previously used parts 
is composed entirely of new and previously unused parts. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is further ordered, That respondent Sidney Lenet, an individual, 
shall, within sixty (60) days after service upon him of this order, file 
with the Commission a report in writing setting forth in detail the 
manner and form in which he has complied with the order to cease 
and desist * * * [as required by aforesaid order and decision of the 
Commission]. 
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THE KROGER CO. 
Docket 5991. Complaint, May 14, 1952. Decision, Sept. 8, 1953 


Charge: Knowingly receiving lower prices from sellers of grocery products 
of like grade and quality than said sellers charged respondent’s competitors, in 
violation of subsection (f) of Section 2 of the Clayton Act, as amended by the 
Robinson-Patman Act. 


Before Mr. Webster Ballinger, hearing examiner. 

Mr, Edward S. Ragsdale, Mr. Rice EF. Schrimsher and Mr. Brock- 
man Horne for the Commission. 

Arnold, Fortas & Porter, of Washington, D. C., for respondent. 


DECISION OF THE COMMISSION 


This matter coming on to be heard by the Commission upon its 
review of the hearing examiner’s initial decision herein; and 

The Commission having duly considered the entire record and 
being of the opinion that, although the hearing examiner in his initial 
decision did not accurately construe the admissions made by counsel 
supporting the complaint in their answer to respondent’s motion to 
dismiss, the conclusion reached by him is correct, and that said initial 
decision is adequate and appropriate to dispose of this proceeding: 

It ts ordered, That the attached initial decision of the hearing 
examiner shall, on the 8th day of September, 1953, become the decision 
of the Commission. 

Commissioner Howrey not participating. 


Orper Dismissinc CompLAInt Wirnoutr PRresupIce 
INITIAL DECISION BY WEBSTER BALLINGER, HEARING EXAMINER 


The Federal Trade Commission on the 14th day of May 1952 issued 
its complaint in this proceeding charging respondent, The Kroger 
Co., with having violated the provisions of subsection (f) of Section 
2 of the Clayton Act, as amended by the Robinson-Patman Act 
(U. S. C., Title 15, Sec. 18). Service being made, respondent an- 
swered and the case was, by order of the Commission, assigned to 
the undersigned duly appointed Hearing Examiner. 

Respondent is engaged in the retail grocery business and maintains 
a large number of retail stores located in 19 States through which it 
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sells to the public, in competition with other retail stores, a variety 
of grocery products, including food, food products and household 
supplies. ae 

Prior to the receipt of evidence respondent, by motion in writing, 
moved to dismiss the complaint for failure to state a violation of law 
to which counsel for the complaint filed their written answer, oral 
argument being waived. 

The complaint charges respondent with having knowingly received 
lower prices from sellers of grocery products of like grade and 
quality than said sellers charged respondent’s competitors, in viola- 
tion of subsection (f) of Section 2 of the Clayton Act, as amended. 
The answer to the motion to dismiss admits that in the light of the 
recent decision of the Supreme Court of the United States (June 8, 
1953) in Automatic Canteen Company v. F. T. C. [3846 U. S. 61; 49 
F. T. C. 1763] this allegation is insufficient to constitute a violation 
of the statute. 

To constitute a violation of subsection (f) of Section 2 of said Act 
it must be affirmatively alleged not only that respondent knowingly 
received such price differentials, but also knew that they were not 
within the defenses afforded the sellers by other provisions of Section 
2 of said Act, particularly subsection (a), Automatic Canteen Com- 
pany, supra. 

No violation of subsection (f) of Section 2 of said Act being alleged 
in the complaint, it is by the Examiner this 23rd day of June 1953 
ordered, 

That respondent’s motion to dismiss the complaint be, and it is 
hereby, granted, and the complaint dismissed without prejudice to the 
institution of further proceedings, should circumstances warrant. 
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FRANK M. BUCKLEY TRADING AS FRANK M. BUCKLEY 
COMPANY AND AS T. M. BUCKLEY COMPANY 


CONSENT SETTLEMENT IN REGARD TO THE ALLEGED VIOLATION OF THE FED- 
ERAL TRADE COMMISSION ACT AND THE WOOL PRODUCTS LABELING ACT 


Docket 6098. Complaint, May 20, 19583—Decision, Sept. 8, 1953 


Where an individual engaged in the manufacture and interstate sale and dis- 
tribution of wool products as defined in the Wool Products Labeling Act— 

(1) Misbranded certain batts or batting in that they were not stamped, tagged, 
ete., as required by said Act and the Rules and Regulations promulgated 
thereunder ; and 

(2) Misbranded such products in that they were falsely described and identified 
in sales invoices, packing slips, and shipping memoranda as “New Wool, 
100%” and as “Reused Wool, 100%”, when in fact they contained reprocessed 
and reused wool together with substantial quantities of other fibers: 

Held, That such acts and practices were in violation of the Wool Products 
Labeling Act and the Rules and Regulations promulgated thereunder, and 
constituted unfair and deceptive acts and practices in commerce. 


Before Mr. Webster Ballinger, hearing examiner. 
Mr. George E. Steinmetz for the Commission. 
Mr. Fred L. Hoffstein, of Boston, Mass., for respondent. 


CONSENT SETTLEMENT + 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, the Federal Trade Com- 
mission, on May 20, 1953 issued and subsequently served its complaint 
on the respondent named in the caption hereof, charging him with the 
use of unfair and deceptive acts and practices in violation of the pro- 
visions of said Acts. 

The respondent, desiring that this proceeding be disposed of by the 
consent settlement procedure provided in Rule V of the Commission’s 
Rules of Practice, solely for the purposes of this proceeding, any re- 
view thereof, and the enforcement of the order consented to, and con- 


1The Commission’s “Notice’ announcing and promulgating the consent settlement 


as published herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which 
is served herewith, was accepted by the Commission on September 8, 1953, and ordered 
entered of record as the Commission’s findings as to the facts, conclusion, and order 
in disposition of this proceeding. 

The time for filing report of compliance pursuant to the aforesaid order runs from 


the date of service hereof. 
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ditioned upon the Commission’s acceptance of the consent settlement 
hereinafter set forth, and in lieu of the answer to said complaint here- 
tofore filed and which, upon acceptance by the Commission of this 
settlement is to be withdrawn from the record, hereby: 

1. Admits all the jurisdictional allegations set forth in the com- 
plaint. 

2. Consents that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 
and desist. It is understood that the respondent, in consenting to the 
Commission’s entry of said findings as to the facts, conclusion, and 
order to cease and desist, specifically refrains from admitting or 
denying that he has engaged in any of the acts or practices stated 
therein to be in violation of law. 

3. Agrees that this consent settlement may be set aside in whole or 
in part under the conditions and in the manner provided in Para- 
graph (f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 
the conclusion based thereon, and the order to cease and desist, all of 
which the respondent consents may be entered herein in final disposi- 
tion of this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent Frank M. Buckley is an individual, 
trading and doing business as Frank M. Buckley Company and as 
T. M. Buckley Company, with his principal place of business in both 
instances at 8 “B” Street, Hyde Park 36, Massachusetts. 

Par. 2. Subsequent to the effective date of the said Wool Products 
Labeling Act and more especially since 1950, said respondent has 
manufactured for introduction into commerce, introduced into com- 
merce, sold, transported, distributed, delivered- for shipment, and 
offered for sale in commerce as “commerce” is defined in the Wool 
Products Labeling Act, wool products, as “wool products” are defined 
therein. 

Par. 3. Certain of said wool products described as batts or battings 
were misbranded, in that they were not stamped, tagged, or labeled 
as required by the Wool Products Labeling Act of 1939 and in the: 
manner and form prescribed by the Rules and Regulations promul- 
gated thereunder. 

Par. 4. Certain of said wool products described as batts or battings 
were misbranded within the intent and meaning of section 4 (a) (1) 
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of said Wool Products Labeling Act and of Rule 30 of the Rules and 
Regulations promulgated thereunder in that they were falsely and 
deceptively described and identified in sales invoices, packing slips 
and shipping memoranda applicable thereto as “New Wool, 100%” 
and as “Reused Wool, 100%”; whereas, in truth and in fact, said wool 
products were not 100% New Wool and 100% Reused Wool, as such 
terms are defined in said Act, but contained reprocessed and reused 
wool together with substantial quantities of fibers other than wool. 

Par. 5. Certain of said wool products described as batts or battings 
were misbranded in that they were not stamped, tagged or labeled as 
required under the provisions of section 4 (a) (2) of the Wool Products 
Labeling Act of 1939 and in the manner and form prescribed by the 
Rules and Regulations promulgated thereunder. 


CONCLUSION 


The acts and practices of the respondent, as herein found, were and 
are in violation of the Wool Products Labeling Act of 1939 and the 
Rules and Regulations promulgated thereunder, and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


Itis ordered, That the respondent, Frank M. Buckley, trading under 
the names of Frank M. Buckley Company and T. M. Buckley Com- 
pany, or trading under any other name, and said respondent’s repre- 
sentatives, agents and employees, directly or through any corporate 
or other device, in connection with the introduction or manufacture for 
introduction into commerce, or the offering for sale, sale, transporta- 
tion or distribution in commerce, as “commerce” is defined in the 
Federal Trade Commission Act and in the Wool Products Labeling 
Act of 1939, of wool batts or battings or other “wool products,” as 
such products are defined in and subject to the Wool Products Labeling 
Act of 1939, which products contain, purport to contain, or in any way 
are represented as containing “wool,” “reprocessed wool” or “reused 
wool,” as those terms are defined in said Act, do forthwith cease and 
desist from misbranding such products by : 

1. Falsely or deceptively stamping, tagging, labeling or otherwise 
identifying such products as to the character or amount of the con- 
stituent fibers included therein ; 

2. Failing to securely affix to or place on each such product, a stamp, 
tag, label or other means of identification showing in a clear and con- 
spicuous manner : 
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_(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding five percentum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
each fiber other than wool where said percentage by weight of such 
fiber is five percentum or more, and (5) the aggregate of all other 
fibers ; 

(b) The maximum percentage of the total weight of such wool 
product of any non-fibrous loading, filling or adulterating matter; 

(c) The name or the registered identification number of the manu- 
facturer of such wool products or of one or more persons engaged 
in introducing such wool products into commerce, or in the offering 
for sale, sale, transportation, distribution or delivery for shipment 
thereof in commerce, as “commerce” is defined in the Wool Products 
Labeling Act of 1939. 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and ‘(b) of section 3 of the Wool Products Labeling Act of 1939, and 
provided further that nothing contained in this order shall be con- 
strued as limiting any applicable provisions of said Act or the Rules 
and Regulations promulgated thereunder. 

3. It is further ordered, That the respondent herein shall, within 
sixty (60) days after service upon him of this order, file with the 
Commission a report in writing setting forth in detail the manner 
and form in which he has complied with the order to cease and desist. 


/s/ Frank M. Buckley 
Frank M. Bucxtey, 
trading and doing 
business as Frank M. 
Buckley Company 
and as T. M. Buck- 
ley Company. 
Date: July 6th, 1953. 
The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record on this the 8th day 
of September, 1953. 
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GAYMONT LABORATORIES, INC., ET AL. 


CONSENT SETTLEMENT IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6100. Complaint, May 21, 1958—Decision, Sept. 8, 1953 


Where a corporation and its president, engaged in the interstate sale and dis- 
tribution of their “Dr. Gaymont’s Yogurt Culture’ and “Dr. Gaymont’s 
Instant Whey Powder”, in advertisements in newspapers and magazines of 
general circulation, and in circulars and leaflets, and otherwise, directly 
and by implication— 

(a) Represented falsely that their “Dr. Gaymont’s Yogurt Culture” was effec- 
tive in the treatment of stomach ulcers, stomach acidity, colitis, and in- 
testinal disorders, and as an alkalizer and was pain comforting; 

(b) Represented falsely that it was non-fattening and predigested, aided di- 
gestion, and provided one with a glowing complexion and a trim figure, 
and kept one healthy ; 

(c) Represented falsely that the yogurt produced thereby became nature’s 
nearly perfect food by reason of having been treated with said “Culture”, 
and that the product was effective in improving the appetite; and 

(d) Represented falsely that their “Dr. Gaymont’s Instant Whey Powder” was 
effective in the treatment of colitis and digestive ailments; insured sound 
teeth, strong bones, and robust health; and that it was non-fattening, and 
gave the user a glowing complexion and a trimmer figure: 

Held, That such acts and practices were all to the prejudice and injury of the 
public and constituted unfair and deceptive acts and practices in commerce. 


‘Before U/7. J. Karl Cow, hearing examiner. 
Mr. J. W. Brookfield, Jr. for the Commission. 
Mr. Alfred M. Walter, of Chicago, IIl1., for respondents. 


CONSENT SETTLEMENT 2 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 21, 1953, issued and subse- 
quently served its complaint on the respondents named in the caption 
hereof charging them with use of unfair and deceptive acts and prac- 
tices in violation of the provisions of said act. 

The respondents, desiring that this proceeding be disposed of by 
the consent settlement procedure provided in Rule V of the Commis- 
sion’s Rules of Practice, solely for the purpose of this proceeding, 


1By decision effective September 9, 1953, as set forth at p. 224. Complaint was dis- 
missed as to respondent Gaymont in his individual capacity. 

2The Commission’s “Notice” announcing and promulgating the consent settlement 
as published herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on September 8, 1953, and ordered 
entered of record as the Commission’s findings as to the facts, conclusion, and order in 
disposition of this proceeding. 

The time for filing report of compliance pursuant to the aforesaid order runs from 
the date of service hereof. 


220 FEDERAL TRADE COMMISSION DECISIONS 


Findings 50 F. T.C. 


any review thereof, and the enforcement of the Order consented to, 
and conditioned upon the Commission’s acceptance of the Consent 
Settlement hereinafter set forth, and in lieu of answer to said com- 
plaint, hereby : 

1. Admit all the jurisdictional allegations set forth in the complaint. 

2. Consent that the Commission may enter the matters hereinafter 
set forth as its Findings as to the Facts and Conclusion and Order to 
Cease and Desist. It is understood that the respondents in consenting 
to the Commission’s entry of said Findings as to the Facts, Conclu- 
sion and Order to Cease and Desist specifically refrain from admit- 
ting or denying that they have engaged in any of the acts or practices 
stated therein to be in violation of the law. 

3. Agree that the Consent Settlement may be set aside in whole or 
in part under the conditions and in the manner provided in Paragraph 
(f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 
the conclusion based thereon and the Order to Cease and Desist, all of 
which the respondents consent may be entered herein in final 
disposition of this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


Respondent Gaymont Laboratories, Inc., is a corporation organ- 
ized, existing and doing business under and by virtue of the laws of 
the State of Illinois with its office and principal place of business 
located at 315 North Clark Street, in the city of Chicago, State of 
Illinois. 

Respondent Stephen Gaymont is an individual and president of 
corporate respondent, Gaymont Laboratories, Inc., and has his office 
and principal place of business at the same place as corporate 
respondent. 

Respondents are now, and for more than one year last past have 
been, engaged in the sale and distribution of food products, as “food” 
is defined in the Federal Trade Commission Act. The products sold 
by respondents are known as “Dr. Gaymont’s Yogurt Culture,” and 
“Dr. Gaymont’s Instant Whey Powder.” 

Respondents cause their said food products, when sold, to be trans- 
ported from their place of business in Chicago, Illinois, to purchasers 
thereof located in various other States of the United States. Respond- 
ents maintain, and at all times mentioned herein have maintained, 
a course of trade in said food products in commerce between and among 
the various States of the United States. Respondents’ volume of 
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business in commerce in said food products is and has been substantial. 

In the course and conduct of their aforesaid business, respondents, 
subsequent to March 31, 1938, have disseminated and are now dissemi- 
nating, and have caused and are now causing the dissemination of 
advertisements concerning their said food products by the United 
States mails and by various means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, including but not 
limited to advertisements inserted in newspapers and magazines of 
general circulation and in circulars and leaflets, for the purpose of 
inducing and which are and were likely to induce, directly or indi- 
rectly, the purchase of said food products; and respondents have also 
disseminated and are now causing the dissemination of advertisements 
concerning their said food products by the aforesaid means for the 
purpose of inducing and which are and were likely to induce, directly 
or indirectly, the purchase of their said products in commerce as 
“commerce” is defined in the Federal Trade Commission Act. 

Through the use of said advertisements, respondents represented 
and represent, directly and by implication, that. respondent’s food 
product designated “Dr. Gaymont’s Yogurt Culture” is effective in 
the treatment of stomach ulcers, stomach acidity, colitis and intestinal 
disorders; that it is effective as an alkalizer, is non-fattening, pre- 
digested, aids digestion, and provides one with a glowing complexion 
and trim figure, and keeps one healthy; and that the yogurt produced 
by respondents’ product. becomes nature’s nearly perfect food by 
reason of having been treated with respondents’ culture and that 
respondents’ product is effective in improving the appetite and is pain — 
comforting. 

Through the use of said advertisements, respondents also repre- 
sented and represent, directly and by implication, that respondent’s 
food product designated “Dr. Gaymont’s Instant Whey Powder” is 
effective in the treatment of colitis, and digestive ailments; insures 
sound teeth, strong bones and robust health, is non-fattening, and gives 
the user a glowing complexion and a trimmer figure. 

The aforesaid statements and representations are misleading in 
material respects and constitute false advertisements, as that term is 
defined in the Federal Trade Commission Act. In truth and in fact, 
respondents’ Yogurt Culture or the yogurt made therefrom is not 
effective in the treatment of stomach ulcers, stomach acidity, colitis, 
or intestinal disorders. Its use will not result in the alkalization of 
the system. The said product contains the calories inherent in milk 
and is therefore not non-fattening. Respondents’ said product,is not 
predigested nor does it aid digestion, although it has been recom- 
mended as a dietary supplement for individuals suffering from diges- 
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tive disturbances. It does not provide one with a glowing complexion 
or keep the figure trim. The use of respondents’ said product alone 
will not keep one healthy and the yogurt produced from respondents’ 
culture is not nature’s nearly perfect food. Respondents’ said product 
will not improve the appetite, nor is it an analgesic. 

In truth and in fact, respondents’ Instant Whey Powder is not effec- 
tive in the treatment of colitis or digestive ailments; its use will not 
insure or assure sound teeth, strong bones nor robust health; nor will 
its use give the user a glowing complexion or otherwise improve the 
complexion. It has caloric food value and is therefore not non-fatten- 
ing and its use will not result in a “trimmer” or slenderer figure unless 
there is a reduction in the total caloric intake of the user. 

The use by respondents of the foregoing false and misleading state- 
ments and representations contained in said advertisements has had, 
and now has, the capacity and tendency to mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous and mis- 
taken belief that said statements and representations are true and into 
the purchase of said food products because of such erroneous and 
mistaken belief. 


CONCLUSION 


The acts and practices of respondents, as herein found, are all to 
the prejudice and injury of the public and constitute unfair and decep- 
tive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


It is ordered that Gaymont Laboratories, Inc., a corporation, 
its officers, representatives and employees, directly or through any 
corporate or other device, in connection with the offering for sale, 
sale or distribution of Dr. Gaymont’s Yogurt Culture and Dr. Gay- 
mont’s Instant Whey Powder, or any product. of substantially similar 
composition or possessing substantially similar properties, whether 
sold under the same name or under any other name, do forthwith 
cease and desist from, directly or indirectly : . 

1. Disseminating or causing to be disseminated by means of the 
United States mails or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or by inference: 

; (a) That Dr. Gaymont’s Yogurt Culture or yogurt made there- 
rom: 


( 1) Is effective in the treatment of stomach ulcers, stomach acidity 
colitis or intestinal disorders; cane 
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(2) Is effective as an alkalizer ; 

* (8) Is non-fattening, or provides one with a trim figure; 

(4) Is predigested, or aids digestion; provided, however, that this 
shall not be construed as prohibiting the representation that Yogurt 
has been recommended as a dietary supplement for individuals suffer- 
ing from digestive disturbances. 

(5) Provides one with a glowing complexion; 

(6) Keeps one healthy; 

(7) Is Nature’s nearly perfect food; 

(8) Is effective in improving the appetite; 

(9) Is an analgesic or relieves pain; 

(b) That Dr. Gaymont’s Instant Whey Powder: 


(1) Is effective in the treatment of colitis or digestive ailments; _ 
(2) Will insure or assure sound teeth, poe bones, or robust 
health ; 


(3) Will give the user a glowing ae Bea or otherwise improve 
the complexion; 


(4) Is non-fattening, or that its use will result in a trimmer or 
more slender figure. 

2. Disseminating or causing to be disseminated, by any means, for 
the purpose of inducing or which is likely to induce, directly or in- 
directly the purchase in commerce, as “commerce” is defined in the 
Federal Trade Commission Act of said products, any advertisement 
which contains any of the representations prohibited in iia ea se 
1 of this order. 

It is further ordered, That the respondents herein shall within sixty 
(60) days after service upon them of this order, file with the Com- 
mission a report in writing setting forth in detail the manner and 
form in which they have complied with the Order to Cease and Desist. 

/s/ Gaymont Laboratories, Inc. 
Gaymont Laboratories, Inc. 

/s/ Stephen Gaymont, Pres. 
STEPHEN Gaymont, President. 
Gaymont Laboratories. 

Date: 

The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and entered of record on this 8th day of Septem- 
ber 1953. 


DECISION OF THE COMMISSION 
Pursuant to Rule XXII of the Commission’s Rules of Practice, 


the attached initial decision of the hearing examiner shall, on Sep- 
tember 9, 1953, become the decision of the Commission. 
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Orprer DIsMISsSING COMPLAINT AS TO RESPONDENT 
SrerHEN GAyMmont, INDIVIDUALLY 


INITIAL DECISION BY J. EARL COX, HEARING EXAMINER 


This proceeding came on to be considered by the above-named hear- 
ing examiner, theretofore duly designated by the Commission, upon 
the complaint of the Commission; a motion filed June 30, 1953, by 
respondent Stephen Gaymont, that said complaint be dismissed as to 
him; an affidavit dated June 26, 1953, in support of said motion, show- 
ing that Stephen Gaymont never, until recently, took an active interest 
in the sales, promotional and advertising aspects of the corporate re- 
spondent’s activities; that he was not consulted about, and had no 
knowledge of the copy used in the advertisements complained of by 
the Commission, and that as soon as his attention was directed to said 
advertisements he ordered their discontinuance; and answer to said 
motion filed by counsel in support of the complaint, stating that he 
did not oppose the granting thereof. The hearing examiner, having 
considered said motion to dismiss in the light of the entire record, finds 
that there is no available evidence of facts contradictory to the state- 
ments set forth in respondent’s affidavit; that the record is clear that 
said respondent was in no way individually responsible for any of the 
acts or practices charged in the complaint, and that, accordingly, said 
motion should be granted. Therefore, 

It ts ordered, That the complaint in the above-entitled proceeding 
be, and the same hereby is, dismissed as to respondent Stephen 
Gaymont, individually. 
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In rue Marrer oF 


WALTER J. BLACK, INC. TRADING AS THE CLASSICS 
CLUB AND DETECTIVE BOOK CLUB 


Docket 5571. Complaint, June 30, 1948—Order, opinion and dissenting opinion. 
Sept. 11, 1953 


Charge: Advertising falsely or misleadingly and offering deceptive inducements 
to purchase through representing or offering, falsely or misleadingly, free goods; 
in connection with the sale of books. 


Before Mr. James A. Purcell, hearing examiner. 

Mr. Jesse D. Kash, for the Commission. 

Mr. Loring M. Black, of Washington, D.-C., for respondent. 

Satterlee, Warfield & Stephens, of New York City, for Doubleday 
& Co., Inc. et al., and Wolfson, Caton & Moguel, of New York City, 
for Book-of-the-Month Club, Inc., amici curiae. 


ORDER DISMISSING COMPLAINT 


This matter is before the Commission upon respondent’s appeal from 
the initial decision of the hearing examiner and upon briefs and oral 
argument of counsel, including oral argument of counsel for Double- 
day & Company, Inc., and Book-of-the-Month Club, Inc., as amici 
curiae. 

The complaint herein charges the respondent with false, misleading, 
and deceptive use of the word “free” in connection with the sale and 
distribution of books. The hearing examiner in his initial decision 
found that the allegations of the complaint are sustained and his order 
would prohibit the respondent from “Using the word ‘free’ or any 
other word or words of similar import or meaning in advertising to 
designate or describe any book or other merchandise which is not in 
truth and in fact a gift or gratuity or is not given to the recipient 
thereof without requiring the purchase of other merchandise or re- 
quiring the performance of some service inuring, directly or indirectly, 
to the benefit of the respondent.” Respondent in its appeal contends 
generally that the hearing examiner’s findings and conclusion are not 
supported by the evidence and that no order is warranted. 

The Commission having duly considered said appeal and the record 
herein and being of the opinion that, for the reasons set forth in the 
accompanying opinion of the Commission, the complaint should be 
dismissed, such disposition making it unnecessary to rule specifically 
on each of respondents exceptions to the initial decision of the hearing 
examiner : 

403443—57——_16 
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It is ordered, That the complaint in this matter be, and it hereby is 
dismissed. 


Syllabus: The use of the word “Free,” or any other word or words of similar 
import or meaning, in advertising or in other offers to the public, to designate or 
describe any article of merchandise sold or distributed in “ecommerce,” as that 
term is defined in the Federal Trade Commission Act, is considered by the Com- 
mission to be an unfair or deceptive act or practice under the following cir- 
cumstances : 

(1) When all of the conditions, obligations, or other prerequisites to the re- 
ceipt and retention of the “free” article of merchandise are not clearly and con- 
spicuously explained or set forth at the outset so as to leave no reasonable proba- 
bility that the terms of the advertisement or offer might be misunderstood ; or 

(2) When, with respect to the article of merchandise required to be purchased 
in order to obtain the “free” article, the offerer either (1) increases the ordinary 
and usual price; or (2) reduces the quality; or (8) reduces the quantity or size 
of such article of merchandise. 


OPINION OF THE COMMISSION 


By Carretra, COMMISSIONER: 


This matter is before the Federal Trade Commission upon an appeal 
by the respondent corporation from the “Initial Decision” of the 
Hearing Examiner and from the “Examiner’s Rulings on Requested 
Findings as to the Facts and Conclusions.” Briefs were filed by both 
respondent’s counsel and by counsel supporting the complaint. Oral 
argument upon the appeal was heard by the full Commission under 
date of June 29, 1953. 

There should be no dispute as to the basic facts in this case inasmuch 
as the only evidence before the Commission is in the nature of a stipu- 
lation entered into between respondent’s counsel and counsel support- 
ing the complaint. No hearing was held in this matter, and no wit- 
nesses were submitted by either side. 

The respondent, Walter J. Black, Inc., is a corporation organized 
and existing under and by virtue of the laws of the State of New 
York, with its office and principal place of business located at 1 Park 
Avenue, New York, New York. Said corporate respondent trades 
and does business as The Classics Club and Detective Book Club. 

Respondent is now and for more than two years prior to June 30, 
1948, has been engaged in the sale and distribution of books. 

In the course and conduct of its business, respondent caused and 
has caused its said products to be transported from its place of busi- 
ness in the State of New York to purchasers located in various other 
States of the United States and in the District of Columbia. 
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Respondent maintains and at all times mentioned herein has main- 
tained a course of trade in its said books in commerce among and be- 
tween the various States of the United States and in the District of 
Columbia. 

Respondent in the course and conduct of its said business and for 
the purpose of inducing the purchase of its products has made repre- 
sentations and statements concerning its products, said statements and . 
representations have been disseminated by respondent between and 
among the various States of the United States and in the District of 
Columbia among respective purchasers by use of the United States 
mails, by advertisements in newspapers, trade journals and by means 
of advertising folders, pamphlets, circulars and other advertising 
media, all of general circulation. Among and typical of such state- 
ments and representations, but not all inclusive, are the following: 


1. FRED A TRIAL MEMBERSHIP GIFT 


WALTHR J. BLACK, PRESIDENT OF THE CLASSICS CLUB, INVITES YOU 
TO ACCEPT FREE THE ILIAD OF HOMER AND THE ODYSSEY OF 
HOMER 


Two beautifully bound volumes. In the famous translations for modern 
readers by Samuel Butler. Of all’ the magic of “the glory that was Greece” 
these two books cast over you the most irresistible spell! Alexander the Great 
treasured The Iliad so deeply that he carried it into battle with him in a 
jeweled casket. And The Odyssey is so teeming with unforgetable action and 
adventure that the very names of its fascinating characters are bywords in our 
culture today! 

Here, in these two books, is the Greece of the gods—the whole gorgeous pano- 
rama of mighty deeds, of alluring women and warrior heroes, of tales that 
have thrilled millions of readers. 

No woider these two immortal books of Homer, “the blind bard,” have 
thundered down through thirty centuries, as fresh as though they had been 
written only yesterday! And now—as a gift from The Classics Club, for your 
library of volumes you will cherish forever—you may have them both, FREE! 


Why the Classics Club Offers You These Two Books Free 


Will you add these two lovely volumes to your home library now—as a mem- 
bership gift from THE CLASSICS CLUB? You are invited to join today... 
and to receive on approval beautifully bound editions of the world’s greatest 
masterpieces. 

-At the request of The Classics Club, four authorities formed themselves into 
a Selection Committee to choose the great books which offer the greatest enjoy- 
ment and value to the “pressed for time’ men and women of today. And The 
Classics Club now presents these great books to you. 


Why Are Great Books Called “Classics”? 


A true “classic” is a living book that will never grow old. For sheer fascination 
it can rival the most thrilling modern novel. Perhaps you have often wondered 
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how these truly great books “got that way”. First, because they are so read- 
able. They would not have lived unless they were read, and they would not 
have been read unless they were interesting and easy to understand. And those 
are the very qualities which characterize these selections: readability, interest, 
simplicity. 


Only Book Club of Its Kind 


The Classics Club is different from all other book clubs in these four ways: 
1. Its sole purpose is to distribute to its own members the world’s great classics 
at low prices. 2. Its basic price is lower than that of any other book club. 
3. Its members are not obligated to take any specific number of books. 4. All 
its volumes are bound in attractive, uniform Classics Club bindings. 


A Trial Membership Invitation to You 


You are invited to accept a Trial Membership in The Classics Club. With 
your first book will be sent an advance notice about future selections. You 
may reject any book you do not wish. As a Trial Member, you need not take 
any specific number of books. No money need be paid in advance, no membership. 
fees. You may cancel membership at any time. 

Paper, printing, binding costs are rising. They have already made it imper- 
ative that the price of the Club’s books be substantially increased beginning. 
January 1st, 1945, to readers who join on and after that date. Therefore, in order 
to assure yourself of the present low price on your first book and on your 
future selections—as well as to receive your free copies of THE ILIAD and 
THE ODYSSEY of HOMER—we suggest that you mail chis Invitation Form 
to us at once. THE CLASSICS CLUB, One Park Avenue, New York 16, N. Y. 

Note: The DeLuxe Edition is luxuriously bound in fine buckram (the same 
material as used in $5.00 and $10.00 bindings), is richly stamped in genuine 
gold, which will retain its original lustre for years, and has tinted page tops. 
For books which you and your children will read and cherish for many years, 
the DeLuxe Edition is most desirable. 

WALTER J. BLACK, President, 

The Classics Club, 
One Park Avenue, New York 16, N. Y. 

Please enroll me as a Trial Member and send me, FREE, the two-volume 
Classics Club Edition of The Iliad and The Odyssey of Homer, together with 
the current selection. 

I am not obligated to take any specific number of books and I am to receive 
an advance description of future selections. Also I may reject any volume 
before or after I receive it, and I may cancel my membership whenever I wish. 

For each volume I decide to keep I will send you the correct amount checked. 
below (89c for the Regular Edition or $1.89 for the DeLuxe Edition) plus a few 
cents postage. 

I prefer (please check) ~~ ___ Regular Edition ______ DeLuxe Hdition. 

Your FREE copies of The Iliad and The Odyssey of Homer will come im 
whichever edition you check. np 
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2. FREE To New Members—Perry Mason, Nero Wolfe, Agatha Christie 


Here is a book—and an offer—to make detective fiction history! A great 
“three-decker’”’ volume containing the NEWEST complete novels of THREE 
-of the world’s best modern mystery writers—Harle Stanley Gardner, Rex Stout, 
and Agatha Christie! THREE brand new, complete, cream-of-the-crop mystery 
‘best-sellers in ONE volume—a $6 value—NOW YOURS FREE as a new-mem- 
bership gift from the Detective Book Club! Read details below at once. * * * 

Mail Coupon Now for Your Free Book By accepting that FREE copy of the 
‘triple-volume described on this page now as a Charter Membership Gift from 
the Club, you will not be obligated to take every month’s selection during the 
next 12 months. You may take as few as four during that time. You may 
cancel your membership whenever you wish. A description of the next month’s 
‘Selections will be sent you with each month’s book, and you may reject in 
advance any volume you do not want. 

You need send no money with the Reservation coupon. ASSURE yourself 
of the privilege now being offered to Charter Members. To get this 3-in-1 volume 
absolutely free—AND fo receive, in addition, the current triple-volume which 
also contains three complete new detective books— address the coupon at once to: 


DETECTIVE BOOK CLUB 
One Park Ayenue, New York 16, N. Y. 


SEND NO MONEY 
WALTER J. BLACK, President, 
DETECTIVE BOOK CLUB, 
One Park Avenue, New York 16, N. Y. 

Please enroll me as a member and send me, FREH, the gift volume pictured 
-on this page. In addition, send me the current triple-volume of the month, which 
also contains three complete new detective books. 

This does not obligate me to take every monthly triple-volume during the 
mext 12 months. I may take as few as four during this period, if I so wish. 

I will receive an advance description of all forthcoming selections and may 
reject in advance any volume I do not wish to own. I need send no money now, 
put for each volume I accept I will send only $1.89, plus a few cents postage, 
as complete payment, within one week after I receive my book. 

Mr. 
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The advertising matters set out herein with reference to The Classics 
‘Club was used in the last: half of 1944 and said advertising has not 
been used since. The Detective Book Club advertisement set out 
herein was used between November 1944 and August 1951. 

Typical of the present advertising with reference to The Classics 
Club is the following: 

4. WALTER J. Buack, President, 


THE CLASSICS CLUB, 
One Park Avenue, New York 16, N. Y. 
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Please enroll me as a Trial Member and send me, FREBH, the beautiful two 
volume DeLuxe Classics Club Edition of THE ILIAD and THE ODYSSEY of 
Homer, together with the current selection. 

I am not obligated to take any specific number of books and I am to receive an 
advance description of future selections. Also I may reject any volume before 
or after I receive it, and I may cancel my membership whenever I wish. 

For each volume I decide to keep I will send you $2.89 plus a few cents 
mailing charges. (Books shipped in U. S. A. only) 

(Place for signature and address) 


Typical of the present advertising with reference to the Detective 
Book Club is the following: 


2. ALL SIX BOOKS FREE Send no Money—Just mail Coupon 
WALTER J. BLack, President, 
Detective Book Club, 
One Park Avenue, New York 16, N. Y. 


Please enroll me as a member and send me, FREE, in regular publisher’s 
editions, the SIX New full-length mystery novels pictured on this page. In 
addition, send me the current triple-volume of the month, which contains three 
complete detective books. 

I am not obligated to take any specific number of volumes. I am to receive 
an advance description of all forthcoming selections and I may reject any 
book before or after I receive it. I may cancel membership whenever I wish. 

I need send no money now, but for each volume I decide to keep I will send 
you only $1.89 plus a few cents mailing charges, as complete payment, within 
one week after I receive it. (Books shipped in U. S. A. only) 

(Place for signature and address) 


Under date of July 8, 1947, respondent received a letter from the 
Federal Trade Commission reading as follows: 


The Commission has given consideration to the facts developed by a pre- 
liminary investigation made pursuant to an application for complaint alleging 
violation of the Federal Trade Commission Act through the alleged misleading 
and deceptive use of the term “free” in advertising and sale of books by Walter 
J. Black, Inc., doing business as The Classics Club and the Detective Book Club, 
proposed respondent in the above numbered matter. 

Inasmuch as it appears from the facts developed by this preliminary investiga- 
tion that the proposed respondent herein sets forth clearly and conspicuously 
the terms and conditions of the offer under which the “free” books may be 
secured ; and that the offer is made under conditions and circumstances that do 
not appear in any other respect to constitute an act, practice, or method of 
competition calling for corrective action in the public interest, the Commission 
does not contemplate at this time further proceedings in the matter. You are 
advised, however, that the Commission may at any time take such further action 
as the public interest may require. 

The Commission is giving you this information in confidence and requests 
that you so treat it and that it not be used for advertising or publicity purposes. 

By direction of the Commission. 


Under date of January 30, 1948, respondent received a letter from 
the Federal Trade Commission reading as follows: 
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On January 14, 1948, the Commission adopted the following. statement of 
policy with reference to the use of the word “free”, and words of similar .import,. 
the same to be immediately effective: 

The use of the word ‘free’ or words of similar import, in advertising to 
designate or describe merchandise sold or distributed in interstate commerce, 
that is not in truth and in fact a gift or gratuity or is not given to the recipient 
thereof without requiring the purchase of other merchandise or requiring the 
performance of some service inuring directly or indirectly to the benefit of 
the advertiser, seller or distributor, is considered by the Commission to be a 
violation of the Federal Trade Commission. Act. 

Because of the use in advertising of the word “free”, under circumstances: 
requiring the purchase of certain books in order to receive the merchandise re- 
ferred to as “free”, the Commission reconsidered and rescinded its action of 
May 20, 1947, closing this matter, reopened the case, and directed that an oppor- 
tunity be extended to execute a stipulation to cease and desist ; with the further 
direction that if a satisfactory stipulation not be tendered, formal complaint 
issue, in conformity with the statement of policy as above set out. 

You are hereby notified that within twenty days after receipt of this letter, 
you may submit in writing any relevant information, data or other evidence that 
you may desire to have considered. Or you may apply for an informal conference 
with the Director of the Division of Stipulations, or his attorney-conferees, at 
the office of the Federal Trade Commission, 6th and Pennsylvania Avenue NW..,. 
Washington, D. C., at which time you, your authorized representatives, and any 
other persons you may deem necessary, may appear, be heard, and submit such 
data informally. 

If you apply for a personal conference kindly suggest one or more convenient 
dates occurring within thirty days after receipt of this letter, so that we can 
arrange our calendar accordingly and promptly advise you thereof. If you 
do not desire a personal conference, any information, data, or evidence which 
you submit in writing will be given thorough consideration, notwithstanding 
your nonappearance. 

If no reply is received within twenty days, I shall assume that you desire 
neither to confer nor submit any further evidence for consideration and shall 
proceed upon the basis of the evidence now contained in the investigational 
records, including any which you may have heretofore submitted. 


The stipulation entered into between the parties to this proceeding 
also included a statement to the effect that the respondent made no 
effort to collect for the so-called “free” books or to obtain the return 
of same when the subscriber failed to carry out the other provisions of 
his contract. 

The Hearing Examiner, in his Initial Decision, made the following 
finding of fact: 


Par. 8. The use by the respondent of the word ‘‘free” is false, misleading and 
deceptive. In truth and in fact the books designated as “free” are not gifts and 
gratuities or without cost to the recipient but, on the contrary, the prospective 
member of The Detective Book Club prior to August 1951, in order to receive 
the “free” book, was required to purchase “the current selection of the month” 
and four additional books during the ensuing twelve month period, and sub- 
sequent to. August 1951, and currently, the enrollee is required to purchase only 
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“the current triple-volume of the month” without more. A similar requirement 
respecting purchase of the “current monthly selection” has obtained since the 
year 1944 in the matter of The Classics Club. In both instances the purchase of 
the books under any plan, and the enrollment of prospective club members 
inures directly to the benefit and profit of the respondent. 

With this finding the Commission cannot agree. Reference to the 
current advertising of The Classics Club and of the Detective Book 
Club set forth above clearly indicates that the enrollee is not obligated 
to take any specific number of books and that he may reject any book 
before or after its receipt. The finding of the Hearing Examiner in 
this respect is, therefore, clearly in error. 

As to the advertising of the respondent prior to August 1951 relative 
to the Detective Book Club, there is no question that the enrollee, upon 
accepting the “free” book or books, obligated himself to purchase 
additional books during the ensuing twelve-month period. There is 
no evidence in the record to indicate that the respondent ever required 
enrollees in The Classics Club to purchase any specific number of books 
in order to obtain a “free” book or books. 

The facts in this case very pointedly present to the Commission the 
following question for its determination: 

MAY A BUSINESSMAN DOING BUSINESS IN INTERSTATE COMMERCE 
BH CHARGED WITH ENGAGING IN UNFAIR OR DECEPTIVE ACTS OR 
PRACTICES IN VIOLATION OF THE FEDERAL TRADE COMMISSION ACT 
IF HE USES THE WORD “FREE” IN HIS ADVERTISING TO INDICATE 
THAT HE IS PREPARED TO GIVE SOMETHING TO A PURCHASER FREE 
OF CHARGE UPON THE PURCHASE OF SOME OTHER ARTICLE OF 
MERCHANDISH? 

The businessmen of the United States are entitled to a clear and 
unequivocal answer to this question. The practice in question is by 
no means new. It has been used by businessmen in the United States 
for almost 100 years. This continuous use, however, in and of itself, is 
not reason enough for this Commission to condone the practice if, in 
fact, the Congress of the United States has enacted any law requiring 
its discontinuance. Absent such legislation, neither the Federal Trade 
Commission nor any other administrative agency should take it upon 
itself to change a business practice which has been so long prevalent 
among businessmen. 

The word “free” is a comparative adjective. It does not have a 
definite and absolute meaning. In support of this statement we should 
like to cite the case of Connery v. Brooke, decided by the Supreme 
Court of Pennsylvania on May 17, 1873. (73 Pa. 80.) We have in- 
tentionally cited an old case to prove the point that for at least eighty 
years this word has not had a definite and absolute meaning. Connery 
v. Brooke involved an interpretation of the word “free” as it applied 
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to the use of a passageway. Land had been converted to the plaintiff 
“with the free use, right and privilege of a passage-way ... extending 
from the .. . turnpike to the hereby granted premises with free ingress 
and regress at all times hereafter for ever.” The defendant owned a 
lot fronting on a turnpike road; the plaintiff owned a lot directly back 
of it and adjoining it. A gate had been erected at a point where the 
front lot led into the turnpike. The plaintiff was of the opinion that 
this gate did not give him “free” use of the passage guaranteed in the 
conveyance. The plaintiff argued, and this is quoted from page 82 
of 73 Pa.: 


By the “free use, right and privilege of a passageway,” we can only under- 
stand a way unimpaired by any means whatever. 


However, this argument did not convince the Supreme Court of 
Pennsylvania in 1873. The Court, in its opinion, stated its decision 
very clearly in the following language: 


Undoubtedly, the plaintiff was entitled to the free use, right and privilege of 
passageway ten feet in width, with free ingress and egress at all times, for this 
is the language of the grant. But what is meant by the free use of a passage- 
way? Does it necessarily mean that there shall be no gate or door hung across 
it, or if there is, that it shall always be kept open? Has not the owner of a 
passageway its free use if he hangs a gate across it at its intersection with the 
street? If I grant the free use, right and privilege of the hall of my house, with 
free ingress and egress at all times, must I take off the door leading into it, or 
keep it wide open in order that the grantee may have the free use of it? Or can 
he not have its free use if he can enter it by opening the door whenever he 
chooses? Without doubt I cannot unreasonably obstruct his use of it, but if the 
door amounts practically to little or no inconvenience, it seems to me that it is 
not necessarily a wrongful obstruction. 


The Court continued in its opinion as follows, and we especially 
would like to emphasize this language: 


Free is a relative term when applied to the use of a thing. It does not follow 
that I have not the free use of a room because I have to open a door in order to 
get into it; nor does it follow that I have not the free use of an alley because I 
have to open a gate to go in and out of it. A gate may be so placed as to be a 
practical and unreasonable obstruction to the free use of a passageway; and 
it may be so constructed and placed as not to amount to any practical obstruc- 
tion to its use. Whether the gate in this case amounted to a wrongful obstrne- 
tion was, therefore, a question of fact for the jury. If it was not a practical 
hindrance, and, under the circumstances, an unreasonable obstruction to the 
plaintiff's use of the passageway, then it was not a wrongful or illegal obstruc- 
tion for which an action will lie. 


Hastings Manufacturing Co. v. Automotive Parts Corp. D. C. 
Mich., 39 F. Supp. 319, decided on May 5, 1941, involved a patent in- 
fringement action by the Hastings Manufacturing Company. The 
patent included the following language: 
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A piston ring assembly comprising spaced split thin side members disposed to 
present their edges to a cylinder wall, a vented intermediate member, said mem- 
bers being disposed side by side for free independent radial movement, * * * 


In connection with this matter, the Court stated: 


It is evident that the term “free movement” is one of degree * 25% 


In this opinion the Court also referred to the word “free” as a com- 
patative adjective, the interpretations and applications of which may 
vary substantially. 

In disposing of the question raised in this proceeding, we cannot 
help but rely upon the reasoning contained in a brief filed in behalf of 
the Federal Trade Commission in September 1937 in the Supreme 
Court of the United States in the Matter of Federal Trade Commis- 
sion v. Standard Education Society, 302 U. S. 112. That brief was 
signed by two eminent lawyers who now sit on the Supreme Court of 
the United States—Mr. Stanley Reed, who was then Solicitor General 
of the United States, and Mr. Robert H. Jackson, who was then As- 
sistant Attorney General of the United States. The brief, in part, 
contained the following language: 


Genuine offers to give something away free of charge in order to induce a 
person to buy something else are not unfair. It is a commonplace that persons 
may be induced to buy if they think they are getting a bargain. An opportunity 
to receive something free in addition to the article paid for is a powerful incen- 
tive to purchase. If a merchant thinks that his business will be benefitted by 
the distribution of gifts, prizes, or premiums to his customers, that is his 
affair. His customers may gain by his apparent generosity. They cannot lose, 
and they are not deceived. They know that the purpose of the gift is to induce 
them to purchase another article, and they assume that the donor expects ulti- 
mately to recover the cost of the gift in increased returns from sales. 


In a footnote to this paragraph, the brief contains the following 
language: 


It is true that the cost of the premium is borne by the manufacturer or seller, 
and that this cost must eventually be recovered in the price of the product sold 
if the business is to operate at a profit. But if the regular price of the article 
sold without the premium is the same as the price with the premium the premium 
does not cost the customer anything. It is FREE TO HIM regardless of whether 
or not it is ultimately included in the purchase price, and he does not care 
whether the manufacturer or dealer makes sufficient profit on the sale to cover 
the cost of the premium, whether the cost is termed as an advertising expense, 
or whether it causes the manufacturer or dealer to operate at a loss, (Emphasis 
of words FREE TO HIM was included in footnote of brief.) 


The brief also contains the following paragraph: 


When such an offer of a gift is made, the customer understands from the use 
cf the word “gift” that an article is to be received without any payment being 
made for it. If he is told that it is to be received ‘Free of Charge” if another 
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article is purchased, the word “free” causes him to understand that he is paying 
nothing for that article and only the usual price for the other. If this is not the 

. true situation, there is no free offer and a customer is misled by the representa- 
tion that he is to be given something free of charge. 

The arguments presented in the above referred ,to brief seem to 
make as good sense today as they must have made in 1937. We see 
no reason for taking any other view of the use of the word “Free” in 
advertising. However, in the public interest, and for the advice, 
guidance and information of businessmen, we want, through this 
opinion, to make the position of the Commission as clear as possible. 

If a businessman desires to use the word “free” in his advertising, he 
must use it honestly. He may not use the word as a device for deceiv- 
ing the public. For example, if he normally sells a toothbrush for 49¢, 
he may not advertise that he will give away “free” a package of tooth 
paste with the purchase of that same toothbrush at 69¢. In such a 
case, while the advertiser is holding out to the public that he is giving 
the toothpaste away “free,” he is actually adding 20¢ to the price of 
the toothbrush which must be purchased in order to obtain the “free” 
toothpaste. Many examples could be cited, both as to the proper and 
improper uses of the word “free” in advertising. However, the es- 
sence of this opinion is that there must be truth in advertising to sup- 
port the use of the word “free.” If an advertiser either lies as to the 
facts or tells only part of the truth in his advertising, and such lies or 
omissions have the tendency or capacity to mislead or deceive the pub- 
lic, this Commission, pursuant to the authority delegated to it by Con- 
gress, must inhibit such use of the word “free” in advertising. 

For the advice and guidance of the respondent herein, and also for 
the advice and guidance of the thousands of other advertisers who to- 
day are using the word “free” in advertising, we should like to make 
our position clear. Until such time as either the Congress of the 
United States amends Section 5 of the Federal Trade Commission Act, 
or until an appellate court of the United States clearly interprets the 
existing provisions of Section 5 of the Federal Trade Commission Act 
to mean otherwise, our position in this matter is as follows: 

The use of the word “Free,” or any other word or words of similar 
import or meaning, in advertising or in other offers to the public, to 
designate or describe any article of merchandise sold or distributed 
in “commerce,” as that term is defined in the Federal Trade Commis- 
sion Act, is considered by the Commission to be an unfair or deceptive 
act or practice under the following circumstances : 

(1) When all of the conditions, obligations, or other prerequisites 
to the receipt and retention of the “free” article of merchandise are 
not clearly and conspicuously explained or set forth at the outset so 
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as to leave no reasonable probability that the terms of the advertise- 
ment or offer might be misunderstood ; or 

(2) When, with respect to the article of merchandise required to be’ 
purchased in order to obtain the “free” article, the offerer either (1) 
increases the ordinary and usual price; or (2) reduces the quality; or 
(3) reduces the quantity or size of such article of merchandise. 

In view of the foregoing, the complaint herein is dismissed. By 
reason of this action, it appears unnecessary for the Commission to pass 
upon the appeal of respondents from the “Examiner’s Rulings on 
Requested Findings as to the Facts and Conclusions”. 

* * * * * * * 

Commissioners Mead and Spingarn, while concurring in the re- 
sult, dissent in part from the views expressed in the majority opinion,, 
and Mr. Mead will file a separate opinion. 


DISSENTING OPINION OF COMMISSIONER JAMES M. MEAD 


This is a case about “free” books which were not free. 

The Commission announced its: decision in this case during my 
absence. The majority of the Commission noted that. while I con- 
curred in the result, I dissented in part from the views expressed by 
the majority. It was stated that I would file a separate opinion. 
I am taking advantage of that opportunity. 

Customers of respondent were required to purchase or to agree to 
purchase other books as a condition precedent to obtaining the “free” 
book. ‘The opinion of the Commission states fully the facts which I 
shall not repeat. The majority opinion: (1) dismisses the com- 
plaint (with which action I agree because respondent has apparently 
discontinued the alleged illegal practice) ; and (2) publishes a state- 
ment “for the advice and guidance of the thousands of other adver- 
tisers who today are using the word ‘free’ in advertising” (with which 
I disagree). 

This “advice and guidance” statement by the present majority of 
the Commission constitutes a reversal of the policy statement issued 
by the then Commission majority in 1948. 

I was not a member of the Commission when the 1948 policy state- 
ment on the use of the word “free” was issued. However, when I was 
appointed to the Commission, I accepted that policy statement and 
the cases which had been decided consistent therewith as a part of the 
established case law of the Commission. The consuming public and 
the business community are entitled to a substantial degree of con- 
sistency in the interpretation of the laws administered by this Com- 
mission. I saw no persuasive reason when I was appointed to the 
Commission and I see no persuasive reason now, either in fact, law or 
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public interest, to reverse the previous Commission statement of policy 
or the decided cases. 

The law in this subject was fully discussed by me in the then majority 
Commission opinion in re Book-of-the-Month Club, Inc., F. T. C. 
Docket No. 5572. 

Some persons may ask why the Commission is concerned with the 
use of the word “free.” Every new Commissioner has asked substan- 
tially the same question. After a Commissioner has had more expe- 
rience on the Commission, he learns the answer. It is simply because 
the word “free” is used so extensively in advertising and selling, that 
the Commission as a result receives many complaints from consumers 
and competitors regarding its use. This is particularly true during 
a buyers market. <A city police force must have a balanced law enforce- 
ment program. Some citizens after receiving an overtime parking 
ticket ask the policeman the age old question of why he doesn’t spend 
his time chasing murderers and robbers instead of distributing parking 
tickets. The answer, of course, is that a city must control automobile 
traffic in addition to apprehending murderers. The policing of the 
use of the word “free” and other potential deceptive phrases in adver- 
tising is to the Commission much as the policing of overtime parking 
is to the city police force. Neither is a very heroic endeavor but they 
must be carried on in order to prevent a substantial public injury. 

A brief review of the history of this problem at the Commission may 
-be helpful. There have been changes in Commission policy and these 
changes are expressed in decisions in various cases, stipulations, etc. 
The Commission at one time apparently had decided to pursue a rather 
strict policy as to inhibiting the use of the word “free.” ‘Thereafter 
in the Samuel Stores matter the Commission decided to permit the 
use of the word “free” to describe merchandise which was not given 
unconditionally, provided that the terms of the condition were ade- 
quately disclosed to the purchasing public. The Commission at- 
tempted to live with this so-called “reasonable” policy. But after 
considerable experience therewith, the majority of the Commission 
determined that this relaxed enforcement policy was not workable 
and decided to issue the 1948 policy statement. 

The Samuel Stores policy was based on the proposition that the 
use of the word “free” should not be inhibited unless there was decep- 
tion in its use. Many advertisers would readily agree not to use 
the word “free” in a manner to deceive the public. That is, of course, 
only a general promise and the real enforcement problem was in 
obtaining compliance with this general promise. The value of the 
use of the word “free” is that it is a short expressive word which can 
be used in headlines and in bold print to catch the eye of the reader. 
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A perusal of the advertisements in any daily paper will reveal the 
various catch phrases used by advertising specialists to attract the eye 
of thereader. The unqualified use of the word “free” in advertisements 
is usually untrue. The problem under the Samuel Stores policy was 
to persuade the advertiser to place the qualifying words in reasonable 
connection with the word “free” which latter word was usually placed 
in the headlines. 

By “qualifying words” is meant the reference to the merchandise 
which must be purchased or the services which must be performed by 
the customer in order to receive the “free” goods. The qualifying 
statement should describe fully, conspicuously and clearly the 
“oimick”. 

More and more the Commission found that the qualifying language 
was being placed in smaller and smaller print in less and less connection 
with the word “free”. The qualifying language was treated very 
much as are poor relations at the family dinner table—who are usually 
placed at the end of the table in a very inconspicuous place, almost out 
of the dining room and into the kitchen. From the Samuel Stores 
policy to the 1948 policy the Commission tried very valiantly to bring 
the qualifying words from the kitchen into the dining room where 
they could be seen. 

Some advertisers used the asterisk method by which an asterisk 
was placed near the word “free” and the qualifying language was 
placed in fine print at the bottom of the page. The asterisk is useful . 
to indicate an omission. But in such use, the asterisk has caused 
as much, if not more, confusion and misunderstanding than any other 
symbol used by literate men to convey ideas to each other. 

Obtaining compliance with the Samuel Stores policy consisted 
more of an endurance contest for the Commission because of the vari- 
ous proposals of the advertisers to place the qualifying language here 
or there or elsewhere in advertisements generally as inconspicuous 
as possible. After these experiences the majority of the Commission 
decided that the public interest required the 1948 policy. 

The 1948 policy was adopted by a vote of Commissioners Davis, 
Ayres and Ferguson. The late Commissioner Davis was a distin- 
guished Judge from Tennessee who served for many years in the 
Congress and was appointed to the Commission in 1933. The late 
Commissioner Ayres was a distinguished lawyer from Kansas who 
also served for many years in Congress and was appointed to the 
Commission in 1934. Commissioner Ferguson is a distinguished 
lawyer from North Carolina and had served on the Commission since 
1927. These gentlemen had had many, many years of experience 
on the Commission and had finally determined that in order to protect 
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the public interest the 1948 policy statement was necessary. I am 
not aware of any compelling reasons to change that policy. The 
case before the Commission was on a stipulated record and presented 
no new issue of fact or law. 

After I was appointed to the Commission and a number of free 
goods cases were reviewed by the Commission, I was impressed with 
the fact that some persons were interpreting the 1948 policy too 
strictly and not realistically. I collaborated with Commissioner 
Ayres in his opinion in the Unicorn Press case, Docket 5488 in which 
the Commissioner stated that the 1948 free goods policy “must be 
applied realistically, and hypertechnical applications designed to con- 
demn the use of the word ‘free’ in advertising under all conditions 
must be avoided.” Iam of the opinion that the 1948 policy as inter- 
preted by Commissioner Ayres in the Unicorn Press case is sound. 

As to the general proposition relative to the use of the word “free,” 
the following is quoted from my opinion in the Book-of-the-Month 
Club case, Docket 5572. 


The enrollment books are either free or they are not free. They cannot be 
both. The advertisements feature a representation that the books are free. 
Elsewhere in the advertisements is the statement which indicates that such 
books are not free. At best, these statements are contradictory. One of the 
statements must therefore be contrary to fact. This is obviously the statement 
that the books are free. 

The word “free” is one of the those dynamic terms in our language which 
alerts us and calls to action certain emotions within us. It has both political 
and monetary connotations. Cynics may say that all of us should know that 
we cannot get something for nothing, yet the hope of getting something free 
has the habit of springing eternal in the human breast. Alas, however, on closer 
inspection there generally are found a few “provided, however’, or other con- 
ditional strings to the so-called “free” offer. Such is the case here. The 
customers who did not buy the other books were obliged to pay for the “free” 
book. 

* * * * * * * 

A seller may not make one representation in one part of his advertisement 
and withdraw it in another part since there is no obligation on the part of the 
customer to protect himself against such a practice by pursuing an advertise- 
ment to the bitter end. 

* * * * * * * 

The distribution of books which are in fact free may not be a profitable 
business endeavor. That decision, however, is for the respondent corporation. 
If the respondent does not choose to distribute free books, there are sufficient 
words in the English language available to respondent which will accurately, 
truthfully and vividly describe the offer of respondent to its prospective pur- 
chasers. 


The present majority of the Commission has now modified the 1948 
policy by in effect allowing a seller to describe a product as “free” 
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which is not free if the seller will adequately disclose that the product 
is not free (the seller, of course, may not deceive by a practice of fic- 
titious price markings or reducing quality). The new rule or guid- 
ance statement may be referred to as a “Rule of Reason” in regerd 
to free goods offers. This is to be distinguished from the 1948 policy 
which held it unreasonable and untrue and therefore illegal per se to 
describe goods as free which were not free. At best, the 1948 policy 
was definite. The advertiser was specifically informed that he could 
not describe goods as free unless they were free. Under the new 
policy the advertiser is allowed to use a literally untrue statement 
provided he uses it reasonably. The new policy has the virtue of 
flexibility and the vice of uncertainty. 

One or more States have eliminated the speed limits on highways 
as expressed in specific miles per hour and have substituted a pro- 
hibition against driving at an unreasonable rate of speed under the 
particular circumstances. That is an interesting experiment. You 
and I, of course, drive reasonably but the other fellow takes too many 
chances. 

What is a reasonable and non-deceptive use of the word “free” to 
describe goods which are not free? If the word “free” is in bold 
type headlines (as it usually is), where should the qualifying words 
appear—also in the headlines?—not if the advertiser can help it be- 
cause there would then be too many words in the headlines. Would 
it be sufficient for the words to be placed in the first paragraph or 
the second or third paragraph of the advertisement, and what should 
be the size of the type in relation to the type and prominence of the 
word “free”? Should the qualifying words be repeated each time 
the word “free” is mentioned in the advertisement? Is our old friend 
the asterisk method permissible which places the qualifying words 
at the bottom of the page, practically illegible except with the aid of 
a microscope ? 

Not every factual situation coming within the purview of the laws 
administered by this Commission has been determined by the Con- 
gress or adjudged by this Commission and the Courts as being illegal 
per se. Subject, however, to a finding by this Commission that it is 
in the public interest to take corrective action, the dissemination of 
false advertisements of a commodity sold in interstate commerce is 
illegal per se under the Federal Trade Commission Act. 

I do not mean to suggest in this opinion that the foundations of our 
competitive system will crumble because of the action of the majority | 
of the Commission in this case. I rather think the majority believe 
that they have made a Solomon decision and have neatly disposed of 
a vexatious problem. I suggest that their decision has not solved 
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the problem. It has only postponed a problem which will return in 
a different but more difficult and virulent form on the question of 
compliance. 

The majority decision, however, does represent a change in Com- 
mission policy. I trust that this action by the majority is not a shadow 
cast by future actions which would result in modifications or revisions 
of the more basic and important concepts of this Commission. I do 
not now believe that it portends such future actions. I believe that 
my colleagues on the Commission will dutifully enforce the law. The 
Congress writes the law and the Commission enforces it. I do not 
believe the enforcement of the law should be a matter of partisanship 
or personalities. Differences of opinion among the Commissioners as 
to controversies of fact and as to appropriate remedies in individual 
cases will, of course, arise. Honest and intelligent differences promote 
the public interest. There should be no differences in enforcement 
as to the principles formulated by the Congress.and interpreted by 
the courts. 

I am for a reasonable enforcement of the laws administered by this 
Commission, having in mind our limited budget and the avoidance of 
test. or doubtful cases in which there is no substantial public interest. 
I do not favor any diminution of a vigorous enforcement policy by a 
process of rationalization which leads to a compromise of principle. 

Public law (as distinguished from private law) is more directly and 
immediately concerned with the general public interest and must there- 
fore reflect the will of the people. I am reminded of the inscription 
on the Archives Building in Washington which reads “What Is Past 
Is Prologue.” Let us hope that when and if the pendulum swings in 
the field of the antitrust laws, including the Federal Trade Commis- 
sion Act, the agencies charged with enforcing those laws will have 
learned and profited from legal and economic history. 

From the standpoint of the public interest a strong and vigorous 
policy is usually the most reasonable policy both in the antitrust and 
deceptive practices fields of law enforcement. 

I dissent from the opinion of the majority for the reasons above 
stated. 
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In THE MATTER OF 


PERRY HALSETH TRADING AS PERRY SALES COMPANY 


DECISION IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION ACT 


Docket 6009. Complaint, July 16, 1952—Decision, Sept. 14, 1953 


Where an individual, engaged in the interstate sale and distribution of cameras, 
radios, pens, dolls, cutlery, bedspreads, and other articles, with a volume 
of business in excess of $1,000,000 a year; in soliciting orders for and in selling 
and distributing his merchandise— : 

Made use, among other courses, of a plan of merchandising which involved, or 
might involve, the operation of games of chance, gift enterprises, or lottery 

schemes, pursuant to which he sent out in great quantities to members of the 
public, along with return envelopes, form letters, circulars, order blanks, and 
“sales” or push cards, for use, in accordance with a scheme, as typical, pur- 
suant to which the customer who selected by chance that one of 39 girls’ names 
displayed on the particular card which corresponded-with that concealed un- 
der the card’s master seal, received as a prize the comforter, bedspread, or 
other article pictured thereon; those pushing certain discs as disclosed by 
the numbers concealed thereunder, received certain lesser prizes ; amount paid 
‘by customer for chance was similarly determined ; and prospective customers 
or operators of the cards received, according to the aforesaid circulars, as a 
premium or prize for their efforts, in disposing of the merchandise through 
the use of such cards, a bedspread or other article equal in value to the main 
item, plus a premium of lesser value if an order was placed with respondent 
within 15 days following receipt of the offer; and 

Thereby supplied to and placed in the hands of others, contrary to an established 
public policy of the United States Government, the means and instrumentality 
of conducting games of chance, gift enterprises, or lottery schemes in con- 
nection with the sale and distribution of merchandise, in which persons who 
selected and paid for the lucky or winning name and numbers received the 
designated articles, without additional expense, at prices which were much 
less than the normal retail prices thereof; those who did not select such a 
name or number received nothing for their money other than the privilege 
of making the push or punch; and whether a purchaser received an article 
or nothing for the money paid and the amount paid for the merchandise or 
chance to receive it were determined wholly by lot or chance: 

Held, That such acts and practices, under the circumstances set forth, were all 


to the prejudice and injury of the public and constituted unfair acts and 
practices in commerce. 


Before Mr. J. Karl Cow, hearing examiner. 
Mr. J. W. Brookfield, Jr. for the Commission. 
Wilkenfeld & Harris, of Chicago, I1l., for respondent. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 16, 1952, issued and ube: 


PERRY SALES CO. 243 
242 Findings 


quently served its complaint in this proceeding upon respondent Perry 
Halseth, individually and trading as Perry Sales Company, charging 
him with the use of unfair acts and practices in commerce in viola- 
tion of the provisions of said Act. After the issuance of said complaint 
and the filing of respondent’s answer thereto, hearings were held at 
which testimony and other evidence in support of and in opposition 
to the allegations of said complaint were introduced before a hearing 
_ examiner of the Commission theretofore duly designated by it, and 
such testimony and other evidence were duly recorded and filed in the 
office of the Commission. Thereafter the proceeding regularly came 
on for final consideration by said hearing examiner upon the com- 
plaint, the answer thereto, testimony and other evidence, and pro- 
posed findings as to the facts and conclusions presented by counsel, 
oral argument not having been requested, and said hearing examiner, 
on February 9, 1953, filed his initial decision herein. 

Within the time permitted by the Commission’s Rules of Practice, 
respondent filed an appeal from said initial decision and the Com- 
mission, after duly considering said appeal and the record herein, 
issued its order denying said appeal. 

The Commission is of the opinion, however, that the initial decision 
of the hearing examiner is deficient in certain respects, principally in 
that the order therein is inconsistent with the form of order which the 
United States Court of Appeals for the District of Columbia Circuit 
has determined is appropriate in cases where the facts are essentially 
similar to those in this case. Hamilton Manufacturing Co. v. Fed- 
eral Trade Commission, 194 F. 2d 346, and U.S. Printing & Novelty 
Co. v. Federal Trade Commission, CCH Trade Reg. Serv. Par. 67,502 
(June 4, 1953). Therefore, the Commission, being now fully advised 
in the premises, finds that this proceeding is in the interest of the pub- 
lic and makes the following findings as to the facts, conclusion drawn 
therefrom, and order, the same to be in lieu of the initial decision of 
the hearing examiner. 


FINDINGS AS TO THE FACTS 


Paragraph 1. Respondent, Perry Halseth, is an individual trading 
and doing business under the name of Perry Sales Company with 
office and principal place of business located at 1250 West Van Buren 
Street in the City of Chicago, Ilinois. 

Respondent is now and for more than three years last past has been 
engaged in the sale and distribution of cameras, radios, pens, dolls, 
cutlery, bed-spreads and other articles of merchandise and has caused 
said merchandise when sold to be transported from his place of busi- 
ness in Chicago, Illinois, to purchasers thereof located in the various 
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other States of the United States and in the District of Columbia. 
Respondent’s volume of business has been in excess of $1,000,000.00 
per year and there is now and has been for more than three years last 
past a substantial course of trade by respondent in such merchandise 
in commerce as “commerce” is defined in the Federal Trade Com- 
mission Act. 

Par. 2. In the course and conduct of his aforesaid business in solicit- 
ing orders, selling and distributing merchandise, respondent some- 
times deals directly with jobbers, retail stores and other business firms; 
sometimes respondent uses circulars, form letters, order blanks and 
return envelopes in direct mail solicitation; at other times respondent 
uses and has used a plan of merchandising which involves or may 
involve the operation of games of chance, gift enterprises or lottery 
schemes. Under the latter plan, respondent mails to each prospective 
customer advertising and solicitation material consisting of a form 
letter, circular, order blank, push card referred to by respondent as 
a sales card, and return envelope, copy for all of which is prepared 
by respondent or under his supervision. This literature is sent out 
to members of the public in great quantities—hundreds of thousands 
at a time—and orders are received from approximately 0.3 to 1 
percent of the total number of recipients of said literature. 

The circulars describe the merchandise which respondent offers 
and the letters explain how, through the use of the push cards, sales 
can be made to “friends, relatives, neighbors and co-workers” who 
may obtain the merchandise offered usually “for as little as 1¢ and 
not more than 39¢.” Prospective customers also are told that as a 
premium or prize for their efforts in disposing of the described mer- 
chandise through use of the push card they may receive without cost 
a bedspread or other article of merchandise equal in value to the main 
item described in the circular, plus a premium of lesser value if an 
order is placed with the respondent within 15 days following receipt 
of the offer. Fountain pens or other small articles of merchandise are 
often included in the merchandise offered and shipped by respondent 
for use as additional prizes to purchasers of chances in connection 
with “push” card sales. 

A typical push card has thirty perforated discs each of which is 
designated by a feminine name, and concealed within each disc is a 
number by which is determined the cost of each push. On the back 
of the card is a list of the names on the discs with spaces for writing 
in the names of the persons who may have pushed the corresponding 
dises. Upon the face of the card is a large master seal under which 
is one of the names appearing on the discs. This seal is to be removed 
only after all the discs have been sold and the person having pushed 
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the disc bearing the name corresponding to the one under the seal 
receives the comforter, bedspread, tablecloth, or other main article 
of merchandise pictured on the push card and described in the circular 
accompanying it. In addition to this main prize there are lesser prizes, 
such as fountain pens, which are distributed to persons who have 
pushed certain other specified discs. 

The typical push card has on its face the following legend and 
instruction : 


(Picture of comforter and bedspread ) 4 PRIZES 
S Do Not S Lucky Name Under Large Red Seal 
A q 
A Until Entire A BEDSPREAD OR TABLECLOTH 
L Card is Sold L Numbers 1 to 39 Pay What You Draw 


Numbers Over 39 Pay Only 39c 


Numbers 
N High 
1-19-22 one Higher 
Bach Receive Push out with Pencil 
A $1.00 Panel bearing 
Fountain Pen Discs. 


Persons having selected and paid for the lucky or winning name 
and numbers receive the designated articles of merchandise, without 
additional expense, at prices which are much less than the normal 
retail prices of said articles, but persons who do not select such lucky 
or winning name or numbers receive nothing for their money other 
than the privilege of making a push or punch from said card. 
Whether a purchaser receives an article of merchandise or nothing 
for the money paid, and the amount to be paid for the merchandise 
or the chance to receive said merchandise are thus determined wholly 
by lot or chance, and articles of merchandise are thus distributed to 
the consuming or purchasing public wholly by lot or chance. 

Respondent furnishes and has furnished various other similar push 
cards, form letters, circulars, and order blanks for use in the sale and 
distribution of his merchandise. The sales plan used in the sale and 
distribution of merchandise by means of these other push cards is 
the same as that hereinabove described varying only as to the mer- 
chandise offered, the price of each chance and the number of chances 
on each card. 

Par. 3. The order form used by respondent in connection with the 
aforesaid sales method contains no reference to the push card. Upon 
receipt of such an order properly filled out the respondent sends out 
his merchandise. He has no control over the buyer and has in fact 
no direct means of knowing whether the buyer will retain the mer- 
chandise himself or dispose of it by use of the push card or by some 


246 FEDERAL TRADE COMMISSION DECISIONS 


Order 50 F. T.C. 


other method. However, the respondent does distribute push cards 
extensively, sends out accompanying letters describing their use, and 
does know that if his suggested plan is followed the merchandise 
shipped by him, excepting the special premium offered the operators 
of the push cards, will reach the ultimate purchaser through sales 
made under the push card plan through the sale and purchase of the 
push card chances. 

The record specifically establishes that some individuals have used 
the push cards furnished by respondent in the distribution of mer- 
chandise received from respondent. Respondent’s wide and con- 
tinued use of the push cards confirms the conclusion that a substantial 
number of persons to whom respondent has furnished and furnishes 
said push cards have used and now use the same in selling and dis- 
tributing respondent’s merchandise in accordance with the aforemen- 
tioned sales plan. Respondent thus supplies to and places in the 
hands of others the means and instrumentality of conducting games 
of chance, gift enterprises or lottery schemes in connection with the 
sale and distribution of his merchandise, all of which is contrary to 
established public policy of the Government of the United States. 

Par. 4. The sale and distribution of merchandise in the manner 
above described involves games of chance or the sale of chances to 
procure one of the said articles of merchandise at a price much less 
than the normal retail price thereof. Many persons are attracted by 
said sales plan or method used by respondent and by the element of 
chance involved therein and thereby have been and are induced to 
buy and sell respondent’s merchandise. 

The use by respondent of a sales plan or method involving sales 
and distribution of merchandise by means of chance, lottery or gift 
enterprise is contrary to the public interest and constitutes unfair acts 
and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


CONCLUSION 


The aforesaid acts and practices of respondent as herein found are 
all to the prejudice and injury of the public and constitute unfair acts. 
and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER 


It is ordered, That respondent Perry Halseth, trading as Perry 
Sales Company or under any other name or names, his representatives, 
agents and employees, directly or through any corporate or other 
device in connection with the offering for sale, sale and distribution of 
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cameras, radios, pens, dolls, cutlery, bedspreads or other articles of 
merchandise in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from: 

1. Supplying to or placing in the hands of others push cards or any 
other lottery device or devices which are designed or intended to. be 
used in selling or distributing said merchandise to the public by means 
of games of chance, gift enterprises or lottery schemes. 

2. Shipping, mailing or transporting to agents or distributors, or to 
members of the purchasing public, push cards or any other lottery 
device or devices which are designed or intended to be used in the 
sale or distribution of respondent’s merchandise to the public by means 
of games of chance, gift enterprises or lottery schemes. 

3. Selling or otherwise disposing of any merchandise by means of 
or under a plan involving a game of chance, gift enterprise, or lottery 
scheme. 

It is further ordered, That respondent shall, within sixty (60).days 
after service upon him of this order, file with the Commission a report, 
in writing, setting forth in detail the manner and form in which he 
has complied with the order to cease and desist. 
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Consent Settlement 50 F.'T. C, 


In THE MATTER OF 


LAGOMARCINO-GRUPE COMPANY OF IOWA, DAVEN- 
PORT BROKERAGE COMPANY, AND ANDREW S. LAGO- 
MARCINO ET AL. 


CONSENT SETTLEMENT IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2 (C) 
OF THE CLAYTON ACT, AS AMENDED 


Docket 5784. Complaint, June 26, 1950—Decision, Sept. 15, 1953 


Where a corporation, which was engaged in the buying and selling of fruits, 
vegetables, canned goods, sugar, candy, and other food products, and had 
become one of the largest wholesalers thereof in the United States and 
numbered among its stockholders a family group, allied by blood or marriage, 
which owned a substantial majority of all its stock and all of that of a 
corporate broker— 

(a) Purchased through said corporate broker substantial requirements of its 
food products from vendors, all, or substantially all, of whom paid said 
broker commissions or brokerage fees on said purchases; and 

Where said broker, controlled as aforesaid, and acting as agent of or repre- 
sentative for said wholesaler, and subject to the direct control of those 
individuals who were members by blood or marriage of the aforesaid 
families, made up the group referred to, and owned a majority of the capital 
stock of said broker— 

(b) Received and accepted said fees as income from which dividends were paid 
to and received and accepted by its aforesaid stockholders: 

Held, That such acts and practices of said corporations and of their aforesaid 
stockholders were in violation of subsec. (c) of Sec. 2 of the Clayton Act as 
amended by the Robinson-Patman Act. 


Before Mr. Abner E. Lipscomb, hearing examiner. 

Mr. Edward 8. Ragsdale for the Commission. 

Mr. Smith W. Brookhart and Mr. Russell Hardy, of Washington, 
D, C., for respondents. 


CONSENT SETTLEMENT 1+ 


Pursuant to the provisions of an Act of Congress, entitled “An Act 
to supplement existing laws against unlawful restraints and monopo- 
lies, and for other purposes”, approved October 15, 1914 (the Clayton 
Act) as amended by an Act of Congress approved June 19, 1936 (the 
Robinson-Patman Act), (15 U.S. C. A. Section 13), the Federal Trade 


+The Commission’s “Notice” announcing and promulgating the consent settlement 
as published herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which 
is served herewith, was accepted by the Commission on September 15, 1953, and ordered 
entered of record as the Commission’s findings as to the facts, conclusion, and order in 
disposition of this proceeding. 

The time for filing report of compliance pursuant to the aforesaid order runs from 
the date of service hereof. 
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Commission, on June 26, 1950, issued and subsequently served its com- 
plaint on the respondents, and each of them, named in the caption 
hereof, charging them, and each of them, with receiving and accepting 
commissions, brokerage fees or other compensation, allowances or 
discounts in lieu thereof, on purchases of food products in commerce 
made directly or indirectly for their own account in violation of sub- 
section (c) of Section 2 of the Clayton Act, as amended: by the 
Robinson-Patman Act. 

The respondents, and each of them, desiring that this proceeding 
be disposed of by the consent settlement procedure provided in Rule 
V of the Commission’s Rules of Practice, solely for the purposes of 
this proceeding, and review thereof, and the enforcement of the order 
consented to, and conditioned upon the Commission’s acceptance of 
the consent settlement hereinafter set forth, and in lieu of the answer 
and supplemental answer to said complaint heretofore filed and 
which, upon acceptance by the Commission of this settlement, are 
to be withdrawn from the record, hereby: 

1. Admit all the jurisdictional allegations set forth in the com- 
plaint. 

2. Consent that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 
and desist. It is understood that the respondents, and each of them, 
in consenting to the Commission’s entry of said findings as to the 
facts, conclusion, and order to cease and desist, specifically refrain 
from admitting or denying that they have engaged in any of the acts 
or practices stated therein to be in violation of law. 

3. Agree that this consent settlement may be set aside in whole or 
in part under the conditions and in the manner provided in para- 
graph (f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission has reason to believe were unlawful, 
the conclusion based thereon, and the order to cease and desist, all of 
which the respondents consent may be entered herein in final dispo- 
sition of this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent Lagomarcino-Grupe Company of Iowa 
(named in the complaint as Lagomarcino-Grupe Company) is a 
corporation organized, existing, and doing business under and by 
yirtue of the laws of the state of Iowa, with its principal office and 
place of business located at 101 Valley Street, Burlington, Iowa. 
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Said respondent, on the date of the issuance of the complaint and 
since several years prior to June 19, 1936, has been engaged in the 
business of buying and selling food products at wholesale within the 
United States. Such products include fruits, vegetables, canned 
goods, sugar and candy. It has become one of the large wholesalers 
of food products in the Middle Western States. On the date of the 
issuance of the complaint, it owned a 34% stock interest in Lago- 
marcino-Grupe Fruit Company, located at Galesburg, Illinois, and 
owned. and operated a large number of branches, some of which were 
located at Creston, Ottumwa, Burlington, Cedar Rapids, Iowa City, 
Clinton, Muscatine, Fort Madison, Keokuk, Iowa, and Quincy, 
Illinois. 

Lagomarcino and Grupe are family names. On the date of the 
issuance of the complaint and all times mentioned herein, a substantial 
majority of the capital stock of said respondent was owned by indi- 
viduals who were members of the Lagomarcino or Grupe families by 
blood or marriage. For some time prior to June 26, 1950 and on 
that date, said respondent had issued and outstanding approximately 
5,588 shares of capital stock, a substantial majority of which was, and 
for some time prior has been owned by those individuals who are 
named as individual respondents herein and as set forth in Paragraph 
3 hereof. 

From April 20, 1925 until dissolution of the latter on September 1, 
1934, respondent, Lagomarcino-Grupe Company of Iowa, made sub- 
stantial purchases of food products through Davenport Brokerage 
Company, a corporation not named as a respondent herein, the stock 
of which was 76% owned by said respondent. During the period 
from September 1, 1934 until September 1, 1936, Mr. E. H. Beattie 
operated a brokerage business as a sole proprietor doing business as 
Davenport Brokerage Company. Mr. Beattie held 10 shares of stock 
in Lagomarcino-Grupe Company during this period. | 

Par. 2. Respondent Davenport Brokerage Company (named in the 
complaint as Davenport Brokerage Company, Inc.) is a corporation, 
organized, existing, and doing business under and by virtue of the 
laws of the state of Iowa, with its principal office and place of business 
located at 801 Union Arcade Building, Davenport. Iowa. 

Said respondent was incorporated September 2, 1936, to engage, 
and since its incorporation and continuing to the present time it has 
engaged, in the business theretofore conducted by E. H. Beattie, 
doing business as Davenport Brokerage Company, and prior to that, 
by the original Davenport Brokerage Company, a corporation. Dur- 
ing said period of time, respondent Lagomarcino-Grupe Company 
made substantial purchases of food products through respondent 
Davenport Brokerage Company. 
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Upon incorporation, 24% of the stock of respondent Davenport 
Brokerage Company was issued to E. H. Beattie, and the remainder 
to members of the Lagomarcino family and Grupe family. E. H. 
Beattie died on March 7, 1946. Thereafter, on January 2, 1947, the 
stock owned by his widow was purchased by members of the 
Lagomarcino family and members of the Grupe family. 

- After January 2, 1947, all of the capital stock of respondent Daven- 
port Brokerage Company, was issued to, and at all times thereafter 
mentioned herein has been owned by, those stockholders of respondent 
Lagomarcino-Grupe Company of Iowa, who were members of the 
Lagomarcino or Grupe families by blood or marriage. For some time, 
and at the time of issuance of this complaint, respondent Davenport 
Brokerage Company has issued and outstanding approximately 1,000 
shares of capital stock, all of which was and for some time had been, 
owned by those individuals who are named as individual respondents 
herein and as set forth in Paragraph 8 hereof. 

Par. 3. Each of the following respondents is an individual; is a 
member of the Lagomarcino or Grupe families by blood or marriage 
as indicated ; and at the date of issuance of the complaint and for some 
time prior had owned the number of shares of capital stock of re- 
spondent Lagomarcino-Grupe Company of Iowa and/or respondent 
Davenport Brokerage Company, which is set forth opposite his or 
her name in columns appropriately designated : 


Capital Stock Ownership of Lagomarcino-Grupe Oo. of Iowa 
and of Davenport Brokerage Co., as of June 26, 1950 


Daven- 

Members of Lagomarcino- port 
Lagomarcino Grupe Company Broker- 
Family of Iowa age Co. 
ANUTeWealos aug cOMarcing las US SS ee a Se Se Se ee 232 43 
OCP wea OMA CMs she oe ee oe ee ee oY 272 56 
OCT aA LOM AT CIRO faa ee ee ee a 280 57 
JODMMCaeOM ATC Ome ae eee ae ee ee ee ee 42% 9 
Richard#Wagomarcing: 2220) Ls SPOON neh ee ws 21 
Gertrude Tagsomarcino 22518 la viel_ Fe ust ta eee re Se sees 35 169 
Maymercagomarcino:= Joes tol oe es les 195 15 
AE EWEN UGH SORTED Ga Se SS Se ee ee 472 42 
Keatherine Sala SOMarCin On 22. eee ease asec conan e naa soe aoe 89 20 
INCL eSae Dl Cy oe ee ee ee ee eee a eee ae 17 23 


ARCA DDEEE 2D, \UCGS|S = coe ES SE AEE eh SE a ee 267 39 


Subtotal owned by individual respondents who are members of 
MACOMATCING MAMI. 522-2 ae ee ta eee ne eee 1974144 524 
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Daven- 
Lagomarcino- port 
Members of Grupe Company Broker- 
Grupe Family of Iowa age Co. 
Harold W:. Grupe_2ii2 222 2628. a sa eee ee ee 586%, 146 
Johny. Keehn fo 2el. ses ee ee ee a eee None 2 
Dorothy D.-Keehn. 2 2<2-- 5.53 los2n225--s2~ 3-4-5 = 465 114 
Telen. Parker: = 225 5 5 ce Sg ed eee 479% 90 
OTe Wyre e's Mum D Yor atts) 1 eae a, IER LANE Ei a ae eh ee ee None 1 
Marion (Mrs. Edward) Dornsife_-__-___-------___-_---_-__-——- 502 82 
Patricia" P. ‘ Pilipowski_J2 22 A eae ee eee ee 21 41 
Subtotal owned by individuals who are members of Grupe 
TEN] on ee a ee ee 2054 476 
Total owned by individuals who are members of either Lago- 
mMarcing, oly GrupestamMilies $= — 3s 2 402814 1000 
The following named respondents died on dates indicated : 

Rass se Ocesbly ces 28 ge Se July 28, 1948 
HVA yy SUN ONT SUL Cm a ac eee December 10, 1950 

Harold) We Gripes. 2a en soe leer nee eee ree June 12, 1952 


At the date of the issuance of the complaint, individuals who were 
members of the Lagomarcino or Grupe families by blood or marriage, 
and for some time prior thereto, the above-named individual respond- 
ents, directly or indirectly as owners of a substantial majority of the 
capital stock of respondent Lagomarcino-Grupe Company of Iowa 
and of all of the capital stock of respondent Davenport Brokerage 
Company have through such stock ownership elected the directors 
who in turn elected officers of the corporate respondents responsible 
for formulating, authorizing and directing all of their policies, prac- 
tices and acts referred to herein. The individual respondents, who 
were neither officers nor directors of either of respondent corporations 
did not actively participate in said acts. 

Par. 4. In the course and conduct of its wholesale food business 
prior to and since September 2, 1936, respondent Lagomarcino-Grupe 
Company of Iowa, through the original Davenport Brokerage Com- 
pany or through respondent Davenport Brokerage Company, con- 
tinuously made such purchases of food products from many vendors 
with places of business located in several states of the United States ; 
and respondents caused such food products so purchased to be trans- 
ported from said states to destinations in other states. 

Par. 5. In the course of said business in commerce, beginning some 
years prior to September 1, 1934, and ending shortly thereafter, re- 
spondent Lagomarcino-Grupe Company of Iowa purchased through 
the original Davenport Brokerage Company, not named as a respond- 
ent, substantial quantities of food products from vendors, all or 
substantially all, of whom paid Davenport Brokerage Company com- 
missions or brokerage fees on said purchases. 
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From 1925 until September 1, 19384, Davenport Brokerage Com- 
pany, not named as a respondent herein, received and accepted as 
income said fees from which dividends were paid to, and they were 
received and accepted by, respondent Lagomarcino-Grupe Company 
of Iowa, in the form of dividends on the Capital stock of ney original 
Davenport Brokerage Company. 

In turn, Speman Lagomarcino-Grupe Company of eee trans- 
mitted and paid said fees to, and they were accepted and received by, 
the stockholders of said respondent in the form of dividends upon its 
capital stock. 

In making said purchases, and in receiving and accepting and in 
transmitting and paying said fees, as above alleged, the original 
Davenport Brokerage Company was acting as agent or representative 
for respondent Lagomarcino-Grupe Company of Iowa, subject to its 
direct control and to the indirect control of those individuals who 
were members of the Lagomarcino or Grupe families by blood or 
marriage who owned a majority of its capital stock. 

Par. 6. In the course of said business in commerce, beginning Sep- 
tember 2, 1936, and continuing to the present time, respondent Lago- 
marcino- Gripe Company af Iowa purchased through respondent 
Davenport Brokerage Company, substantial quantities Pott its require- 
ments of food products from vendors, all, or substantially all, of 
whom: paid respondent Davenport Brokerage Company, commissions 
or brokerage fees on said purchases. 

Respondent Davenport Brokerage Company received and accepted 
said fees as income from which dividends were paid to and were re- 
ceived and accepted by, its stockholders as dividends on its capital 
stock. 

In making said purchases, and in receiving and accepting and in 
transmitting and paying said fees, as above stated, respondent Daven- 
port Brokerage Company was acting as an Agent or representative of 
respondent Lagomarcino-Grupe Company of Iowa, subject to its 
indirect control through, and subject to the direct control of, those in- 
dividuals who were members of the Lagomarcino or Grupe families 
by blood or marriage who owned a substantial majority of the capital 
stock of respondent Lagomarcino-Grupe Company of Iowa and all of 
the capital stock of respondent Davenport Brokerage Company. 


CONCLUSION 


Par. 7. The acts and practices of respondents individually and col- 
lectively, since June 19, 1936, in. accepting and receiving commissions 
or brokerage fees, as above alleged, are in violation of subsection (c) 
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of Section 2 of the Clayton Act, as amended by the Robinson-Patman 
Act. In receiving and accepting commissions, brokerage fees or other 
compensation, allowances or discounts in lieu thereof on purchases of 
food products in commerce as set forth in Paragraph 6 hereof, re- 
spondents, and each of them, have violated the provisions of Section 
2 (c) of the Clayton Act, as amended by the Robinson-Patman Act. 


ORDER 


I. Jt is ordered, That the respondent, Davenport Brokerage Com- 
pany, a corporation, its officers, directors, agents, representatives, and 
employees, directly or through any corporate or other device, in con- 
nection with the purchase of fruits, vegetables, canned goods, sugar, 
candy and other products of whatsoever nature in commerce, as “com- 
merce” is defined in the aforesaid Clayton Act, as amended, do forth- 
with cease and desist from: 

(a) Receiving or accepting, directly or indirectly, from any seller 
anything of value as a commission, brokerage, or other compensation, 
or any allowance or discount in lieu thereof, upon any purchase in 
connection with which respondent Davenport Brokerage Company is 
the agent, representative, or other intermediary acting for, or in behalf 
of, or subject to the direct or indirect control of any buyer, including 
such control by any buyer exercised through the ownership or control 
of capital stock of Davenport Brokerage Company, by any stock- 
holder or cooperating group of stockholders in such buyer who di- 
rectly or indirectly controls such buyer. 

(b) Transmitting, paying, or granting, directly or indirectly, any 
part of any commission, brokerage, compensation, allowance or dis- 
count, which is referred to in paragraph I (a) above, to any‘buyer 
or to any stockholder in any buyer, who is referred to in paragraph I 
(a) above, in the form of money, dividends, credits, services, facilities, 
or in any other form. 

II. Jt ts further ordered, That the respondents Lagomarcino-Grupe 
Company and its officers, directors, agents, representatives, and em- 
ployees, directly or through any intermediary (including Davenport 
Brokerage Company) in connection with the purchase of fruits, 
vegetables, canned goods, sugar, candy and other products of.what- 
soever nature in commerce as “commerce” is defined in the Clayton 
Act, as amended, do forthwith cease and desist from: 

Receiving or accepting from any seller, or from any agent, repre- 
sentative, or other intermediary acting for, or in behalf of, or subject 
to the direct or indirect control of respondents Lagomarcino-Grupe 
Company, including such control by said respondent exercised through 
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the ownership or control of capital stock of any such agent, represen- 
tative, or other intermediary by any stockholder or cooperating group 
of stockholders of respondent Lagomarcino-Grupe Company, who di- 
rectly or indirectly controls said respondent, anything of value as a 
commission, brokerage, or other compensation, or any discount or al- 
lowance in lieu thereof, in the form of money, dividends, credits, or 
in any other form, upon purchases for their own accounts. 

III. Zz és Wick ordered, That the respondents Andrew S. ‘Lago- 
marcino, C. L. i opniaccuie Joe J. Lagomarcino, John Logamarcino, 
Richard Lagomarcino, Gertrude Lagomarcino, Mayme Lagomarcino, 
Mamie Lagomarcino, Katherine 8. Lagomarcino, Theresa Bley, 'Trula, 
E. Voss, John D. Keehn, Dorothy D. Keehn, Helen Parker, Marion 
Dornsife, and Patricia P. Filipowski, either in their individual or 
representative capacities, in connection with the purchase of fruits, 
vegetables, canned goods, sugar, candy, and other products of what- 
soever nature in commerce, as “commerce” is defined in the aforesaid 
Clayton Act, as amended, do forthwith cease and desist from: 

Receiving or accepting any part of any commission, brokerage, 
compensation, allowance, or discount which, in paragraphs I (a) and 
I (b) above, respondent Davenport Brokerage Company, is ordered 
to cease and desist from receiving or accepting and from transmitting, 
paying or granting, and which, in paragraph II above, respondent 
Lagomarcino-Grupe Company is ordered to cease and desist from re- 
ceiving or accepting. 

It is further ordered, 'That the complaint be dismissed as to Ros- 
anna L. Ogesbly, Harold W. Grupe, and Edward Dornsife, deceased. 

It is further ordered, 'That the respondents shall, within sixty (60) 
days after service upon them of this order file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with said order. 


LAGOMARCINO-GRUPE COMPANY OF IOWA, a corpo- 
ration; DAVENPORT BROKERAGE COMPANY, a corpo- 
ration; and ANDREW S. LAGOMARCINO, C. L. LAGO- 
MARCINO, JOE J. LAGOMARCINO, JOHN LAGOMAR- 
CINO, RICHARD LAGOMARCINO, GERTRUDE LAGO- 
MARCINO, MAYME LAGOMARCINO, MAMIE LAGO- 
MARCINO, KATHERINE S. LAGOMARCINO, ROSANNA 
L. OGESBLY, THERESA BLEY, TRULA E. VOSS, HAR- 
OLD W. GRUPE, JOHN D. KEEHN, DOROTHY D. KEEHN, 
HELEN PARKER, EDWARD DORNSIFE, MARION 
DORNSIFE, PATRICIA P. FILIPOWSKI, individuals, in- 
dividually and collectively as the owners of all the capital stock 
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of Davenport Brokerage Company, Inc., and a substantial major- 
ity of the capital stock of Lagomarcino-Grupe Company. 


(sgd.) Smith W. Brookhart, 
By S»orxe W. Brooxwarr, 
Counsel for Respondents, 
and each of them. 
Dated: July 21, 1953. 


The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and entered of record on this 15th day of Sep- 
tember 1953. 
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BEGA SEWING MACHINE, INC. ET AL. 


DECISION IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE. 
COMMISSION ACT 


Docket 5893. Complaint, June 27, 1951—Decision, Sept. 18, 1953 


Where a corporation and three officers thereof, engaged in the competitive inter- 
state sale and distribution of completed sewing machines, and of imported 
sewing machine heads,‘ on the back of the vertical arm of which the word 
“Japan” became covered by the attachment of a motdér thereto, and’onthe 
front of some of which a bronze-colored metal medallion displayed’ the 
words ‘Made in Japan,” “Made in Occupied Japan’, or “Japan” in such 
small and indistinct fashion as not to be legible to those who bought the 
product or to the public— 

(a) Failed adequately to disclose on the said sewing machine heads imported 
by them that they were manufactured in Japan; 

With the result of placing in the hands of dealers in their said products a means 
and instrumentality whereby they might mislead and deceive the pur- 
chasing public as to the place of origin thereof, and with tendency and 
capacity to lead members of the purchasing public into the erroneous belief 
that said machines were of domestic origin and thereby induce their pur- 
chase of such produets; whereby. trade was unfairly diverted to them from 
their competitors, including manufacturers and sellers of the domestic 
product and sellers also of the imported machines; and 

(b) Represented through the use of the phrase “Warranty Certified” in adver- 
tising brochures sent to dealers for use by them as a resale sales aid, and 
so implied, that they were guaranteeing their said sewing machines without 
limitation ; 

The facts being they did not guarantee the same to the purchasing public, but 
furnished dealers with an unsigned “20-Year Guarantee” certificate with 
each machine sold, for the use and signature of the dealer, if he so desired ; 
terms of the guarantee certificate limited it to one year for the motor and 
accessories; and the certificate, as to the rest of the machine, limited the 
guarantee to the replacement of defective parts; 

With tendency and capacity to mislead members of the purchasing public 
into the erroneous and mistaken belief that they were absolutely guaran- 
teeing their said sewing machines and thereby induce members of the 
public to purchase the same: 

Held, That such acts and practices, under the circumstances set forth were all 
to the prejudice of the public and constituted unfair and deceptive acts. and 
practices in commerce. 


Before Mr. Everett F. Haycraft, hearing examiner. 
Mr. William L. Taggart and Mr. J.C. Williams for the Commission. 
Goldberg & Kelter, of New York City, for respondents. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission ‘on’ June 27, 1951, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with unfair methods of 
competition and unfair and deceptive acts and practices, in commerce, 
in violation of the provisions of said Act. After the issuance of said 
complaint and the filing of respondents’ answer thereto, hearings were 
held, at which testimony and other evidence in support of the alle- 
gations of said complaint were introduced before a hearing examiner 
of the Commission theretofore duly designated by it, no testimony 
being offered by respondents in opposition to the allegations of the 
complaint, and said testimony and other evidence were duly recorded 
and filed in the office of the Commission. Thereafter on May 26, 1952, 
the hearing examiner filed his initial decision which was duly served 
-on the parties. 

Within the time permitted by the Commission’s Rules of Practice, 
counsel supporting the complaint filed an appeal from said initial 
decision. Thereafter this proceeding regularly came on for consider- 
ation by the Commission upon the record herein, including briefs in 
‘support of and in opposition to said appeal (oral argument not having 
been requested) and the Commission issued its order granting said 
appeal; and the Commission, being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
the following findings as to the facts, conclusion and order to cease 
and desist, the same to be in lieu of the initial decision of the hearing 
examiner, 


FINDINGS AS TO THE FACTS 


ParacrapuH 1. Respondent Bega Sewing Machine Corporation 
(erroneously named in the complaint as Bega Sewing Machine, Inc.) 
is a corporation organized and existing under and by virtue of the 
laws of the State of New York with its office and principal place of 
‘business located at 26 West 22d Street, New York, New York. Re- 
spondents Tola Bega, Sarah Saul, and Rose Saltio are President, 
Seeretary and Treasurer, respectively, of corporate respondent, and 
acting as such officers, formulate, direct and control the policies, acts 
and practices of said corporation. The address of said respondents is 
the same as that of corporate respondent. > 

Par..2. Respondents are now, and have been for several years last 
past, engaged in the sale of sewing machine heads imported by them 
from Japan, and of completed sewing machines of which such im- 
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ported heads are a part, to distributors and also to retailers who’in 
turn sell to the purchasing public. In the course and conduct of their 
business respondents cause their said products, when sold, to be trans- 
ported from their place of business in the State of New York to the 
purchasers thereof located in various other States and maintain and 
at all times mentioned herein have maintained ‘a course of trade in 
said products in commerce among and between the various States 
of the United States. Their volume of trade in said commerce has 
been and is now substantial. 3 
Par. 38. When the sewing machine heads were first imported from 

Japan by respondents, the words “Made in Japan” usually “were 
printed or stenciled on the back of the vertical arm. Before the heads 
were sold to the purchasing public as a part of a complete sewing 
machine respondents attached a motor to the head on the back of the 
vertical arm so that the aforesaid words “Made in Japan” were cov- 
ered by the motor and were not visible. In some instances said sewing 
machine heads, when received by respondents, were also marked with 
a bronze-colored metal medallion attached to the front of the vertical 
arm upon which the words “Made in Japan,” “Made in Occupied: 
Japan” or “Japan” appeared. These words-were, however, so small 
and indistinct that they were not legible to those who bought them 
from the respondents or to the public. 

' Par. 4. When respondents advertised said’ sewing machines of 
which sewing machine heads imported from Japan are a part, in 
brochures or catalogs that were issued to the retail dealer trade, they 
displayed a picture of the sewing machine head equipped with ac- 
cessories including the motor featuring the name “Bega” with the 
following printed matter in connection therewith : 


(Picture of Bega Sewing Machine Head) 
NEW “BEGA” SEWING MACHINE 
(Picture of mechanism of sewing machine) 
This style machine is better known as “The World’s Finest” | 
Also available with name . 


“SEW MASTER” 


The desirable qualities of this machine are: 
- Hinged Presser Foot - Forward and Reverse 
. Interchangeable with 15-33 parts + Self Releasing Bobbin Winder 
* Lock Stitch Warranty Certificate 
* Sews over pins” sph 


The picture of the sewing machine had a medallion on the large 
vertical arm but the insignia thereon is not legible. In billing said 
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sewing machines under the trade name “Bega” and “Sewmaster’” 
respondents, prior to January 1951, did not indicate on invoices that. 
any part thereof was manufactured in Japan. Beginning on or about. 
November 1950 some of the invoices contained the abbreviation “Imp.” 
which, it was asserted by respondents, meant “imported,” but was. 
not so understood by a dealer who testified. Beginning in August 
1951 respondents in their invoices to dealers described said sewing 
machines as “Made in Japan.” The retail dealers, in turn, in their 
invoices to the public, described said sewing machines as “Sewmaster” 
without indicating their origin. 

Par. 5. When sewing machines are exhibited and offered for sale 
to the purchasing public and such products are not adequately marked 
to show that they are manufactured in Japan, or if marked and the 
markings are covered or otherwise concealed, the purchasing public 
understands and believes such products to be wholly or substantially 
of domestic origin. There are among the members of the purchasing 
public a substantial number who have a decided preference for sewing 
machines which are manufactured in the United States over sewing 
machines originating in whole or in substantial part in Japan, where 
other considerations such as style and quality are equal. 

Par. 6. Respondents by placing in the hands of dealers their said 
sewing machine heads and completed sewing machines, as hereinabove 
described, provide said dealers a means and instrumentality whereby 
they may mislead and deceive the purchasing public as to the place 
of origin of said sewing machines. 

Par. 7. Respondents in the course and conduct of their said busi- 
ness are in substantial competition in commerce with the manufac- 
turers and sellers of domestic sewing machines and also sellers of 
imported sewing machines. 

Par. 8. The failure of respondents adequately to disclose on the 
sewing machine heads, imported by them as aforesaid, that they are 
manufactured in Japan has the tendency and capacity to lead mem- 
bers of the purchasing public into the erroneous and mistaken belief 
that the said sewing machines are of domestic origin, and to induce 
members of the purchasing public to purchase said sewing machines 
because of such erroneous and mistaken belief. As a result thereof, 
trade has been unfairly diverted to respondents from their said com- 
petitors and substantial injury has been done to competition in 
commerce. ne 

Par. 9. By the use of the phrase “Warranty Certificate” in their 
advertisement set out in Paragraph 4 of these findings, respondents: 
represented that they were guaranteeing their “Bega” and “Sew- 
master” sewing machines without limitation. Respondents’ brochures 
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containing said advertisements, although sent by respondents only to 
dealers, were designed by respondents and were used by their dealers 
as a retail sales aid. Said brochures were shown to prospective 
purchasers by retailers of respondents’ products to assist them in 
selling said products. 

Par. 10. In fact, respondents did not guarantee said sewing ma- 
chines to the purchasing public. Respondents furnished the dealers 
an unsigned “20 Year Guarantee” certificate with each sewing ma- 
chine sold. These certificates were never signed by respondents but 
“were intended for the use of the dealer, if he so desired, and were to 
be signed by him. Further, the terms of the guarantee certificate 
limited it to one year for the motor and accessories. As to the rest 
of the sewing machine, the certificate limited the guarantee to the re- 
placement of defective parts. 

Par. 11. The use by respondents of the misleading and deceptive 
representations as found in Paragraphs 9 and 10 hereof has the tend- 
ency and capacity to mislead members of the purchasing public into 
the erroneous and mistaken belief that the respondents are absolutely 
guaranteeing their said sewing machines and to induce members of 
the public to purchase said sewing machines because of such erroneous 
and mistaken belief. 


CONCLUSION 


The aforesaid acts and practices of respondents, as hereinabove set 
‘out, are all to the prejudice of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. The acts and practices 
of respondents hereinabove set out in Paragraphs 3 through 8 also 
constitute unfair methods of competition in commerce within the in- 
tent and meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondents, Bega Sewing Machine Corpora- 
tion, a corporation, and its officers, and Tola Bega, Sarah Saul and 
Rose Saltio, as officers of said corporation, and their representatives, 
agents and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale or distribution of 
sewing machine heads or sewing machines in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, do forthwith cease 
and desist from : 

1. Offering for sale, selling or distributing foreign made sewing 
machine heads, or sewing machines of which foreign made heads are 
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a part, without clearly and conspicuously disclosing on the heads, in 
such a manner that it will not be hidden or obliterated, the country or 
origin thereof. . 

2.. Representing, directly or by implication, that their sewing ma- 
machine heads or sewing machines are warranted, unless the nature 
and extent of the warranty and the manner in which the seller will 
perform thereunder are clearly and conspicuously disclosed. 

It is further ordered, That respondents Bega Sewing Machine Cor- 
poration, Tola Bega, Sarah Saul, and Rose Saltio shall, within sixty 
(60) days after service upon them of this order, file with the Com- 
mission a report in writing setting forth in detail the manner and form 
in which they have complied with the order to cease and desist. 
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In THE MAtTrTer oF 


DOUBLEDAY AND COMPANY, INC. 


Docket 5897. Order and opinions, Sept. 18, 1958 


Before Mr. Frank Hier, hearing examiner. 
Mr, Fletcher G. Cohn and Mr. Lewis F. Depro for the Commission. 
Satterlee, Warfield & Stephens, of New York City, for respondent. 


Orper AFFIRMING IN Part AND Serrinc Aspe IN Part THE Heartne 
ExaMiner’s Ruytines on Resronpent’s Morrons to Dismiss, AND 
REMANDING Procreepine To Hearing EXAMINER 


This matter having come on to be heard by the Federal Trade Com- 
mission upon the appeal of counsel supporting the complaint from the 
hearing examiner’s ruling on respondent’s motion to dismiss Count I 
of the complaint herein to the extent that it grants said motion and 
from his initial decision dismissing Count III, and upon briefs in 
support of and in opposition to this appeal and oral argument of 
counsel ; and 

The Commission, upon consideration of the entire record herein, 
having decided, for the reasons stated in the written opinion of Chair- 
man Howrey which is being issued simultaneously herewith, that the 
hearing examiner correctly ruled that respondent’s practice of grant- 
ing exclusive book club publishing rights is not in violation of the 
Federal Trade Commission Act, but erroneously ruled that its practice 
with reference to the fixing of publication dates comes within the 
protection of the Copyright Act; and 

The Commission being of fits, opinion that the hearing examiner’s 
initial decision dismissing Count III of the complaint should be set 
aside (Commissioners Spingarn and Carretta each having set out in a 
separate opinion their reasons for this action, which reasons differ 
from those stated in the opinion of Chairman Howrey and concurred 
in by Commissioner Mead) ; and 

The Commission being of the further opinion that this proceeding 
should be remanded to the hearing examiner for completion of the 
taking of evidence and for such other action as may be necessary to 
finally dispose of the case, with leave to respondent, however, to renew 
its motion for dismissal of Count III at the close of the taking of 
evidence; 

It is ordered, That the hearing examiner’s ruling as to Count I of 
the complaint herein be, and it hereby is, affirmed insofar as it holds 
that respondent’s practice of granting exclusive book club publishing 
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rights is not in violation of the Federal Trade Commission Act, and 
that said ruling be, and it hereby is, set aside insofar as it relates to 
respondent’s practice of fixing publication dates. 

It is further ordered, That the initial decision of the ieee ex- 
aminer dismissing Count III of the complaint be, and it hereby is, 
set aside. 

It is further ordered, That this matter be, and it hereby is, remanded 
to the hearing examiner for further proceedings in regular course, 
with leave granted to respondent to renew its motion to qiamiss Count 
ITI at the close of the taking of evidence. 

Commissioner Mason not participating. 


Chairman Howrey delivered the opinion of ‘the Commission with 
reference to Count I. 

This is an interlocutory appeal by counsel supporting the com- 
plaint from the Hearing Examiner’s decision granting respondent’s 
motion to dismiss Count III and from his rulings granting in part 
respondent’s motion to dismiss Count I. 

Respondent is one of the major publishers of trade books?* in the 
country. In number of titles published it ranked second among 
American publishers in 1952. In the course of its business it enters 
into agreements with authors of books under which the respondent 
becomes the licensee or assignee of the copyrights covering such books. 
These agreements provide that respondent is to receive the exclusive 
rights to make, publish and sell the books of the copyright holder. 
In addition, respondent receives rights to exploit the copyrighted 
material in arrangements with newspapers, magazines, motion 
picture producers, radio and television broadcasters, and others. 

Respondent sells books published by it to independent retail book 
stores throughout the country. It also furnishes books to twenty- 
five wholly-owned retail book.shops located.in various states. 

With respect to the literary works covered by its agreements with 
authors, respondent enters into ‘further agreements with so-called 
book clubs.? Under these agreements, or sub-licenses, the book clubs 
obtain exclusive rights to publish and sell “book club editions.” In 
addition to these intangible rights, respondent undertakes to furnish 
printing plates for the work. No resale price requirements are im- 
posed upon the book clubs and it is agreed that they shall be expressly 
excluded from the operation of any. fair trade agreement entered into 
with others. 


1 Popular fiction and non-fiction books are known as trade books. 
2 See Commission Mxhibits 8 (a) to (d). 
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Respondent is also engaged in the business of publishing and dis- 
tributing the same books as “publisher’s editions.” These editions are 
sold by respondent to independent retail book sellers for the purpose 
of resale, oftentimes under fair trade agreements fixing minimum 
resale:prices under applicable State laws. Respondent also furnishes 
the same publisher’s editions to its own retail book shops. 

_ As a part of a typical agreement or sublicense with respect to a 
book club edition, the book club and respondent agree that the pub- 
lication date of the publisher’s edition will not precede that of the 
book club. 

The case as to Count I depends upon the contention that the fol- 
lowing operative facts establish violations by respondent of Section 
5 of the Federal Trade Commission Act: 

(a) Its failure to extend the same publication rights to retail book 
stores as granted to book clubs; 

(b) Its agreement with book clubs that it will not print, publish, 
or release to retail book sellers copyrighted publisher’s editions prior 
to the date by which the:book:clubs:are able to print, publish, or dis- 
tribute book club editions; and 

(c) Its fixing of resale prices under the fair trade laws as to pub- 
lisher’s editions sold to independent retail stores while leaving the 
book clubs free from any resale price requirements. 

The Hearing Examiner held that (a) and (b) above did not violate 
Section 5 of the Act for the reason that such practices did not extend 
or increase the legal copyright monopoly; that “a copyrightee or his 
licensee may legally agree or do anything which accomplishes no more 
than to preserve or exploit the monopoly given him, but that he may 
not by restrictions or restraints add to that monopoly, extend it or 
increase its effective orbit of operation. Mercoid Corporation v. Mid 
Continent Co., 320 U.S. 661.” (Rulings, p. 2.) 

As to (c) above, the Hearing Examiner held that this practice was 
illegal in that “such an undertaking does not merely preserve intact 
to the respondent its copyright, that is, its exclusive right to print 
and publish free from duplication, but instead restricts price-wise 
one avenue of distribution thereby holding a price umbrella over 
another and competitive avenue, and extends restraint of competition 
below and beyond the orbit of the licensee’s own field” (Rulings, p. 2). 
Since there was no interlocutory appeal from the ruling described in 
(c) above, this practice is not now before the Commission for decision. 

The facts in the partial record now before us seem to present a 
case of competitive disadvantage to retail book sellers. The Hearing 
Examiner thought it obvious “that a retail bookseller, paying re- 
spondent $2.10 for a book he must resell at $3.50” might have diffi- 
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culty in selling “to potential purchasers who may obtain the same 
book for anywhere from nothing, in case it is a premium or gift or 
bonus, up to $2.00 or so, merely by subscribing to a book club ‘ ¥ “7 3 

The question for decision is whether this competitive situation 
results from practices which are violative of law. Competitive dis- 
advantage, in and of itself, does not necessarily create illegality. The 
fact that the retail bookseller has lost sales to a book club or cannot 
successfully compete with a book club for the patronage of certain 
types of readers is of no legal consequence unless this result springs 
from some improper and unfair act on the part of respondent. “The 
mere fact that a given method of competition makes it difficult for 
competitors to do business successfully is not of itself sufficient to 
brand the method of competition as unlawful and unfair.” Federal 
Trade Commission v. Paramount Famous-Laskey Corp., (C. A. 2, 
1932) 57 F. 2d 152, 157. “Success alone does not show reprehensible 
methods, although it may increase or render insuperable the difficul- 
ties which rivals must face.” Federal Trade Commission v. Curtis 
Publishing Co., 260 U.S. 568, 582. 

Counsel supporting the complaint attempt to equate respondent’s 
licensing practices with discriminatory pricing practices under the 
Robinson-Patman Act. They say: 

“When it [respondent] does lease the plates to the book clubs [*], 
with the knowledge and intention that the book clubs utilize the plates 
to print book club editions to be sold in competition with the publisher’s 
editions of the same title, and with both editions being of the same 
grade and quality, then in so leasing at such figures as make it im- 
possible for the retail book sellers to compete with the book clubs, the 
respondent certainly is discriminating against its retail bookseller 
customers.” (brief, p. 14) 

This, they admit, is not a violation of the Robinson-Patman Act 
in that the granting of book club rights and the leasing of plates con- 
stitute a license to manufacture and sell, not a sale of commodities. 
They contend, however, that it is a form of discrimination which can be 
corrected under Section 5 of the Federal Trade Commission Act. 

This argument conveniently ignores the very question the Commis- 
sion is called upon to decide, namely, whether the factors contributing 
to the alleged discrimination are themselves illegal acts. 

Thus, we come back to the question decided by the Hearing Exam- 
iner: Is the granting of an exclusive license of publication rights in 
copyrighted property a violation of law? We think not. We agree 


8 Rulings, p. 1. 


*The heart of the matter is not the leasing of plates but rather the licensing of 
publication rights, ine P : 
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with the Hearing Examiner that exclusivity is the essence of a copy- 
right (35 Stat. 1075, 17 U. S. C. sec. 1), and that a licensee (such as 
respondent) has the right arbitrarily to sublicense one and refuse to 
sublicense another. A holder of a patent or copyright may clearly 
license one party to the exclusion of other parties. Hatractal Process, 
Lid. v. Hiram Walker & Sons, Ltd., (C. A. 7, 1946) 153 F. 2d 264, 268. 

Economic effect in such a situation is immaterial. As the Hearing 
Examiner said, “Copyrights and patents, being monopolies, of neces- 
sity produce economic disadvantage to non-sharers. The very nature 
of the grant prevents competition and restrains commerce and the 
exclusive enjoyment thereof is an inherent and fundamental part of 
the grant itself.” (Rulings, p. 2) 

The book club, instead of using independent distributors or retail 
book stores, sells its books primarily by mail direct to readers. The 
presence of two publishers in the field, each using different distribu- 
tional methods, results in a duality in consumer price. While the 
impact of this dual price is felt by the retail bookseller, its mere 
existence is not violative of law. 

While the foregoing disposes of the first issue raised under Count I, 
we are not unmindful of the issue of public interest. Disadvantage 
to retail booksellers may be perpetuated by the decision we have been 
compelled to make. On the other hand, a contrary decision would 
have an adverse effect on authors, publishers, book clubs, and a large 
section of the reading public. On balance, the overriding public 
interest (as well as the law) seems to lie with the views held by the 
Hearing Examiner. 

The second issue under Count I concerns respondent’s agreement 
with book clubs with reference to publication dates. The Hearing 
Examiner found that respondent “contracts that it will not print, 
publish or release to its distributive outlets, the copyrighted trade 
edition, prior to the date which the book club can print, publish or 
distribute to its members” (Rulings, p. 1). He held, however, that 
this was a valid use by respondent of its copyright monopoly; that 
the postponement of distribution of the copyrighted book to its own 
customers was “no imposition on the activities of another but is solely 
a voluntary restriction upon itself” (Rulings, p. 2). This conclusion, 
we think, is unrealistic; it disregards the purpose and effect of the 
agreement. 

Obviously the prohibition against prior publication and sale is for 
the benefit of the book club. It “effectively insulates” the latter from 
- prepublication competition. It prevents competitors, including retail 
booksellers, from offering their higher priced edition to the public 
prior to the date when the lower priced book club edition hits the 
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market. The retail booksellers are thus deprived, by agreement be- 
tween respondent and the book club, of any opportunity of reaching 
the market first. The prohibition has the purpose and effect of re- 
straining not only the respondent but also third parties (respondent’s 
customers) who are competitors of the book club. 

Without deciding whether or not this violates the Federal Trade 
Commission Act, it seems to fall within the class of contractual 
provisions not protected by the Copyright Act (35 Stat. 1075, 17 
U.S.C.1).5 The distribution of books in the open market is restrained 
in order to protect the book club from advance competition, or, to put 
it another way, from a competitive advantage the retail booksellers. 
might otherwise enjoy. 

We want to make it clear that the facts in the instant case are in no- 
wise analogized to those in the Jnterstate Circuit case. We rely on 
that case merely to indicate the type of agreement which we think 
is beyond the protection of the Copyright Act. We expressly re- 
serve judgement on the question as to whether or not the agreement 
involved here constitutes:an unreasonable restraint of trade or an un- 
fair method of competition. 

Clearly the prior publication prohibition is not illegal per se. Cf. 
U.S. v. Paramount Pictures, 334 U. 8. 131, 145, affirming 66 F. Supp. 
323, 341. In determining whether the prohibition is unreasonable, 
the following factors (among others) are relevant: 

(1) The simultaneous publication by trade publishers and licensed 
book club; 

(2) The character and location of book club readers as compared 
with those who buy from retail book stores; | 

(3) The character of the competition involved—potential versus 
actual competition ; 

(4) The fact that the largest sale of a popular book takes place 
shortly after its publication and gradually dwindles thereafter ; 

(5) The policy of operation of book clubs, such as the purchase of 
books by subscribers which they might not voluntarily purchase at 
a retail book store, ete. 

The evidence should be reviewed by the Hearing Examiner in the 
light of these and other appropriate standards in order to determine 


whether the simultaneous publication clause is reasonable or unreason- 
able. 


5See Interstate Oircuit v. United States, 8306 U. S. 208, 227. We think the Hearing 
Examiner misread portions of the Interstate Circuit opinion. He said it was not in 
point because “There the contract involved the use of uncopyrighted films and there was: 
an agreement among all distributors that each severally would enter into the same 
individual restrictive contract with its exhibitors.’ The part of the opinion on which 
we rely (306 U. S.), beginning at page 227, deals specifically with the protection afforded’ 
by the Copyright Act to the separate agreements between the distributor and the exhibitor. 
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With respect to Count I, we affirm the ruling of the Hearing 
Examiner to the effect that the grants to book clubs of exclusive book 
club publication rights are not in restraint of trade and do not consti- 
tute unfair methods of competition or unfair acts or practices within 
the meaning of Section 5 of the Federal Trade Commission Act. The 
remaining issue under Count I is remanded to the Hearing Examiner 
for further consideration in conformity with this opinion. 

Commissioner Mason took no part in the consideration or decision 
of this Count. 

Separate opinion of Chairman Howrey, with whom Commissioner 
Meap concurs, with reference to Count ITI. 

At issue under Count III is the relationship of the McGuire Act 
(66 Stat. 631, 15 U. S. C. 45) to respondent’s activity of selling pub- 
~ lisher’s editions direct to the public, through its wholly-owned or con- 
trolled retail book shops, while selling the same editions to independent 
retail book stores under fair trade contracts. It is not disputed that. 
respondent owns or controls some 25 retail shops located in various 
parts of the country. 

The principal purpose of the McGuire Act is to exempt vertical 
resale price maintenance contracts from the operation of federal anti- 
trust statutes—as did its predecessor the Miller-Tydings Amend- 
ment—where such contracts are lawful under State laws in their ap- 
plication to intrastate transactions (House Report No. 1437, 82nd 
Cong., 2nd Session). It was the purpose of both Acts to withhold 
from horizontal arrangements any immunizing effect.° 

The McGuire Act, which is the same as the Miller-Tydings-Amend- 
ment in many respects, went beyond the statutory provisions of the 
latter to the extent felt necessary by the Congress to remove any doubt 
as to the binding effect of fair trade contracts upon nonsigners who 
“willfully and knowingly” advertise, offer for sale, or sell the com- 
modity at a lower price (see Section 3 of the McGuire Act). The 
Supreme Court had held in the Schwegmann case (341 U. S. 384) that 
the Miller-Tydings Amendment did not authorize the enforcement 
of resale price contracts against dealers who were not signatories to 
such contracts, where the commerce involved was interstate. Thus, 
for purposes of the present case, there are no significant differences 
in the application of the two statutes. 

The question raised by this count is whether respondent, being 
partially engaged in the business of selling books at retail, is author- 

6 Senate Report No. 879, 75th Cong., 1st Sess., as to the Miller-Tydings Amendment, and 
House Report 1437, 82nd Cong:, 2nd Sess., on the McGuire Act. Also see General Electric 
v. Klein On Square, Inc., 1953 CCH Trade Cases, para. 67,443 (N. Y. Sup. Ct. 1953) 


decided February 20, 1953; Sunbeam v. Payless Drug Stores, 1953 CCH Trade cases, para. 
67,492. 
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ized by the McGuire Act to specify minimum resale prices in fair 
trade contracts entered into with independent retailers. 

In view of the fact that respondent sells books through the 25 stores 
which it owns or controls, it is contended that its resale price main- 
tenance contracts with independent retail stores are “between retail- 
ers,” and therefore respondent’s contracts are beyond the protective 
limits of the McGuire Act.’ 

Section 5 (a) (5) of the Act reads as follows: 

“Nothing contained in paragraph (2) of this subsection shall make 
lawful contracts or agreements providing for the establishment or 
maintenance of minimum or stipulated resale prices on any commodity 
referred to * * * between manufacturers or between producers, or be- 
tween wholesalers, or between brokers, or between factors, or between 
retailers, or between persons, firms, or corporations in competition 
with each other.” 

The Hearing Examiner held that Section 5 (a) (5) does not apply 
to contracts between retailers who are not shown to be in competition 
with each other or where the retailing operation is incidental to a 
different major endeavor. 

While these two factors are pertinent to the issue under consider- 
ation, the ultimate question for decision was not reached by the 
Hearing Examiner. . . 

The purpose of the McGuire Act, as we have said, was to exempt 
from the operation of the Federal Trade Commission Act and the 
antitrust acts vertical agreements prescribing minimum or stipulated 
resale prices. Horizontal agreements of the same type were expressly 
not exempted. The ultimate question for consideration, therefore, is 
whether the agreements under scrutiny are “vertical” or “horizontal.” 
When negotiating the fair trade agreements with retailers was re- 


spondent acting in its capacity as a manufacturer-publisher or in its 
capacity as a retailer? 


7 Respondent also owns, through a subsidiary corporation, one of the largest book 
clubs, the Literary Guild, which in 1947 had about 900,000 members. However, neither 
brief nor argument raised the question as to whether the Literary Guild was a retailing 
operation within the meaning of the McGuire Act. 

8 Senator Humphrey, the leading proponent for the enactment of the McGuire Act in 
the Senate, explained that the test of: 

“whether a resale price maintenance contract is vertical is if the contract is be- 
tween a seller and buyers who resell the original seller’s product; whereas, the 
test of whether a resale price maintenance contract is horizontal is if it is be- 
tween competing sellers between whom the relation of buyer and seller 
does not exist as to the product involved. 

“It is important to keep this distinction in mind, because many producers of trade- 
marked items sell them to consumers, retailers, and wholesalers alike. 

“Under the bill, such firms may make resale price-maintenance contracts with both 
wholesalers and retailers because such contracts are vertical, that is, between 
sellers and buyers. While in one sense firms in this position function not only as 
producers but also as wholesalers and retailers, they may still lawfully make 


or reseller 
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In other words, it.is necessary to study the particular agreement, 
examine its form, economic purpose, intent and effect and then decide 
whether it is a vertical or horizontal resale price-maintenance agree- 
ment. Form alone, of course, is not conclusive—the vertical form 
must not be used as a subterfuge or.as a cloak to cover an arrangement 
having all the effects of a horizontal agreement in restraint of trade. 

The fact that respondent functions in a dual capacity—as a pub- 
lisher and as a retailer—is not determinative of the issue.® The 
practice of manufacturers of selling their products direct to con- 
sumers through their own outlets, while at the same time selling to 
independent wholesalers and retailers is a widespread marketing 
practice.’ 

Neither the Miller-Tydings amendment nor the McGuire Act, nor 
their legislative histories, show that Congress intended to ice 
nate between integrated and nonintegrated manufacturing enter- 
prises in securing the benefits of resale price maintenance for them- 
selves or their customers. In fact, some of the testimony at the 
Hearings :on the McGuire Bill indicates that one of the purposes of 


contracts with other wholesalers and retailers, when in making such contracts 
they act as producers of a trademarked or branded commodity, rather than as 
wholesalers and retailers entering into forbidden horizontal resale price-maintenance 
contracts with other wholesalers or other retailers.” 

While floor remarks of the proponent need not necessarily be considered presuasive of 
legislative intention, the foregoing statement is of interest in view of the fact that 
Committee reports are silent on the point. 

®*'This basic question, while undecided directly by any court, has been anticipated in 
legal periodicals. One writer has said: “It would seem consistent with the spirit of the 
legislation that its benefits should be denied only where there is a substantial degree 
of horizontality between the contracting parties.” 82 Harv. L. Rev. 287. 

It has also been stated: ‘‘All of the legislation is expressly made inapplicable to hori- 
zontal price-fixing contracts, but this provision has not been deemed! to prohibit contracts 
between a retailer and a manufacturer with a retail outlet, or between a manufacturer 
and a manufacturing retailer.” Williams, Resale Price Maintenance and Minimum Price 
Legislation (1950 Institute on Antitrust Laws and Price Regulations, page 141). See 
also Callman, Unfair Competition and Trade Marks, Vol. 1, page 377. Cf. Statement of 
Thurmond Arnold appearing in Final Report and Recommendations of the TNEHG@ (1941), 
page. 238. . ; 

20 For a discussion of the economic purposes that are frequently served by such methods, 
see Phillips, Marketing by Manufacturers (1946), Chicago, Illinois, particularly page 144, 
where it is explained: 

“The third type of selling directly to consumers is that in which the manufacturer 
Owns and operates retail stores. Such retail stores may be operated in limited 
number, as, for example, those owned by the Dennison Manufacturing Company ; 
in larger number but limited to the larger cities, as by the Hastman Kodak Com- 
pany; or as large chains extending over a broad area, as exemplified by such 
organizations as the Melville Shoe Corporation, Thom McAn stores) and the United- 
Rexall Drug Company (Liggett, Owl, and Sontag stores). Retail stores have been 
opened by manufacturers for a variety of reasons, including, among others, the 
following: (1) to secure distribution for the manufacturers’ product under con- 
ditions that the manufacturer desires, as, for example, the control of prices; (2) 
to enable the manufacturer to ‘keep his fingers’ on the pulse of the market; so to 
speak; (3) to act as laboratories in which to test market reactions to certain 
products, policies, procedures, and so on; and (4) to act as ‘service stations’ for 
the manufacturers’ products.” 
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the proponents of the Act was to place nonintegrated businesses ‘on 
the same footing as integrated enterprises. This is shown by the 
colloquy between Congressmen Patman and Hale—Mr. Patman on 
the stand : 

“Mr. Hale. Mr. Patman, I infer from what you have said that you 
thought the vertical pricing was all right and horizontal price fixing 
objectionable. Will you explain the philosophical difference between 
the two? 

Mr. Patman. Well I am talking about this particular case only. 
* * * But in this particular case, vertical price fixing is all right and 
is all this bill permits. In other words, the national chains now en- 
gage in vertical price fixing and they are engaging in it. No one 
objects to it. It is perfectly legal under our existing laws because 
they own the manufacturing plant and they own the wholesale houses, 
the retail outlets, and fix the prices from the manufacturer of the 
product, or the producer, right on down to where it is sold over the 
counter. 

The theory behind this bill is to give the small independent mer- 
chant the same privilege and opportunity as the big man, from the 
manufacturer to the middleman, and right on down to the retail out- 
let .. .” (Hearings, p. 18). 

There have been several occasions on which the courts have passed 
upon’resale price maintenance contracts between integrated concerns 
and retailers. In none that we have seen has it been held that a man- 
ufacturer or producer having retail functions has gone beyond the 
protective limits of either the Miller-Tydings Amendment or the Me- 
Guire Act merely by concluding resale price contracts with inde- 
pendent retailers. See, for example, General Electric Co. v. R. H. 
Macy & Co., 103 N. Y. S. (2d) 440 (1951); General Electric Co. v. 
S, Klein On Square, Inc., 1953 CCH Trade Cases, para. 67,443 (N. Y. 
Sup. Ct. 1953) decided February 20, 1953. 

The theory of counsel supporting the complaint involves, it seems to 
us, a direct administrative nullification of Congressional intent. Un- 
der their interpretation any retail selling—regardless of degree, i. e., 
the volume of retail sales as compared with non-retail activities— 
would disqualify a manufacturer and his customers from the benefits 
of fair trade protection. Presumably the same theory would apply 
to manufacturers selling at wholesale. 

It is common knowledge that many manufacturers engage to a lesser 
or greater degree in some wholesaling or retailing activity. Con- 

4 In 1939, according to the Census of Business, manufacturers made 2.8 percent of 


their sales through their own retail stores, 1.8 percent of their sales direct to consumers, 
-and 43.7 percent of their sales direct to retailers or through their own wholesale branches. 
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sequently the effect would be to nullify the newly passed McGuire Act 
insofar as large segments of our economy are concerned. Such a dis- 
regard of Congressional intent is neither logical nor necessary. It 
does violence to the fundamental principle that legislation should be 
construed in the light of its basic purpose. 

In this connection we cannot close our eyes to the long and con- 
troversial history, both legislative and litigious, of resale price main- 
tenance. Certainly Congress, in enacting the McGuire Bill by an 
overwhelming vote, left us in no doubt concerning the basic purpose 
and intent of the legislation. It approved resale price maintenance 
and it is not the Commission’s business to nullify that approval.” 

One further contention of counsel supporting the complaint requires 
brief comment. They urge that a horizontal agreement between re- 
tailers to fix resale prices comes under Section 5 (a) (5) of the Act 
“irrespective of whether or not said retailers are in competition with 
each other” (brief, p. 16). This may be true—although we do not 
now decide the question—but it does not necessarily follow that such 
an agreement constitutes a per se violation of Section 5 of the Federal 
Trade Commission Act. 

Section 5 (a) (5) does not contain any affirmative prohibition or 
create any new categories of illegality. Horizontal price fixing agree- 
ments are merely left to be tested under the general principles of anti- 
trust law. Ordinarily such agreements are between (or relate to) 
competitors and for that reason the courts have in some cases con- 
sidered them illegal per se. We seriously doubt, however, that the 
per se doctrine can be stretched to cover a situation where the parties 
affected by the agreement are not in competition with each other. 
How can injury to competition be presumed where no competition 
exists ? 

Commissioner Mead and I believe that the issues raised by this 
appeal under Count III should be remanded to the Hearing Examiner 


Except in the case of sales direct to consumers, these percentages had increased since 
1929. Subsequent information is available only for wholesale levels, but it indicates that 
direct wholesaling by manufacturers has increased further since 1939. 

Wholesale and retail distribution by manufacturers varies widely in importance from 
industry to industry. In many industries there appears to be a considerable amount of 
direct distribution alongside sales to independent wholesalers and retailers. In 1939, 
wholesale branches owned and operated by manufacturers of distilled liquors made 13.1 
percent of the sales of such manufacturers. In the same year, such wholesale branches 
made 43 percent of the sales of rectified or blended liquors, and, in addition, direct sale 
by manufacturers to retailers amounted to 12% percent of manufacturers’ sales. In the 
case of perfumes and cosmetics, manufacturers made 32.4 percent of their sales directly 
to independent retailers and an additional 15.7 percent through manufacturer-¢ wned 
wholesale outlets. Moreover, manufacturers made 7.2 percent of their sales to consumers 
at retail. In the case of drugs and medicines, manufacturers made 29.4 percent of their 
sales through their own wholesale branches and an additional 16.4 percent direct to 
retailers. ’ 

2 The Congress also reiterated the policy of preventing illegal horizontal agreements, 
and we should be equally careful to observe this part of the Congressional intent. 
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for further consideration and action in conformity with this opinion. 
Commissioners Spingarn and Carretta agree that Count III should be 
remanded but for different and separate reasons. Because of this 
conflict of opinion, Count III has been remanded to the Hearing 
Examiner with instructions to proceed in the regular course, with 
leave to respondent to renew its motion to dismiss at the close of the 
evidence. 

Commissioner Mason took no part in the consideration or decision 
of this count. 


SEPARATE OPINION OF COMMISSIONER SPINGARN 


I concur with the action of the Commission as to the appeal from 
the hearing examiner’s ruling relating to Count I of the complaint. 

I also concur with its action reversing the hearing examiner’s ruling 
dismissing Count III of the complaint—the count involving the con- 
struction of the new resale price maintenance law—and remanding 
the case to the hearing examiner for further consideration. However, 
with respect to Count ITI, I arrive at this result by a course of reason- 
ing substantially different than that of two of my colleagues who 
share the same views (which are incorporated in the separate opinion 
of Commissioner Howrey). I believe that the adoption of their views 
would direct the hearing examiner down the wrong road; one which 
will inevitably result in his returning to the Commission with another 
ruling again dismissing Count III of the complaint. 

I believe that my two colleagues erroneously make the form of the 
agreements and the economic purpose and intent of the respondent 
determinative factors to be considered by the hearing examiner in 
deciding whether the agreements between retail book stores and a 
publisher who operates book stores are legal resale price fixing agree- 
ments or whether they are illegal price fixing agreements between 
retailers. In my opinion, proper decision of this case requires a 
determination as to whether the effect of these agreements has been 
to restrict price competition between respondent’s book stores and 
their competitors in the retail market. To the extent that these agree- 
ments have such a restrictive effect on competition, they are illegal 
and should be prohibited regardless of their form and regardless of 
the economic purpose or intent of the parties to the agreements. 

The record shows that among the retail stores owned and operated 
by respondents, 16 are located in States in which respondent has 
entered into resale price maintenance agreements and in which all 
retailers are bound by such agreements whether they have signed an 
agreement or not. Respondent admits that wherever its fair trade 
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contracts were executed, nonsigners were duly notified as required 
by State law, resulting in valid and binding fair trade protection on 
a substantial number of its book titles. Respondent admits that it 
sells to other retail stores in each of the cities in which its above- 
referred to retail outlets are located. Testimony as to three of these 
retail outlets located in New York City, Philadelphia, and Boston, 
respectively, shows they are in close competition with retail stores 
buying from respondent. All of the book stores in New York, Pennsyl- 
vania, and Massachusetts are bound by respondent’s fair trade con- 
tracts. Thus, the record clearly shows that respondent’s fair trade 
contracts have fixed prices of competitors of its retail outlets. 

~ It is settled law that any agreement fixing prices between competi- 
tors is an unreasonable restraint on trade. (UnitedStates v. Trenton 
Potteries Co., 273 U.S. 392 (1927), Ethyl Gasoline Corporation, et al. 
v. United States, 309 U.S. 436 (1940), United States v. Socony-Vacuum 
Ow Co., 310 U.S. 150 (1940), United States v. Bausch & Lomb Op- 
tical Co., 821 U.S. 707 (1944), United States v. Frankfort Distilleries, 
324 U. S. 298 (1945). 

It is well established that agreements in unreasonable restraint of 
trade are unfair methods of competition within the meaning of that 
term as used in Section 5 of the Federal Trade Commission Act. 
(Federal Trade Commission v. Cement Institute, et al., 333 U.S. 688 
(1948) .) 

Therefore, to the extent that respondent’s agreements fix prices 
between its retail outlets and competing retailers, they are in viola- 
tion of Section 5 of the Federal Trade Commission Act unless they 
fall within the exemption provided by the McGuire Act. This act, 
which legalizes certain resale price maintenance agreements, specifi- 
cally states that it does not legalize agreements between retailers 
establishing their resale prices. I agree with my two colleagues that 
it would void the obvious desire of Congress in passing this act to 
interpret it as not legalizing any resale price fixing agreement if 
the producer of the goods also sold at wholesale or retail even through 
one outlet. However, I feel that it would likewise be contrary to 
the clear meaning of the exemption to the McGuire Act to interpret 
it as legalizing agreements which fix prices between respondent’s 
retail outlets and competing retailers. Also I believe it is immaterial 
whether the agreement is signed both by respondent and the com- 
peting retailer (as respondent admits in its answer is the fact in 
certain cases) or if the competing retailer is bound to observe the 
fixed prices as a non-signer by respondent’s agreement with a differ- 
ent retailer within the same State. 
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Companies engaged in the dual functions of producing and selling 
at retail who wish to avail themselves of the protection of the Mc- 
Guire Act must avoid agreements which bind their retail competitors 
from engaging in price competition with them. Respondent in this 
matter has entered into agreements fixing the prices at- which its 
retail competitors can sell certain books in competition with its 
retail stores. In my opinion, such agreements are outside the exemp- 
tions of the McGuire Act and are in violation of Section 5 of the 
Federal Trade Commission Act. 

Therefore, I believe that the present record contains a prima facie 
case upon which, if no further evidence were presented, the Com- 
mission could issue an order prohibiting respondent from entering 
into agreements with retailers of books which agreements would fix 
the resale prices of books sold by retail stores in competition with 
respondent’s retail stores. In my opinion, the hearing examiner 
should be so instructed and the case returned to him for appropriate 
action in accordance with these instructions. 


SEPARATE OPINION OF COMMISSIONER ALBERT A. CARRETTA 


This matter is before the Commission upon an interlocutory ap- 
peal by counsel supporting the complaint from the Hearing Ex- 
aminer’s ruling granting in part respondent’s motion to dismiss Count 
IT and from his Initial Decision granting respondent’s motion to dis- 
miss Count ITI of the complaint herein. 

As to the Hearing Examiner’s ruling relative to respondent’s 
motion to dismiss Count I of the complaint, I am in agreement with 
the reasoning and with the conclusion expressed in the opinion of 
the Commission as prepared by Chairman Howrey. 

As to the Hearing Examiner’s Initial Decision granting respond- 
ent’s motion to dismiss Count III of the complaint herein, I agree 
with the other Commissioners that the Hearing Examiner should be 
reversed and that the case should be remanded to said Hearing Ex- 
aminer with instructions to proceed in the usual course, reserving 
to the respondent the privilege of renewing its motion to dismiss 
after the introduction of evidence by all parties to this proceeding. 
However, my reasons for arriving at this conclusion are not exactly 
the same as those set forth by Chairman Howrey in his Separate 
Opinion and by Commissioner Spingarn in his Separate Opinion. 

Because of the importance of this case, in addition to reading all 
of the pleadings in this proceeding as well as the excellent briefs filed 
by all counsel in this case, I have seen fit to review the legislative 
history of both the Miller-Tydings Act and of the McGuire Act. 
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Section 5 (b) of the Federal Trade Commission Act provides, 
among other things, that “Whenever the Commission shall have reason 
to bekeve that any such person, partnership, or corporation has been 
or is using any unfair method of competition or unfair or deceptive 
act or practice in commerce, * * * it shall issue and serve upon such 
person, partnership, or corporation a complaint stating its charges 
in that respect * * *”. When the Commissioners of the Federal 
Trade Commission on June 29, 1951, decided to issue the complaint 
herein (which complaint contained four separate and distinct counts), 
they undoubtedly, in their individual minds, “had reason to believe” 
that the respondent herein had been using unfair methods of compe- 
tition in commerce within the intent and meaning of Section 5 (a) 
of the Federal Trade Commission Act. [By the passage of the Mc- 
Guire Act amendment to the Federal Trade Commission Act on July 
14, 1952, Section 5 (a) was redesignated as Section 5 (a) (1).] 

The record indicates that counsel in support of the complaint has 
submitted his evidence in support of the allegations contained in the 
complaint. Counsel for respondent, under date of December 1, 1952, 
filed a motion with the Commission requesting that each of the four 
counts contained in the complaint herein be dismissed upon the 
ground that the Commission had failed to establish a “prima facie” 
ease of violation. The Hearing Examiner, among other things, saw 
fit to grant respondent’s motion with respect to Count ITI of the com- 
plaint, and counsel in support of the complaint then appealed said 
decision to the full Commission. 

I am of the opinion that the Hearing Examiner was in error in 
granting respondent’s motion to dismiss Count III of the complaint 
and in finding that there was no showing of competition between re- 
spondent’s retail stores and customers of the respondent. While I do 
not now pass upon the merits of this case, I am of the opinion that 
counsel in support of the complaint has established a prima facie case 
in violation of Section 5 (a) (1) of the Federal Trade Commission 
Act. In other words, based upon the present record before the Com- 
mission, J have reason to believe that respondent’s practices, insofar 
as Count III of the complaint is concerned, are in violation of Section 
5 (a) (1) of the Federal Trade Commission Act. It is now up to the 
respondent to introduce evidence to rebut this prima facie case. 

This case, for the first time, makes it necessary for the Commission 
to interpret the words of Section 5 (a) (2) and of Section 5 (a) (5) 
of the Federal Trade Commission Act, which sections were added to 
said Act by the passage of the McGuire Act. There is no doubt in 
my mind that by the enactment of the McGuire Act amendment to the 
Federal Trade Commission Act, the Congress of the United States 
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did not label as illegal any method of competition, or any act or prac- 
tice, which had not theretofore been labeled as illegal under either 
the Federal Trade Commission Act or any of the antitrust acts. 

What Section 5 (a) (2) of the McGuire Act amendment to the 
Federal Trade Commission Act did was to provide that whenever cer- 
tain pricing agreements defined therein were lawful under a State 
statute in its application to intrastate commerce, those specified pric- 
ing agreements were not to be deemed illegal in violation of either the 
Federal Trade Commission Act or any of the antitrust acts. In effect, 
this section of the McGuire Act amendment to the Federal Trade Com- 
mission Act provides an exemption of certain pricing agreements 
from the operation of the Federal Trade Commission Act and from 
other Federal antitrust acts. 

After providing this exemption, the Congress of the United States 
further included in Section 5 (a) (5) of the McGuire Act amendment 
of the Federal Trade Commission Act a provision which, in effect, 
is an exception to the exemption provided in Section 5 (a) (2) of 
the same amendment. Paragraph 5 (a) (5) reads, specifically, as 
follows: 

“Nothing contained in paragraph (2) of this subsection shall make 
lawful contracts or agreements providing for the establishment or 
maintenance of minimum or stipulated resale prices on any commodity 
referred to in paragraph (2) of this subsection, between manufac- 
turers, or between producers, or between wholesalers, or between 
brokers, or between factors, or between retailers, or between persons, 
firms, or corporations in competition with each other.” 

The foregoing quoted subsection of the McGuire Act amendment 
is the one which has caused most concern to the Commission and which 
must be carefully analyzed in conjunction with the legislative history 
affecting this subsection. In my opinion, in order to better under- 
stand the intent of Congress in enacting this particular subsection, we 
should divide it into two parts. The first part would read as follows: 

Nothing contained in paragraph (2) of this subsection shall make 
lawful contracts or agreements providing for the establishment or 
maintenance of minimum or stipulated resale prices on any commodity 
referred to in paragraph (2) of this subsection, between manufac- 
turers, or between producers, or between wholesalers, or between 
brokers, or between factors, or between retailers. (The last phrase 
of Section 5 (a) (5) has been omitted.) . 

The second part would read as follows: 

Nothing contained in paragraph (2) of this subsection shall make 
lawful contracts or agreements providing for the establishment or 
maintenance of minimum or stipulated resale prices on any commod- 
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ity referred to in paragraph (2) of this subsection, * * * between 
persons, firms, or corporations in competition with each other. 
(There has been omitted herefrom that section of 5 (a) (5) which 
refers to the various classifications of businessmen.) 

What Section 5 (a) (5) does is to state that insofar as the pricing 
agreements referred to therein are concerned, no one can point to 
Section 5 (a) (2) of the McGuire Act amendment and say that. by 
reason of its enactment, the pricing agreements set forth in Section 
5 (a) (5) are legal. Section 5 (a) (5) in and of itself does not 
specifically say that the pricing agreements specified therein are “il- 
legal.” In my opinion, all that it says is that insofar as the pricing 
agreements enumerated in Section 5 (a) (5) are concerned, this Com- 
mission must continue to look to the provisions of Section 5 (a) (1) 
of the Federal Trade Commission Act to determine whether such 
enumerated practices are illegal. As to these particular enumerated 
pricing agreements, it is just as though the McGuire Act amendment 
was never enacted. 

In view of the foregoing, if any minimum resale price fixing agree- 
ment is entered into between one manufacturer and another manu- 
facturer, or between one retailer and another retailer, in connection 
with a trade marked product, such an agreement does not come within 
the exemption provided in Section 5 (a) (2) of the McGuire Act 
amendment. However, this failure to come within such exemption 
does not, in and of itself, cause such an agreement to be an illegal 
agreement. We must then look to the provisions of Section 5 (a) (1) 
of the Federal Trade Commission Act to determine whether the con- 
tracting parties are in competition with each other. If they are, the 
Commission may find such an agreement to be in violation of the Fed- 
eral Trade Commission Act. If they are not in competition, as, for 
example, when one retailer doing interstate business is located in San 
Francisco and another retailer doing interstate business is located in 
New York City, then the pricing agreement very probably would not 
be held to be in violation of Section 5 (a) (1) of the Federal Trade 
Commission Act. 

In support of this opinion, I rely somewhat upon the definition of 
Senator Humphrey, wherein he stated that “the test of whether a 
resale price maintenance contract is horizontal is if it is between com- 
peting sellers between whom the relation of buyer and seller or reseller 
does not exist as to the product involved.” (Italics added.) 

Now, with regard to a minimum resale price-fixing agreement af- 
fecting a trade marked commodity which is entered into between 
“persons, firms, or corporations in competition with each other,” the 
test appears to be that there must be competition between the con- 
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tracting parties. It appears to be of no importance whether the 
contracting parties are both of the same class or of different classes. 
For example, if a manufacturer enters into a minimum resale price- 
fixing agreement with a retailer, and that manufacturer is also in 
competition with that retailer, such agreement is not made lawful 
by anything contained in Section 5 (a) (2) of the McGuire Act 
amendment. Here, then, we must look to Section 5 (a) (1) of the 
Federal Trade Commission Act to determine whether such an agree- 
ment is illegal. There is nothing in the McGuire Act amendment 
which makes it either legal or illegal. 

We next come to the situation in which one of the contracting 
parties operates in a dual capacity, that is, either as a manufacturer- 
wholesaler, or as a manufacturer-retailer, or as a wholesaler-retailer. 
Regardless of whether such contracting party is more of a manufac- 
turer than he is‘a wholesaler, or whether he is more of a manufacturer 
than a retailer, if that manufacturer-wholesaler or manufacturer-re- 
tailer is actually in competition with the other contracting party, then 
such manufacturer-wholesaler or manufacturer-retailer cannot claim 
the exemption provided in Section 5 (a) (2) of the McGuire Act 
amendment. ‘This is due to the language of Section 5 (a) (5) of the 
McGuire Act amendment. This position I hold whether the manu- 
facturer conducts his wholesaling activities or his retailing activities 
as an incidental adjunct of his manufacturing enterprise or whether 
such manufacturer conducts his wholesaling operations or his retail- 
ing operations through the medium of wholly owned subsidiary cor- 
porations or where the record is clear that even if such manufacturer 
does not wholly own the subsidiary corporation, such manufacturer 
dominates the control and operation of such subsidiary. 

Of course the competition envisaged by Congress, in my opinion, 
cannot be merely de minimis. It will suffice if the competition offered 
by one contracting party to the other is something more than casual 
or incidental competition. 
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In THE MATrer oF 
DICTOGRAPH PRODUCTS, INC. 


DECISION AND OPINION IN REGARD TO THE ALLEGED VIOLATION OF SEC. 3 
OF THE CLAYTON ACT AND THE FEDERAL TRADE COMMISSION ACT 


Docket 5655. Complaint, May 2, 1949—Decision, Sept. 24, 1953 


Where one of the largest corporate manufacturers of hearing aids, engaged in 
the manufacture and competitive interstate sale and distribution of its 
“Acousticon” instruments and parts and accessories therefor; in selling its 
Said products to about 220 independently owned and operated distributors 
located throughout the United States, who were part of a group of about 
1,000 devoted solely to the sale of hearing aids and related products, and 
as such offered the best market therefor, and one which was used generally 
by manufacturers of such products as distributive mediums— 

(a) Consistently followed, since 1937, a policy of making sales and contracts 
for sales of its products on the condition, agreement, and understanding 
that the purchasers thereof should not use or deal in hearing aid instru- 
ments or parts or accessories therefor sold and distributed by competitors ; 

{b) Required also that all its distributors refrain from selling any used hear- 
ing aids or any which had been traded in as part payment for a new hear- 
ing aid; 

{c) Provided in its said contracts for the appointment of sub-distributors by 
its distributors in the territory allotted to them, on contract forms supplied 
by it and subject to the same restrictive exclusive-dealing provisions con- 
tained in the contract between it and the distributors ; 

(d) Provided in its said contracts that they might be cancelled at any time, 
with or without cause, and that in said event the distributor would cancel 
the franchises of all its dealers and would not for a year engage in any 
hearing aid business in the territory concerned ; 
Required its distributors to sign supplements to such agreements by which 
they agreed that, upon termination of the contracts, they would surrender 
their telephone directory listing and authorize that any mail upon which 
appeared the name “‘Acousticon” or any variation of the word “Acoustic,” be 
forwarded to its home office, said latter agreement being in such form as 
to eonstitute a directive to the Postal Department to forward all mail so 
addressed direct to it; 

(f£) Brought to the attention of each distributor at the time of the execution of 

the written contract that such distributor must handle only its products ; 

_ and through its exclusive-dealing clause in conjunction with the right of 

eancellation and the prohibitions against continuing in business for a 
year after cancellation, intimidated and coerced distributors and compelled 
them to purchase products concerned solely from it; and 

Instructed its field representatives to check the stock of products carried 
by its dealers and distributors to determine whether any competitive prod- 
ucts were being carried, and threatened those whom it discovered to be 
carrying such products with immediate discontinuance of the distributor’s 
franchise pursuant to the cancellation provisions contained therein, and 
in the event of any such distributor’s persistence in carrying such products, 
immediately discontinued him: 


— 


{e 


— 
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Held, (a) That such acts and practices, under the circumstances set forth, 
constituted unfair methods of competition and unfair acts and practices 
in commerce within the intent and meaning of the Federal Trade Com- 
mission Act; and 

(b) ‘That the acts and practices of respondent in selling and making contracts 
for sale of hearing aids and parts and accessories therefor on the condition, 
agreement, or understanding that the purchasers thereof should not sell 
or deal in similar products of a competitor constituted a violation of Sec. 
3 of the Clayton Act. 


Before Mr. Earl J. Kolb, hearing examiner. 

Mr. William OC. Kern and Mr. Andrew C. Goodhope for the 
Commission. 

Mr. Theodore F. Tonkonogy and Mr. George J. Feldman, of New 
York City, for respondent. 


OrDERS AND DECISION OF THE COMMISSION 


Order denying appeal from initial decision of hearing examiner 
and decision of the Commission and order to file report of compliance, 
Docket 5655, September 24, 1953, follows: 

This matter having come on to be heard by the Commission upon 
respondent’s appeal from the initial decision of the hearing examiner, 
briefs in support of and in opposition to said appeal and oral argu- 
ment of counsel; and 

The Commission, upon consideration of the record herein, having 
decided, for the reasons stated in the written opinion of the Com- 
mission which is being issued simultaneously herewith, that the find- 
ings as to the facts contained in the initial decision are supported by 
reliable, substantial, and probative evidence of record; that the con- 
clusions contained herein are correct; and that the order to cease 
and desist therein provides proper relief from the respondent’s illegal 
practices; and 

The Commission, therefore, being of the opinion that respondent’s 
appeal from and exceptions to the hearing examiner’s initial decision 
are of no merit and that said initial decision is appropriate in all 
respects to dispose of this proceeding: 

It is ordered, That the appeal of respondent from the initial decision 
of the hearing examiner be, and it hereby is, denied. 

It is further ordered, That the initial decision of the hearing exam- 
iner shall on the 24th day of cies 1953, become the decision of 
the Commission. 

It is further ordered, that respondent Dictograph Products, Inc., 
shall, within sixty (60) days after service upon it of this order, file with 
the Commission a report in writing setting forth in detail the manner 
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and form in which it has complied with the order to cease and desist 
contained in said initial decision * * *, 

Said initial decision, thus adopted by the Commission as its decision, 
follows: 


INITIAL DECISION BY EARL J. KOLB, HEARING EXAMINER 


Pursuant to the provisions of the Act of Congress entitled “An 
Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes” approved October 15, 1914, 
commonly known as the Clayton Act, and the provisions of the 
Federal Trade Commission Act, the Federal Trade Commission on 
May 2, 1949, issued and subsequently served its complaint in this 
proceeding upon the respondent Dictograph Products, Inc., a corpo- 
ration, charging it with the violation of the provisions of section 8 
of the Clayton Act and use of unfair methods of competition and 
unfair and deceptive acts and practices in commerce in violation of 
the provisions of the Federal Trade Commission Act. After the 
filing of answer to the complaint, hearings were held at which testi- 
mony and other evidence in support of, and in opposition to, the 
allegations of the complaint were introduced before the above-named 
Hearing Examiner theretofore duly designated by the Commission, 
and said testimony and other evidence were duly recorded and filed 
in the office of the Commission. Thereafter this proceeding regularly 
came on for final consideration by said Hearing Examiner on the 
complaint, answer thereto, testimony and other evidence, and pro- 
posed findings as to the facts and conclusions presented by counsel, 
and said Hearing Examiner, having duly considered the record here- 
in, makes the following findings as to the facts and conclusions drawn 
therefrom and order: 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent Dictograph Products, Inc., is a corpo- 
ration organized, existing and doing business under and by virtue of 
the laws of the State of New York, having its principal office and 
factory at 95-25, 149th Street, Jamaica, Long Island, New York. 
Respondent maintains branch offices located in New York, New York; 
Chicago, Illinois; and Los Angles, California. 

Par. 2. Since its incorporation in. 1938 or 1939 and prior thereto, as a 
Delaware corporation, the respondent has been engaged in the manu- 
facture and the sale and distribution of hearing aid instruments 
under the trade name “Acousticon” and of parts and accessories there- 
for. Respondent is one of the largest manufacturers of hearing aids 
and parts and accessories therefor located in the United States. Re- 
spondent causes said products when sold to be transported from its 
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place of business and factory located in the State of New York to 
purchasers thereof located in the various other States of the United 
States and in the District of Columbia. Respondent maintains and 
at all times mentioned herein has maintained a course of trade in said 
products in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 3. In the course and conduct of its business hereinbefore de- 
scribed, respondent is now, and has been for many years, engaged in 
competition in the sale of hearing aids and parts and accessories there- 
for in commerce among and between the various States of the United 
States and in the District of Columbia with other corporations and 
with persons, partnerships and firms engaged in the manufacture and 
sale of similar products. 

Par. 4. The method of distribution used by respondent is to sell its 
hearing aids and parts and accessories therefor to approximately 220 
independently owned and operated distributors located throughout 
the United States, who are not agents, servants or employees of re- 
spondents, but independent contractors in the purchase of respond- 
ent’s products. This method of distribution is generally followed by 
manufacturers and distributors of hearing aids and parts and acces- 
sories therefor except for a few who also sell to dealers for over the 
counter sales. The best market for the manufacturers of hearing 
aids is the independently established retail distributor whose business 
is devoted entirely to the fitting and sale of hearing aids to the hard 
of hearing public. There is a total of approximately 1,000 distribu- 
tors located in the United States who devote their entire time and 
business efforts solely to the sale of hearing aids and related products. 
Such distributors also serve as the best market for parts and acces- 
sories for hearing aid instruments since the purchaser thereof gen- 
erally returns to the distributor from whom he purchased the hearing 
aid for any further purchases of parts or batteries or for any repairs 
or replacements or parts in the hearing aid purchased. 

Par. 5. The dollar volume of business done by the respondent with 
its distributors has been substantial. During the years 1944 to 1949 
inclusive, sales of hearing aids and parts and accessories therefor by 
respondent to its distributors were as follows: 


Parts & 


Year Hearing Aids Accessories 
WO9A4 Ee bee ones cate cen ate ek) ye a pee Bd ee $741, 874 $257, 933 
ee ee ae oe See Wee Rey, ke Se le 1, 041, 097 162, 100 
DOGG ee to ee ec Oe ee 2, 231, 570 187, 761 
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Par. 6. In the course and conduct of its business, respondent has 
since 1937 consistently followed a policy of making sales and contracts 
for sale of its hearing aid instruments and parts and accessories there- 
for on the condition, agreement and understanding that the purchasers 
thereof shall not use or deal in hearing aid instruments or parts or 
accessories therefor sold and distributed by competitors of the re- 
spondent. The respondent also required that all of its distributors 
refrain from selling any used hearing aids or any hearing aids which 
have been traded in as part payment for a new hearing aid. 

Par. 7. The standard form of contract entered into by respondent 
and its distributors has been substantially the same since 1937 and con- 
tains, among other things, the following provisions: 


2. Subject to the reservations hereinafter stated, the Company hereby grants 
to Distributor an exclusive franchise to purchase Acousticon Products for resale 
in the following described territory : 


(Description of territory allotted) 


It is agreed that Company may at any time enlarge, reduce or otherwise 
change said territory in any way and at any time Company may see fit and 
without prior notice, without otherwise affecting the terms of this agreement, 
and without incurring any liability whatsoever to Distributor by reason thereof. 
Any such enlargement, reduction or change of territory, shall be effective from 
the date of written notice thereof. 

4, (a) Distributor hereby accepts the franchise upon the terms, covenants 
and conditions set forth in the agreement and in acting hereunder he agrees to 
appoint dealers to sell Acousticon Products in all towns and cities mutually 
agreed upon by Company and Distributor. 

(b) Distributor agrees to file with Company a fully executed copy of each 
latest Dealer Franchise Agreement entered into by him with any and all deal- 
ers, which Dealer Franchise Agreements shall be on appropriate forms sup- 
plied by Company. in event any such Dealer Franchise Agreements are termi- 
nated for any reason, Distributor will immediately furnish Company with a copy 
of the notice of termination. 

5. Distributor agrees that during the term of this agreement, Distributor 
will not manufacture, sell, market, distribute or offer for sale in any way, 
directly or indirectly, any hearing aid instruments, parts or accessories, other 
than Acousticon Products, except as otherwise authorized by Company. 

13. Distributor agrees that Distributor shall bear any and all expense incident 
to the operation of his business as an Acousticon Distributor including, without 
limiting the foregoing, the cost of furnishing and equipping Distributor’s place 
of business, and cost of maintaining said place of business, and Distributor 
will at his expense and at his sole discretion, in the event Distributor decides 
he requires employees or assistants, hire such assistants or employees as Dis- 
tributor requires for the operation of his business, and Distributor shall pay 
the wages, salaries or commission of all such assistants and employees and 
assume full direction and control over and responsibility for all such assistants 
and employees. It is understood and agreed that if Distributor hires such 
assistants or employees, such assistants and employees are the assistants and 
employees of Distributor and not of Company. 
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17. (a) This agreement shall continue in force and govern all relations and 
transactions between Company and Distributor until terminated, as here- 
inafter provided; Provided, however, that in event Distributor for any reason 
whatsoever violates or breaches this agreement, Company may at its option treat 
such breach as a termination of this agreement, as though the same were 
terminated by Distributor. 

(b) This agreement may be terminated at any time with or without cause 
by either party hereto by posting in the United States Registered Mail, return 
receipt requested, postage prepaid, a written notice of termination in an envelope 
properly addressed to the last known address of the other party, or by person- 
ally delivering a written notice of termination to the other party. In event 
of termination of this agreement by either party, Distributor agrees that he 
will within ten days after receipt of notice of termination, or within ten days 
after the mailing of notice of termination, cause the franchises of all Dis- 
tributor’s dealers handling Acousticon Products as of the effective date of can- 
cellation, to be cancelled in accordance with the provisions of such franchises. 

(c) It is agreed that any such termination of this agreement will not re- 
lease Distributor from payment of any sum which may then be owing Company. 

(d) Notice of termination of this agreement by either party will immediately 
act as cancellation of all orders which may have been sent by Distributor for 
Acousticon Products and standard repair or replacement parts, if said orders 
had not been shipped prior to Company’s sending or receiving notice of term- 
ination. 

21. In the event of the termination of this agreement by either party, Dis- 
tributor expressly covenants and agrees that for a period of one year from the 
date of said termination Distributor will not, directly or indirectly, carry on, or 
be engaged, employed or interested in any hearing aid business within the terri- 
tory outlined in Paragraph “2” hereof, either alone or jointly with, or as agent or 
employee of, any person, firm or corporation, and that during said one year 
period, within the aforesaid territory Distributor will not, in any manner what- 
ever, Solicit or accept the custom, trade, or business of any user of or prospect 
for hearing aids. Distributor further covenants and agrees not to do any 
other act that shall or may prejudice the business of the Company or any other 
Distributor of the Company within the territory outlined in Paragraph “2” 
hereof. 


Par. 8. Pursuant to the provisions of the Distributor Agreement 
hereinbefore described respondent’s distributors have appointed 
sub-distributors or dealers to sell respondent’s products using con- 
tract forms supplied by respondent to distributors for this purpose. 
These contracts were subject to the restrictive exclusive dealing pro- 
visions contained in the contracts between respondent and its dis- 
tributors. As of November 1, 1949, there were approximately. thirty- 
six such dealers under contract with respondent’s distributors. 

Par. 9. In addition to respondent requiring its distributors to enter 
into formal written contracts with it containing the provisions here- 
inbefore described, the respondent at the same time required its dis- 
tributors to sign supplements to such agreements by which they agreed 
that, upon termination of said contracts, they would surrender their 
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telephone directory listing and authorize that any mail upon which 
appears the name “Acousticon” or any variation of the word “Acous- 
tic” be forwarded to the home office of respondent. This latter agree- 
ment was in such form as to constitute a directive to the Postal De- 
partment to forward all mail so addressed direct to the respondent. 

Par. 10. In the general course and conduct of respondent’s business 
relations with its distributors, respondent has required strict com- 
pliance with, and its distributors have strictly adhered to, the ex- 
clusive dealing requirements of its contracts. Furthermore the ex- 
clusive dealing clause of respondent’s contract, when considered in 
conjunction with the right of cancellation by respondent and the pro- 
hibitions against continuing in the business of selling hearing aids 
after cancellation, is a sufficient deterent to require compliance with 
the contract. Such contractual provisions and the requirement of — 
strict compliance therewith has the effect of intimidating and coercing 
distributors and compelling them to purchase hearing aids and parts 
and accessories therefor solely from respondent. 

Par. 11. In the course of its dealings with its distributors, respond- 
ent has adopted other acts and practices which were designed to and 
did intimidate such distributors and which caused and compelled them 
to purchase hearing aids and parts and accessories therefor solely from 
the respondent and which prohibited purchases from competitiors of 
respondent. Among such acts and practices were instructions issued 
by respondent to its field representatives to check the stock of products 
carried by respondent’s dealers and distributors to determine whether 
any competitive products were being carried and to report any such 
violations of respondent’s contract to the respondent. The various 
field representatives followed these instructions and did check on 
dealers’ and distributors’ stocks and reported violations of the respond- 
ent’s requirement to deal only in its products to the respondent. 

Par. 12. Respondent in order to enforce and implement require- 
ment that distributors handle only respondent’s products to the 
exclusion of any products of a competitor of respondent, not only has 
brought to the attention of each distributor, at the time of the execu- 
tion of the written contract, that such distributor must handle only 
respondent’s products, but also has threatened distributors whom 
it’ discovered to be carrying competitve products with an immediate 
discontinuance of the distributor’s franchise pursuant to the cancella- 
tion provisions contained therein and if any such distributor persisted 
in carrying any competitive products, he was immediately 
discontinued. 

Par. 13. As a part of its defense the respondent called representa- 
tives of nine competing manufacturers of hearing aids in an attempt to 
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establish that during the period the respondent has been requiring its 
distributors to deal exclusively in respondent’s products, that some of 
these manufacturers have commenced the manufacture of hearing aids 
and that their sales of hearing aids have increased despite the fact that 
they were unable to sell to any of respondent’s dealers or distributors. 
The mere fact that some competitors have entered the field and that 
the sales of some competitors have increased during the period that 
respondent has required its distributors to handle its products 
exclusively, constitutes no defense to this proceeding where it affirma- 
tively appears that such competitors were foreclosed from a substantial 
portion of the market. Respondent’s distributors constitute a sub- 
stantial segment of the outlets for sale of hearing aids and supply 
coverage for the more important trade areas of the United States. In 
such segment the respondent has effectively established a monopoly. 
Competing manufacturers of hearing aids have suffered substantial 
injury in the form of loss of sales and inadequate distribution of their 
competing products as a result of the respondent’s requirements that 
its distributors and dealers handle only the products manufactured and 
sold by the respondent, and such competing manufacturers have been 
forced to sell less desirable outlets for their products such as optical 
stores, department stores and drug stores. 

Par. 14. Asa further defense to this proceeding it was contended by 
the respondent that its hearing aids are developed along the highest 
lines of scientific research, that its products are superior, that the 
fitting techniques developed by the respondent and utilized by its 
distributors and dealers to fit its hearing aids to the hard of hearing are 
superior and that no other competing company’s products are adapted 
to or capable of performance as efficiently for the hard of hearing nor 
do such other competing companies employ fitting methods and pro- 
cedures comparable to those of respondent. While the hearing aids 
manufactured and sold by respondent cover a variety of responses 
and are adaptable to various degrees of hearing loss, there are also 
other competing manufacturers whose hearing aids cover a variety of 
responses and which are adaptable to various degrees of hearing loss 
though not on as elaborate a scale as that developed by the respondent. 
Competing manufacturers as well as respondent have developed tech- 
niques for the fitting of hearing aids. All these techniques have for 
their purpose the fitting of a hearing aid most satisfactory to the 
purchaser to be fitted, and to compensate for the hearing loss involved. 

Par. 15. The relative merits of respondent’s hearing aids or its 
fitting techniques does not constitute a defense to this proceeding. No 
matter how compelling the advantage of handling the respondent’s 
products might be either to the distributor or his customer this does 
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not justify the evasion or violation of the statutory provisions dealing 
with exclusive dealing contracts. While the distributor is engaged in 
an entirely private business and has a right to freely exercise his own 
independent discretion as to parties with whom he will deal or stop 
dealing for reasons sufficient unto himself, this right should be left to 
the dealer free of any contractual requirement to deal only in 
respondent’s products. 


CONCLUSIONS 


1. The distributors’ and dealers’ contracts and agreements and 
methods of sale.as: hereinbefore described constitute sales or contracts 
for sale of respondent’s hearing aids and parts and accessories on the 
condition, agreement or understanding that the purchasers thereof 
shall not deal in similar products sold and distributed by competitors 
of respondent. 

2. Distributors who have executed written contracts with respond- 
ent suffer substantial injury to their respective businesses, because 
of the fact that they are foreclosed from making any independent 
judgment or decision as to what products they shall handle and sell 
in their business enterprises and lose substantial sales because they 
are unable to carry and sell competitive hearing aids. 

3. Distributors who refuse to abide by respondent’s exclusive deal- 
ing policy and insist on carrying competitive hearing aids and who 
are, therefore, promptly discontinued by respondent as such dis- 
tributors for no other reason, are injured in their businesses because 
of the fact that they are unable to make the normal sales which they 
would ordinarily make of respondent’s products, solely because they 
refused to handle respondent’s products exclusively. 

4, The acts and practices and policy of the respondent, relative to 
exclusive dealing, adversely affects the ability of competitive manu- 
facturers and suppliers to sell hearing aids and parts and accessories 
therefor to independent distributors under contract with respondent 
and deprives such manufacturers and suppliers of an equal oppor- 
tunity to obtain the business of such distributors and such practices 
restrain, restrict and lessen the market for the sale of such products 
of such independent manufacturers and suppliers. 

5. The dollar volume of such products annually sold by respondent 
to its distributors under restrictive conditions, understanding and 
agreements was substantial and has materially lessened competitive 
sales in each of the trade areas covered by respondent’s distributors, 
and respondent, during all the times mentioned herein, would have 
been, and would now be, in free and open competition in the sale of 
similar merchandise in commerce in said trade areas were it not for 
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the suppression of such competition by such restrictive policy and 
practices and conditions, understandings and agreements imposed 
upon its distributors as hereinbefore found. 

6. The use by the respondent of the acts and practices hereinbefore 
described has had, and now has, the capacity and tendency to, and 
does, intimidate respondent’s distributors and coerce and compel them 
to purchase hearing aids and parts and accessories therefor only from 
the respondent with the result that substantial trade has been di- 
verted to the respondent from its competitors who are engaged in 
the manufacture and in the sale and distribution of similar products 
as sold by the respondent. 

7. The acts and practices of respondent as hereinbefore described 
are all to the injury and prejudice of the respondent’s competitors and 
of the public, and have the tendency to, and have, hindered and pre- 
vented competition in commerce, and tends to, and has, hindered com- 
petition in the sale of the products sold by the respondent, and has a 
tendency to, and has, obstructed and restrained such competition in 
commerce. 

8. The effect of the sale and contracts for sale of hearing aids and 
parts and accessories therefor on the condition, agreement and under- 
standing that the purchaser thereof shall not sell or deal in similar 
products of competitors has the effect of substantially lessening com- 
petition and has the tendency to create a monopoly in respondent in 
the sale of such hearing aids and parts and accessories therefor sold 
by respondent. 

9. The acts and practices of the respondent, as herein found, con- 
stitute unfair methods of competition and unfair acts and practices in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act; and the acts and practices of the respondent in selling 
and making contracts for the sale of hearing aids and parts and acces- 
sories therefor on the conditions, agreement or understanding that the 
purchasers thereof shall not sell or deal in similar products of a com- 
petitor constitute a violation of section 3 of that Act of Congress 
entitled “An Act To supplement existing laws against unlawful 
restraints and monopolies and for other purposes” approved October 
15, 1914 (the Clayton Act). 


ORDER 


It is ordered, That the respondent, Dictograph Products, Inc., a 
corporation, and its officers, agents, representatives and employees, 
directly or through any corporate or other device in connection with 
the offering for sale, sale or distribution of hearing aids and parts and 
accessories therefor and other similar or related products in com- 
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merce, as “commerce” is defined in the Clayton Act, do forthwith cease 
and desist from: 

1, Selling or making any contract or agreement for the sale of any 
such products on the condition, agreement or understanding that the 
purchaser thereof shall not use, or deal in, or sell hearing aids or parts 
and accessories therefor or other similar correlated products supplied 
by any competitor or competitors of respondent; 

2. Enforcing or continuing in operation or effect any condition, 
agreement or understanding in, or in connection with, any existing con- 
tract of sale, which condition, agreement or understanding is to the 
effect that the purchaser of said products shall not use or deal in hear- 
ing aids or parts and accessories therefor or other similar or related 
products supplied by any competitor or competitors of respondent. 

It is further ordered, That the respondent Dictograph Products, 
Inc., a corporation, its officers, representatives, agents and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale and distribution of hearing aids and parts 
and accessories therefor and other similar products in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from directly or indirectly— 

1. Selling or making any contract for the sale of any such products 
on the condition, agreement or understanding that the purchaser 
thereof shall not use, or deal in, or sell the goods, wares or merchan- 
dise of a competitor or competitors of respondent ; 

2. Enforcing or continuing in operation or effect any condition, 
agreement or understanding in, or in connection with, any existing 
sales contract, which condition, agreement or understanding is to the 
effect that. the purchaser of said products shall not use or deal in the 
goods, wares or merchandise of a competitor or competitors of re- 
spondent ; 

3. Cancelling, or directly or by implication threatening the can- 
cellation of, any contract or franchise or selling agreement with re- 
spondent’s distributors or with any other customers, for the sale of 
said products, because of the failure of such purchasers to purchase 
or deal exclusively in the products sold and distributed by respond- 
ent. 

4, Instituting litigation, or directly or by implication threatening 
the institution of any litigation against any of respondent’s dis- 
tributors or other customers because of the failure or refusal of such 
purchasers to purchase or deal exclusively in the products sold and 
distributed by respondent. 

5. Enjoining or attempting to enjoin any of respondent’s distribu- 
tors or customers from engaging in the hearing aid business for the 
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period of one year or any other period pursuant to any injunctive 
provision contained in respondent’s distributor contracts or other- 
wise; or obstructing or attempting to obstruct by way of litigation 
or otherwise any of respondent’s distributors from procuring their 
mail; or obstructing or attempting to obstruct by way of litigation 
or otherwise any of respondent’s distributors from the continued use 
of their telephone listing, where any of such actions are taken by re- 
spondent for the purpose either of coercing or intimidating such dis- 
tributors into dealing in respondent’s products exclusively to the 
exclusion of products of competitors or for the purpose of retaliating 
against such distributors for their failure or refusal to purchase or deal 
exclusively in the products sold and distributed by respondent. 

6. The performance of any act of intimidation or coercion either 
through statements, oral or written, made by representatives of the 
respondent either at the time when a distributor agrees to purchase 
any products from respondent or during the course of any calls made 
upon distributors or customers at their places of business or at any 
other place, or the use of any other plan, practice, system or method 
of doing business for the purpose or having the effect of intimidating 
or coercing the respondent’s distributors or other customers to pur- 
chase the products or merchandise in which they deal exclusively from 
the respondent. 


ORDER TO FILE REPORT OF COMPLIANCE 


[t is further ordered, That respondent Dictograph Products, Inc., 
shall, within sixty (60) days after service upon it of this order, file 
with the Commission a report in writing setting forth in detail the 
manner and form in which it has complied with the order to cease and 
desist * * * [as required by aforesaid order and decision of the 
Commission ] : 


OPINION OF THE COMMISSION 


By Carrerra, Commissioner : 

This matter involves the practice of the Dictograph Products, Inc., 
respondent herein, of entering into and enforcing exclusive dealing 
agreements with its purchasers. This company, one of the three 
largest in the hearing aid industry in volume of sales, sells its prod- 
ucts to independently owned and operated distributors located 
throughout the United States. Since 1937 the forms of contract 
entered into by respondent with its distributors have contained a. 
provision to the effect that the distributor shall not sell hearing instru- 
ments other than those manufactured by respondent. The hearing 
examiner in his initial decision held that the use of these ex¢lusive 
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dealing provisions is in violation of Section 3 of the Clayton Act 
and that respondent’s practice of entering into and enforcing them 
is in violation of Section 5 of the Federal Trade Commission Act. 

Respondent in its appeal does not deny that its practice is to require 
exclusive dealing contracts from its distributors. It contends rather 
that its exclusive dealing contracts are legal and proper in all respects, 
that they are essential to its business .and beneficial to the public and 
that they do not have the adverse effect on competition required to 
make their use a violation of law. Respondent also takes exception to 
certain findings of fact and to the conclusions in the initial decision 
and, in addition, contends that certain procedural rulings of the hear- 
ing examiner were in error and seriously prejudiced its defense in 
this proceeding. 

Respondent contends that it takes an entirely different and superior 
approach to the problem of assisting persons who are hard of hearing 
than do other sellers of hearing aids. It is of the opinion that the 
great majority of hard of hearing cases are not helped by an instru- 
ment which just amplifies sound but require one which amplifies a 
particular range of sound frequencies more than it does others. 
Respondent, therefore, manufactures and sells at least ten different 
types of receivers, each of which is designed to emphasize a different 
range of frequencies. It has developed special tests to determine 
the needs of each customer and has instructed its distributors in con- 
‘ducting these tests and in selecting the proper type of its instruments 
for use in each case. Respondent claims that many other brands of 
hearing aids do not follow this principle or do not offer as wide a 
range of types. It, therefore, contends that to permit its distributors 
to sell other brands which require different, conflicting and erroneous 
tests and sales approach, would destroy its efforts to properly present 
its hearing aids to the purchasing public to its injury and to the injury 
of the public. 

This contention is believed to be of no merit. It is recognized that 
it may be an advantage to a seller to have the distributors of his prod- 
ucts concentrate their sales efforts on his products only. This may be 
particularly true where the seller has developed a sales approach and 
technique which conflicts with the sales approach required to sell 
competitive products. However, exclusive dealing agreements be- 
tween independent distributors and a seller are expressly prohibited 
by Section 3 of the Clayton Act where the requisite effect on competi- 
tion is present. The economic advantage to respondent of requiring 
its distributors to contractually agree not to sell competing products 
will not justify a violation of this section of the Act. The purpose 
of this Act is to preserve competitive conditions. Congress by passing 
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this Act has determined that the public interest requires that the 
advantage of requiring its distributors to agree to deal exclusively 
in its products must be denied a seller where the effect of such agree- 
ments may be to substantially lessen competition or to tend to create 
a monopoly. 

In support of its contention that its exclusive dealing agreements 
have not had the requisite effect on competition, respondent urges that 
competition in the industry has in fact increased, that respondent did 
not take over existing distributors but established its own and that 
its distributors do not have a monopoly of the hearing aid market 
in any city or area of the country. 

The record shows that respondent sells its hearing aids to approxi- 
mately 220 well-established distributors who specialize in the hearing 
aid field. These distributors are retailers who sell directly to the 
public. These distributors, each of which has entered into an exclusive 
dealing agreement with respondent, comprise a substantial portion 
of the established responsible distributors specializing in the sale of 
hearing aids in the United States. One informed estimate in the 
record is that there are only approximately 1,000 such accounts in the 
United States. These accounts which specialize in the sale of hearing 
aids constitute the best market for these products. The nature of 
this market is such that to sell effectively potential users of hearing aids 
must be sought out and convinced of the advantages of hearing aids 
to them. Many persons who are hard of hearing are reluctant to wear 
hearing aids and will not shop for this product. Well-established 
distributor accounts specializing in the sale of hearing aids employ 
a field sales force and concentrate their sales efforts on locating and 
selling such potential users. In this manner a market is reached which 
is not accessible to accounts selling across the counter only. Also, well- 
established distributor accounts build up a satisfied clientele which 
constitutes an excellent market for the sale of improved models. Thus, 
effective control of a substantial number of these established distrib- 
utors is of great advantage to a manufacturer of hearing aids. 

During the last fifteen years, due to great technical advances in 
the product, there has been a tremendous growth in the hearing aid 
industry. Sales have boomed. The number of producing companies 
in the field has increased from twenty to over eighty. Respondent, 
which has used its exclusive dealing contracts throughout this period, 
has maintained its position as one of the top three in the industry. 

During this period of expansion, hearing aid manufacturers trying 
to break into this field found that they were foreclosed from selling 
to respondent’s distributors by the exclusive dealing requirement in 
respondent’s contract: with its distributors. These newcomers in the 
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field were forced to turn to other nonexclusive distributors and to less 
desirable outlets, such as optical, drug, and department stores. Cer- 
tain of them, notably Zenith Radio Corporation, which is now first 
in volume of sales in the industry, were able to successfully enter this 
field despite this handicap. They are now in the process of locating 
and. establishing other independently owned purchasers for their 
products who will specialize in the sale of hearing aids. 

Respondent’s exclusive dealing contracts contain provisions au- 
thorizing termination at any time by either party. However, they 
also provide that after termination by either party the distributor 
will not engage in the hearing aid business in the same sales area for 
a period of one year. Thus, under the terms of this contract. the 
distributor agrees to go out of the hearing aid business for one year 
if he becomes unwilling to continue to sell respondent’s hearing aids 
exclusively. Respondent’s policy has been to require compliance 
with the exclusive dealing requirement and to threaten cancellation 
of the distributorship for selling competing products. Respondent 
in several instances has cancelled distributorships for violation of the 
exclusive dealing requirement and has brought legal proceedings seek- 
ing enforcement of the termination provisions. As a result respond- 
ent has restricted its independently owned distributors in their choice 
of products and has to a great extent foreclosed to its competitors 
access to the customers served by its distributors. 

By the Clayton Act, Congress designated exclusive dealing con- 
tracts as unreasonable restraints on trade where their effect may be 
to substantially lessen competition. That test is met here where one 
of the largest producers in the field has tied up a substantial portion 
of the established retail outlets with exclusive dealing contracts con- 
taining such termination provisions, and where the contracts not only 
tend to foreclose a substantial portion of the market to respondent’s 
competitors, but also deny competitive opportunities to respondent’s 
distributors. Under such agreements the distributors must refuse all 
opportunities to sell competing brands, including those desired by 
their customers. They are also denied any opportunity to handle 
superior or better priced products which may come on the market. 
Such contracts affect a substantial volume of business and tend to 
substantially lessen competition in violation of Section 3 of the Clay- 
ton Act. It is believed, therefore, that respondent’s contention that 
the record does not establish a violation of the Clayton Act is of no 
merit and should be rejected. 

Similarly, it is believed that the hearing examiner correctly held in 
his initial decision that respondent’s practices of entering into con- 
tracts containing exclusive dealing provisions with its distributors and 
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of intimidating and coercing them into complying with these provi- 
sions were unfair methods of competition and unfair acts and prac- 
tices in commerce in violation of Section 5 of the Federal Trade Com- 
mission Act. 

Also, respondent’s coercive practices, in addition to being unfairly 
used to enforce an illegal exclusive dealing arrangement, constitute 
unfair restrictions on respondent’s distributors in the operation of their 
independently owned businesses. Respondent’s contracts with its dis- 
tributors, by not providing any means by which a distributor can with- 
draw from the arrangement without bringing into effect his agreement 
to go out of the hearing aid business completely for one year in that 
sales area upon termination of the agreement, and by permitting 
respondent to cancel any distributorship without cause and thus bring 
this termination provision into effect, have provided respondent with 
the means of coercing and intimidating its distributors into operating 
their businesses in accordance with respondent’s dictates. Respondent 
has used these means to exert pressure on distributors who were selling 
used hearing aids and on others who were considering taking on other 
lines of hearing aids in place of respondent’s products. The use by 
respondent of these means to coerce and intimidate its distributors in 
this manner constitutes an unfair act and practice and an unfair method 
of competition within the meaning of Section 5 of the Federal Trade 
Commission Act. 

Respondent has specifically excepted to certain of the findings of 
fact and to the conclusions set out in the initial decision. These 
exceptions are believed to be of no merit for the following reasons: 

Respondent contends that there is no record basis for the finding 
that its method of distribution is generally followed by competitors. 
Respondent misinterprets this finding which does not hold that com- 
petitors follow respondent’s practices to the extent of assigning exclu- 
sive territories, furnishing confidential lists of prospects and encour- 
aging their distributors to operate under names incorporating their 
trade names. The excepted to finding only states that respondent’s 
method of selling to independently owned distributors is followed 
generally by most competing manufacturers. Certain competitors sell 
through optical, drug and department stores. However, the record 
indicates that established distributors specializing in this field are 
very desirable accounts and that most manufacturers in this field 
attempt, with varying degrees of success, to sell to such accounts. 

The record contains an estimate by Mr. Charles Leyman, who has 
been very active in this field for over thirty years, that there are 
approximately 1,000 responsible dealers specializing in the sale of 
hearing aids in the United States. This estimate excluded accounts 
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selling other products and subdealer accounts. These are the approxi- 
mately 1,000 distributor accounts referred to in the finding excepted 
to by respondent. This estimate is not in conflict with the testimony of 
representatives of respondent’s competitors stating the number of their 
sales outlets, as the record does not show how many of those outlets, 
so referred to, can properly be defined as responsible distributors 
specializing in the sale of hearing aids only. It is clear from the record 
that certain of those accounts do not fit into this category. 

The record clearly supports the finding that respondent required 
its distributors to refrain from selling used hearing aids. It shows 
that respondent gives its distributors a trade-in allowance and re- 
quires all used hearing aids to be turned in to it. This requirement 
was included in the distributor agreements until 1945. The practice 
was abandoned for a short period in 1945 but was soon resumed, being 
placed in effect by oral directions to the distributors from respond- 
ent’s sales representatives. Respondent’s exception to this finding, 
therefore, is of no merit. 

Respondent contends that its: distributors voluntarily agreed to: 
deal exclusively in its products in return for other considerations and 
that its desire to enforce these agreements is improperly found to be 
coercion and intimidation. The record shows that when respondent 
finds that one of its distributors is selling competing products, it 
threatens to terminate the distributorship and calls attention to the 
provision of the agreement requiring the distributor to withdraw from 
the hearing aid field in that sales area for one year, in an attempt to 
intimidate and coerce the distributor into continuing to sell its prod- 
ucts on an exclusive basis. Respondent’s exception to the finding of 
coercion and intimidation, therefore, is believed to be of no merit. 

The contention that the findings erroneously state that respondent’s 
hearing aids are adaptable only to various degrees of hearing losses 
is of no merit. The findings, in effect, further state that respondent’s 
line of instruments provides a broad variety of frequency responses, 
as contended by respondent. 

Respondent’s exception to Paragraphs Thirteen, Fourteen, and 
Fifteen of the findings as to the facts and to the conclusions set out 
in the initial decision as not being supported by the evidence of record 
is rejected by the Commission. 

Respondent’s contention that the hearing examiner committed 
prejudicial error by certain of his procedural rulings is also rejected. 
His refusal to compel counsel supporting the complaint to furnish. 
respondent with a list of witnesses prior to the hearings does not 
constitute a violation of due process as full opportunity to cross- 
examine each witness called was available to it. If later investigation. 
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had revealed the existence of documents or other material which 
would have enabled respondent to impeach or otherwise materially 
affect previously given testimony, that witness could have been re- 
called for further cross-examination on respondent’s motion. 

The hearing examiner acted within his discretion in refusing to 
compel Commission’s witness Whitcomb to turn over to respondent’s 
counsel a file of his papers which he had with him in the hearing 
room. This witness made no reference to these papers on direct 
examination and only referred to them on cross-examination when 
pressed to give exact dates upon insistence of counsel for respondent. 
There is no indication that any of these papers contain anything in 
conflict with the witness’ testimony. It is well settled that where a 
witness is testifying from his recollection and not upon the basis of 
documents, the opposing party has no absolute right to inspect docu- 
ments in his possession for exploratory purposes. Similarly the 
hearing examiner was acting well within his discretion in refusing 
to direct witness Ranson to produce written communications between 
himself and attorneys for the Commission and in refusing to direct 
counsel supporting the complaint to produce a written statement of 
witness Englis made during the preliminary investigation of this 
matter. These documents were not used by the witnesses in testifying 
and there is no indication that they contain anything in conflict with 
the witnesses’ testimony. The hearing examiner also properly refused 
to compel witness Ranson to produce from his office copies of his con- 
tracts with competing companies, it not having been shown that these 
documents are relevant in any manner to this proceeding. 

The hearing examiner’s rulings refusing to admit certain documents 
into evidence which are specifically excepted to by respondent are 
sustained by the Commission. Respondent’s exhibits 90 through 92 
for identification, which consist of a Sears, Roebuck and Company 
advertisement and pages from its catalogs, have not been shown to be 
material in any respect. The other proposed exhibits, the rejection of 
which is specifically excepted to, consist of documents relating to the 
nature of a Public Health Survey which purportedly recommended a 
new approach to helping persons who are hard of hearing, documents 
indicating the superiority of this new approach and documents show- 
ing respondent’s adoption of this approach in its business and its 
efforts in developing instruments and procedures for use in carrying 
out the recommended program in its business. These documents were 
properly rejected as being immaterial to the issues herein. Other valid 
reasons for rejecting these documents were given by the hearing exam- 
iner in his rulings which specifically apply to the individual offers, 


DICTOGRAPH PRODUCTS, INC. 299 
281 Opinion 


The Commission, therefore, is of the opinion that respondent’s 
appeal from the initial decision of the hearing examiner is of no merit 
and should be denied. 

Chairman Howrey and Commissioner Mason are of the opinion that 
since the order to cease and desist contained in the initial decision is 
sustained by the Commission’s interpretation of Section 3 of the Clay- 
ton Act as applied to the facts of this case, it was not necessary to go 
on to consider whether it might also be sustained by Section 5 of the 
Federal Trade Commission Act. See Standard Oil Co. of California 
v. U.S., 387 U.S. 298, 314. 
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In THE MATTER OF 


CHARLES F. HARAD AND SARA E. HARAD TRADING AS 
INDUSTRIAL ENGINEERING ASSOCIATES 


Docket 5992. Complaint, May 16, 1952—Order denying, etc., Sept. 24, 1953 


Charge: Advertising falsely or misleadingly as to qualities, results and com- 
parative merits of product; in connection with the sale of a device designated as 
“Sportsman Athletic Truss” or “Sportsman Athletic Lift’. 


Before I/r. John Lewis, hearing examiner. 
Mr. J. W. Brookfield, Jr. for the Commission. 
Mr. Charles F. Harad, of Mooresville, Ind., for respondents. 


Orver DenyiInG THE APPEAL OF COUNSEL SUPPORTING THE COMPLAINT 
From tHe Inr1tan Decision oF THE HEARING EXAMINER, AND 
Decision oF THE Commission Dismissinc ComPLAINT WITHOUT 
PREJUDICE 


This matter came on to be heard upon the appeal of counsel sup- 
porting the complaint from the hearing examiner’s initial decision 
proposing dismissal of the complaint herein without prejudice and 
briefs filed in support of and in opposition to such appeal. 

The complaint charges that respondents have engaged in the dis- 
semination of false advertisements by various means in commerce for 
the purpose of inducing, and which have been likely to induce, the pur- 
chase of a therapeutic device designated as “Sportsman Athletic 
Truss” offered by respondents to those afflicted with hernia. In pro- 
posing to dismiss the complaint without prejudice, the hearing exam- 
iner concluded that certain of the advertising statements used by 
respondents should not be construed to contain or embrace the repre- 
sentations attributed thereto under the charges of the complaint and 
that such advertisements accordingly would not appear to have the 
capacity to mislead and deceive as therein alleged, and he additionally 
concluded that other challenged advertising representations were not 
shown by the greater weight of the evidence to be false or to have the 
capacity to deceive, all of which conclusions are challenged by counsel 
supporting the complaint in his appeal. 

One of the allegations of the complaint is that respondents have 
represented in their advertising that their truss will retain all reduc- 
ible hernias, it being further charged in such connection that some 
reducible hernias will not be retained by respondents’ device. The 
hearing examiner concluded that the over-all import of respondents’ 
advertising statements have constituted representations only that 
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retention will be afforded for reducible hernias of the inguinal variety 
and that the likelihood of purchase of respondents’ product by a mem- 
ber of the public under the impression that it would be effective for all 
types. of hernia is remote. Counsel supporting the complaint, in 
excepting to this conclusion, points out that at least two of the adver- 
tisements received into the record do not mention inguinal hernia but 
offer the device for reducible hernias, and it is further contended by 
counsel that other advertising matter furnished by respondents for 
stores’ display in which the device is offered to those who are “rup- 
tured” also implies that the truss will retain all hernias. 

Only one of the advertisements typical of those disseminated by 
respondents in soliciting mail order for their truss fails to mention 
inguinal hernia or otherwise to restrict claims for product value to 
reducible inguinal hernia but, in addition to its written text, this 
advertisement contains added pictorial matter indicating that the 
area to be supported is the inguinal region or area of the groin. In 
addition to the display for stores’ use previously referred to, one other 
advertisement designed for promoting over the counter sales in retail 
stores likewise fails to mention inguinal hernia, but it also contains 
pictorial matter somewhat similar to the advertisement used in pro- 
moting sales by mail. Noted in passing with respect to these advertise- 
ments is an additional circumstance referred to by the hearing 
examiner, namely, that clear-cut instructions for use have accompanied 
the truss, and other language appears in large type on the device’s 
container or package indicative that it is for use in retaining reducible 
inguinal hernias. 

The matters cited by counsel supporting the complaint in connection 
with this first exception have been carefully considered by the Com- 
mission and the Commission is of the view that the greater weight of 
the evidence received into the record does not establish that respond- 
ents’ advertising has been likely to induce the purchase of their device 
by others than those believing their impairments to be reducible 
inguinal hernia. This exception accordingly is deemed to be without 
merit. 

Under his second exception, counsel supporting the complaint states 
that he objects to the hearing examiner’s finding that all reducible 
hernias will be retained by respondents’ truss, under his third excep- 
tion he asserts that he is interposing objection to the hearing examiner’s 
finding that the device will not slip, and his fourth exception interposes 
objection to the conclusions reached by the hearing examiner as to 
the extent to which hernias will be retained under abnormal conditions 
of strain. With respect to the first of these, the hearing examiner 
concluded instead, however, that the greater weight of the evidence 
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did not establish that a representation that respondents’ truss will 
retain all reducible inguinal hernias is substantially untrue and he 
additionally observed, in such connection, that the situations or con- 
ditions cited by certain expert medical witnesses under which they 
believed the device might not successfully retain the defect were not of 
such nature as to require revision of respondents’ advertising state- 
ments in the public interest. In this connection, counsel supporting 
the complaint contends that the evidence shows that there are approxi- 
mately a dozen situations in which reducible inguinal hernias will 
not be retained under conditions of normal stress, including, among 
others, those where the rubber pad may be smaller than the body 
opening which is the situs of the protrusion and those where the wearer 
has a leg deformity, malignant tissue or thinned-out tissue in the 
_ vicinity where worn, or where increased pressure through coughing 
incident. to a respiratory disease is presented. It seems clear from 
the record that respondents’ device is basically effective in retaining 
reducible hernias in the average person under normal conditions of 
stress and it would not appear, therefore, that any lessening of product 
effectiveness which may occur by reason of some physical impairment 
other than hernia should be controlling in a determination as to 
whether respondents’ advertisements have been false advertisements. 
Moreover, the greater weight of the evidence does not establish that 
the pads furnished with respondents’ truss are not sufficiently large to 
fully cover the inguinal canal and there accordingly appears to be 
insufficient support in the record for a conclusion here that respondents’ 
truss will be ineffective where the opening into that canal is a very 
large one. The Commission is of the view that certain of the conclu- 
sions reached by the hearing examiner in evaluating the weight of 
the evidence introduced in support of and in opposition to the charge 
of the complaint here pertinent are substantially correct conclusions 
and the Commission accordingly has concluded that such charges are 
not supported by the greater weight of the evidence. 

Reverting to counsel’s third and fourth exceptions, the hearing 
examiner found that counsel supporting the complaint had failed to ° 
establish by substantial evidence that respondents have engaged in 
misrepresentation through statements in their advertising to the effect 
that their truss will not slip and will hold hernias under conditions 
of unusual stress and strain, including those associated with sports. 
The hearing examiner manifestly has accorded weight to the fact that 
one of the medical witnesses testifying in support of the complaint, 
at one point in his testimony, appeared merely to express doubt as to 
the ability of respondents’ truss to hold a hernia under conditions of 
abnormal strain and stress instead of stating with certainty that 
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failures of retention would result and the hearing examiner has noted 
still another statement by one of the witnesses called by counsel 
supporting the complaint, made after a visual demonstration of the 
truss in use, which is to the effect that it would be difficult for the 
truss to slip when worn in the manner adopted in the demonstration. 
The evidentiary matters to which counsel supporting the complaint 
directs attention in connection with these exceptions have been con- 
sidered, but, in the light of the evidence including that introduced 
by apa nsents and the fact that evidence in rebuttal thereof was not 
offered, the Commission is of the view that these charges of the com- 
plaint are not supported by the greater weight of the evidence received 
into the record. Counsel’s second, third and fourth exceptions, accord- 
ingly, are denied. 

In support of his fifth and sixth exceptions, counsel objects to find- 
ings asserted by him to appear in the initial decision to the effect that 
respondents’ truss is comfortable at all times and that such device 
is self-fitting, and cannot be worn incorrectly. The hearing exam- 
iner, however, concluded that the evidence introduced in support of 
the complaint’s allegation that the device, in many cases, may not be 
comfortable was not substantial evidence, and he additionally stated, 
in effect, that the evidence offered in support of the charges that re- 
spondents have falsely represented that their device is self-fitting and 
cannot be worn incorrectly was inconclusive. In reference to the first 
of these matters, evidence was introduced by counsel supporting the 
complaint tending to show that some perspiration and redness of the 
skin may be induced by the pressure of the truss, but it appears also 
from the record, however, that these reductions in comfort are akin 
to and perhaps no more consequential than those ordinarily caused 
by such friction as attends the wearing of a wristwatch, ring or eye- 
glasses. The evidence additionally referred to by counsel in support 
of these exceptions has been considered but the Commission has con- 
cluded that the matters cited are not controlling here and are other- 
wise lacking in merit. Exceptions 5 and 6 are denied, accordingly. 

Counsel, under his seventh exception, interposes objection to the 
conclusion expressed in the initial decision that the evidence does not 
adequately support the charge of the complaint that respondents have 
falsely represented that their truss will be effective where all other 
trusses fail. The statement which has appeared in respondents’ ad- 
vertising to which this charge relates is that their product will be 
effective under conditions where most trusses fail, and the greater 
weight of the evidence does not support a conclusion that respond- 
ents’ truss composed primarily of webbed elastic may not be effective 
under some conditions where another widely used type of truss may 
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be ineffective. The Commission has determined that the allegations 
of the complaint here pertinent are not sustained by the greater 
weight of the evidence and counsel’s exception is not being granted. 

Equally without merit are the contentions advanced in support of 
counsel’s eighth exception inasmuch as it appears from the record 
that the advertising statements representing that respondents’ truss 
will be beneficial following treatment of hernias by the injection 
method and by surgery were disseminated only to physicians and that 
the record accordingly does not support a conclusion here that the 
public interest requires that respondents be directed to limit represen- 
tations of product value in these respects to instances in which their 
device is used upon the advice of and under the supervision of a 
physician. Similar considerations to others noted hereinbefore apply 
in an appraisal of counsel’s ninth and tenth exceptions interposing 
general objections to the hearing examiner’s action in concluding that 
the complaint herein should be dismissed, and these exceptions like- 
wise are denied. 

The Commission being of the opinion that the appeal of counsel 
supporting the complaint is without merit and that this proceeding 
should be dismissed without prejudice as provided in the initial de- 
cision of the hearing examiner : 

It is ordered, therefore, That the appeal of counsel supporting the 
complaint from the initial decision of the hearing examiner be, and 
it hereby is, denied. 

It ts further ordered, That the initial decision of the hearing ex- 
aminer, a copy of which is attached, shall, on the 24th day of Sep- 
tember, 1953, become the decision of the Commission. 


Orver Dismisstnc CompLtAInt Wiruout PREJUDICE 
INITIAL DECISION BY JOHN LEWIS, HEARING EXAMINER 


This proceeding came on to be considered by the above-named hear- 
ing examiner, heretofore duly designated by the Commission, upon 
the complaint of the Commission, the answer of respondents thereto, 
and testimony and other evidence introduced in support of and in 
opposition to the allegations of the complaint at hearings held herein. 
The complaint charges the respondents with having disseminated cer- 
tain false advertisements concerning the effectiveness and qualities of 
their product, a device known as “Sportsman Athletic Truss” or 
“Sportsman Athletic Lift.” The undersigned, being of the opinion 
that the record is lacking in substantial evidence to sustain the alle- 
gations of the complaint and that under all the circumstances the 
public interest does not require any corrective action in this case, will 
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order that the complaint issued herein be dismissed. The reasons 
and basis for such dismissal are hereafter discussed in connection with 
the various allegations of the complaint, which are summarized below 
under separate headings for convenience of discussion. 


1. The Retention of All Reducible Hernias 


For a better understanding of the issues involved, brief reference 
should be made to the nature of a hernia. A hernia, according to 
the record, is any protrusion of the body contents through an open- 
ing in the body wall, congenital or acquired. The most common type 
of hernia is the inguinal hernia, in which there is a protrusion of 
some of the body contents through an opening in the abdominal wall 
in the region of the groin. Such hernias may be reducible or irre- 
ducible. They are said to be reducible when the protruding mass 
can be pushed back into the cavity from whence it came, either by 
manipulation or spontaneously. 

The complaint alleges that respondents have falsely represented 
that their truss will retain “all reducible hernias.” Respondents deny 
that they have represented their product as retaining all reducible 
hernias, contending that their claim is limited te reducible hernias of 
the inguinal variety. It is therefore necessary, before considering 
whether the representation made with respect to the truss is false, to 
determine the extent of the representation. 

The record discloses that in advertising their product in a number 
of newspapers respondents have used the phrases: “For All Re- 
ducible Hernias.” However, in all but one instance there appears in 
the body of the same advertisement the language: “Provides maxi- 
mum retention for all reducible znguinal hernias.” Moreover, in each 
advertisement there appear several drawings of a male in a state of 
undress, wearing a truss in the inguinal region, and there is attached 
a form for ordering the truss which requires the prospective pur- 
chaser to check the appropriate box to indicate whether his hernia 
is on the “Right side,” “Left side,” or “Both sides,” and to give his 
“waist” measurement. The record also contains other advertising 
matter distributed by respondents to druggists for use in advertising 
the truss, which refers to the product as providing protection “For 
All Reducible Inguinal Hernias.” The box in which respondents’ 
product is sold contains on the outer cover thereof, in letters of clearly 
legible size, the words: “For All Reducible Inguinal Hernias.” The 
booklet of instructions which is enclosed in the box with each truss 
sold likewise contains on the outer cover thereof the words: “For 
All Reducible Inguinal Hernias,” as well as a picture of a man wearing 
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a truss in the inguinal region. The inner portion of the booklet con- 
tains detailed instructions and diagrams regarding the fitting of the 
truss, which leave no doubt that it is intended to give relief for in- 
guinal hernias only. at aa 

Considering respondents’ advertising as a whole, it 1s the opinion 
of the undersigned that respondents’ claim of effectiveness for their 
product is limited, substantially, to hernias of the inguinal variety. 
While the expression “For All Reducible Hernias” used in some of the 
advertising matter might, if considered by itself, appear to suggest 
the respondents are making a broader claim, this is put in proper 
perspective by the balance of the information contained in these same 
advertisements. 

In the light of the testimony in the record that the word “hernia” 
is generally associated in the public mind with the region of the 
groin, and the absence of any testimony to show that members of the 
public have ever construed respondents’ advertising matter as claim- 
ing that the truss is intended for all types of hernias, it is the opinion 
of the undersigned that the likelihood of deception is very remote. 
Moreover, the clear-cut instructions accompanying the truss render 
unlikely the possibility that anyone would attempt to use the truss 
for another type of hernia, in the remote circumstance that he might 
have misconstrued respondents’ newspaper advertising. Under all 
the circumstances, and considering the effectiveness of the device for 
the purpose for which it is intended, as will hereafter more fully ap- 
pear, the undersigned does not regard the possibility of deception 
to be such as to require any corrective action in the public interest. 
Moreover, the undersigned is confident, in the light of the attitude 
displayed by the respondents throughout this proceeding, that there 
was no intention on their part to permit even the remote possibility 
of deception, and that any ambiguity appearing in their advertising 
material will be clarified. 

Construing respondents’ claims as being limited to inguinal hernias, 
the next question is whether their truss will, in fact, retain all reducible 
inguinal hernias. By way of definition of terms, it should be noted 
that a truss is said to “retain” a hernia when it is able, by the appli- 
cation of pressure to the opening in the abdominal wall, to keep the 
contents from protruding through the wall after the mass has been 
pushed back by manual or other means. There is no claim by re- 
spondents that this will accomplish a permanent cure or that the 
truss will be effective other than during the time it is being worn. 
In this connection it may be noted that the position of the doctors 
who testified in support of the complaint was that, in general, the 
only permanently effective method of treating a hernia is by way 
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of surgery. They regarded a truss as a palliative to be used only by 
persons whose state of health was such that they could not withstand 
surgery. However, the merits of the surgical versus the support 
method in the treatment of hernias is not one which concerns this 
examiner. The question for disposition here is whether respondents’ 
truss will retain a hernia during the period of its use, not whether 
other methods are medically more effective or desirable. It is the God- 
given right of every individual to put up with what may be regarded 
by some as a lifetime of inconvenience in wearing a support which will 
give relief only during the period of its use, rather than submit his 
body to the surgeon’s knife in the hope of obtaining a quick, per- 
manently effective cure of his hernia. 

Despite differences of opinion between the experts called in support 
of the complaint and those testifying for respondents, as to the extent 
that rspondents’ device would be effective in retaining hernias, there 
was substantial agreement on the fact that respondents’ device would 
be at least effective in retaining reducible inguinal hernias in the 
average, normal individual under ordinary conditions of stress. The 
main instances cited where there was any doubt as to the ability of 
the device to hold a reducible inguinal hernia under normal conditions 
of stress were (1) where the opening in the inguinal canal through 
which the hernia might protrude was larger than the rubber pad which 
is attached to the truss and which is intended to cover the canal, and 
(2) where a person was so excessively obese that the truss might not 
give him a snug fit, or had suffered some radical change in weight or 
body contour so that the truss which might once have fitted would no 
longer do so. With respect to the first situation, the experts who 
testified in support of the complaint conceded that the instances where 
the opening in the abdominal wall would be larger than the supporting 
rubber pad in the truss would be “a very small percentage, possibly not 
more than 1 or 2 percent.” ‘They agreed that the cases where the pad 
would not adequately cover the opening in the wall would be “unusual” 
situations and that in “at least” 98 percent of the cases the pad would 
be sufficient to cover the inguinal canal. With respect to those situa- 
tions involving excessively stout persons or marked changes of weight 
or body contour, it does not appear from the record that this is a sig- 
nificant or common occurrence. It may also be noted that respond- 
ents’ device is sold in four standard sizes, up to size 46, and that it is 
also made up specially in larger sizes to accommodate stouter individ- 
uals. Likewise the straps used to hold the device to the body may be 
adjusted to the exact needs of the particular individual. 

Considering the fact that respondents’ device is basically effective in 
retaining reducible inguinal hernias in the average person under nor- 
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mal conditions of stress, and the rare and atypical nature of the 
instances where it was claimed that it would not do so, it is the opmion 
of the undersigned that there has been no showing that the represen- 
tation made by respondents concerning the ability of the truss to hold 
such hernias is substantially untrue. In any event, the instances cited 
where it was claimed that the truss would not be effective are not 
such as to require any corrective action in the public interest. 


2. The Retention of Hernias Under Conditions of Physical Stram 


The preceding discussion has related mainly to the question of 
whether the truss will retain reducible inguinal hernias under ordinary 
conditions of stress. To the extent that the claims made for it in re- 
taining reducible hernias may be regarded as extending to conditions 
of abnormal stress, they are discussed herein in connection with another 
allegation of the complaint, which charges that respondents have 
falsely represented that their device will not slip and that it will retain 
hernias under conditions of physical strain such as might arise when 
the wearer is engaged in strenuous activity, including sports. 

The doctors called by the attorney in support of the complaint, 
while substantially conceding the effectiveness of the truss in holding 
reducible inguinal hernias in the average individual under normal 
conditions, expressed doubt as to the device’s ability to hold a hernia 
under conditions of physical stress and strain. Their attitude is best 
summarized in the following testimony of Dr. D. C. Richtmeyer: 

“I would say under those circumstances [i. e., with the truss properly 
adjusted on an average individual] it probably would hold a hernia 
under most circumstances. I would not be sure it would hold it under 
conditions of abnormal straining or stress. I would be a little doubt- 
ful about that.” 

As an example of a condition where he did not “think” the truss 
would hold, the doctor referred to “a patient [who] had pneumonia 
with severe cough and was coughing all the time.” The witness also 
expressed the opinion that in activities such as would be involved in 
some parts of the game of tennis or in football the truss “might pos- 
sibly slip.” While the doctor several times expressed doubt that the 
truss would retain a hernia under conditions of stress, he appeared 
reluctant to express a positive opinion that it would not. This is not 
intended as a reflection on the doctor’s forthrightness, but is rather 
indicative of his scrupulous fairness and objectivity. 

In evaluating the doctor’s testimony it should be noted that, accord- 
ing to his own admission, it was based in large measure on his own 
brief test of the device which was submitted to him for inspection by 
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a representative of the Commission prior to the hearing. Although 
admittedly not having a hernia, the doctor testified that he wore the 
truss on his own body for a period of four hours, and, while conceding 
that the truss fitted him “very well in the inguinal region,” he claimed 
that when sitting back on a chair in a slouched position, the rubber 
pad in the truss did not touch his skin in the inguinal region, and that 
“under those circumstances if I had coughed at that time, if I had a 

_ hernia, it would have protruded, I feel.” However, on cross-examina- 
tion, when the doctor was asked to observe the truss on the body of 
respondent Charles F, Harad, who admittedly had a “very good-sized” 
inguinal hernia and was wearing one of his own trusses, the doctor 
conceded that as the truss was seated on Harad’s body, it appeared to 
him that “it would hold an inguinal hernia in.” The doctor agreed 
that this was true even when Harad was sitting in a relaxed position 
similar to that which the doctor had previously testified he himself 
had occupied when the truss had slipped. He also conceded that there 
appeared to be no additional tension on the straps holding the truss 
when Harad engaged in various squatting and bending exercises and 
that the truss was holding the hernia “very well.” The doctor’s own 
difficulty with the truss in the reclining position appears to have been 
that he had not tightened the straps sufficiently in accordance with the 
directions enclosed in the box, which provide: 

“Straps should be tight to thoroughly anchor inner pads in position. 
BE SURE STRAPS ARE SUFFICIENTLY TIGHT TO HOLD 
HERNIA SECURELY. Truss must be worn snugly to assure proper 
results.” 

The other doctor called by the attorney in support of the complaint 
also claimed that the truss could slip during strenuous activity. This 
doctor had had no particular experience with respondents’ truss, but 
based his testimony on his claim that all trusses operated on the same 
general principle. After being given an opportunity to observe the 
truss on Harad’s body during cross-examination, and watching Harad 
engage in stretching and stooping exercises with the truss on his body, 
the doctor conceded that he had a somewhat different impression of 
the truss, and that as it was applied to Harad’s body “it would be 
difficult [for it] to slip” (although the doctor claimed that this was 
because the truss was relatively new, despite Harad’s assertion that 
he had been wearing it for about a year). 

Even on the basis of the testimony of his witnesses, considering the 
marked change in their attitude after actually observing the truss on 
Harad’s body, the evidently favorable impression which it made on 
them, and the modifications made in their direct testimony, it is 
doubtful whether it can be said that the attorney in support of the 
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complaint has adduced substantial evidence to establish his contention 
on this issue. In any event, such doubt as may exist is, in the opinion 
of the undersigned, clearly overbalanced by the affirmative testimony 
offered on behalf of respondents. One witness, who had been wear- 
ing respondents’ trusses for about four years, testified that he had 
worn the truss while lifting heavy bundles in his business and while 
engaged in golf and other outdoor activities without it having slipped. 
The witness, while over seventy years of age, impressed the under- 
signed as very spry and agile. Another witness, a physician who has 
practiced surgery at one time but for the past ten years had been 
engaged in general medicine and biochemistry, testified that he had 
recommended respondents’ truss to about fifty patients since 1947, 
and that it had held their hernias under active conditions of work and 
play. While admittedly this doctor is not an expert herniologist, the 
undersigned sees no reason to question his integrity as a witness or to 
question the correctness of his conclusions based on the simple observa- 
tion of patients. In addition to these witnesses, there is the testimony 
of respondent Charles F. Harad, who testified that the truss had held 
his own hernia while lifting bundles and while active in golf and 
swimming. According to Harad, when he had previously worn a so- 
called “spring-type” truss, he had been unable to engage in these activ- 
ities without the truss slipping. While Harad was undoubtedly an 
interested witness, he impressed the undersigned as basically forth- 
right and sincere, and his claims regarding the effectiveness of his 
truss received a large measure of support from the Commission’s own 
w'‘nesses. 

Contrasted with the testimony of actual users of the truss and of 
a doctor who had prescribed it for patients and seen it in use on their 
bodies, it should be noted that not a single purchaser of the truss was 
produced by the attorney in support of the complaint to testify that 
the truss had slipped or had not held his hernia. In this connection 
it may be noted that since they started operations in 1947, respond- 
ents have manufactured 100,000 trusses, which have been distributed 
through mail-order houses, such as Sears Roebuck & Company; 
through approximately 600 drug stores; through approximately 200 
doctors; and to direct purchasers through the mail. The only witness 
called by the attucney in support of the complaint who had any actual 
experience with the truss was Dr. Richtmeyer, who, as already indi- 
cated, did not actually have a hernia, and apparently had not worn 
the truss sufficiently tight. Even his testimony was modified con- 
siderably after he had had an opportunity to observe the truss in 
actual use on Harad’s body. 
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On the present state of the record it is the opinion of the under- 
signed that the attorney in support of the complaint has failed to 
‘establish by substantial evidence that respondents have made any 
misrepresentations in claiming that the truss will not slip and will 
hold a hernia under conditions of physical strain. In any event, the 
circumstances and conditions when it was suggested that there was 
a possibility that it might not hold are such that, in the opinion of 
the undersigned, no corrective action in the public interest is re- 
quired. 


3. Comfort of Truss and Conformance with Natural Body Structure 


The complaint alleges that respondents have falsely represented 
that their truss “conforms to the natural body structure” and that it 
“will be comfortable at all times.” In support of the allegation that 
the truss does not conform to the natural body structure, the attorney 
in support of the complaint cites the testimony of Dr. Richtmeyer, 
previously alluded to, that the rubber pad did not touch the inguinal 
region of his body when he was in a seated, relaxed position, and 
further testimony to the effect that the truss would not conform to 
the body structure in the case of excessively stout people, or where 
there was marked change in body contour, or where a person had a 
tumor in the region of the groin or had a high thigh amputation. 

It is the opinion of the undersigned that the record fails to sustain 
the charge that respondents’ representation that the truss conforms 
to the natural body structure is false. As has already been indi- 
cated, Dr. Richtmeyer’s claim that the truss did not conform to his 
body while in a seated, relaxed position appears to be attributable 
to the fact that he had not adjusted the straps tightly enough. In 
‘any event, the doctor admitted on cross-examination, after having 
observed the truss on Harad’s body, that it “conforms to the out- 
lines of the body in that particular region.” The fact that it does 
not conform to the body in certain unusual situations, such as where 
the patient has a tumor in the region of the groin or has had a high 
thigh amputation, does not establish the falsity of respondents’ claims. 
These and similar conditions can hardly be said to be typical of the 
“natural body structure,” which the undersigned interprets as mean- 
ing the body in its normal state in a normal individual. 

In any event, to insist that an advertiser qualify his claims be- 
cause of these unusual situations would be to require an unreasonable 
scrupulosity in advertising, and would place the Commission in the 
position of an overzealous censor. 

With respect to the alleged falsity of the companion allegation that 
the truss will be comfortable at all times, the attorney in support of the 
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complaint relies on the testimony of his experts that the continual 
wearing of a truss causes irritation and discomfort. He relies par- 
ticularly on the testimony of Dr. Richtmeyer, who stated that after 
wearing the truss for four hours he observed perspiration developing 
under the pad and noticed that the inguinal region was “slightly red.” 
The doctor also testified that continuous pressure on the skin and fat 
would produce “atrophy” of the tissues. The doctor further testified 
on cross-examination, after observing Harad’s body with the truss re- 
moved, that there was “a little reddened area,” and that there was “a 
little indentation” or “atrophy” where the pad had been placed on the 
body. From the undersigned’s observation of the redness on Harad’s 
body, it may be noted that it was so slight as to be barely visible. 
Despite his claim that the truss left his own body “slightly red,” the 
doctor conceded that “during the time I was wearing it [it] was really 
amazingly comfortable.” With respect to the so-called “atrophy” or 
“indentation,” the doctor conceded on cross-examination that this was 
not “a serious condition” and that it did not “mean very much,” it being 
the sort of thing that would occur from continuous pressure on the 
skin from the wearing of a ring or a wristwatch or eyeglasses. In 
view of the insubstantial nature of the evidence offered in support of 
this allegation of the complaint, the undersigned regards it as un- 
necessary to discuss the countervailing evidence offered by respondents, 
particularly the testimony of the witness Foster to the effect that he 
had worn the truss day and night for as much as ten days, even sleep- 
ing in it when he was on a hunting or fishing trip, and that he had ex- 
perienced no discomfort from the truss. 


4, Self-fitting and Correct Wearability 


The complaint alleges that respondents have falsely represented that 
their device is “self-fitting,” that it will “always fit the body,” and that 
it “cannot be worn incorrectly.” Respondents admit having made the 
first and last mentioned representations, which they claim to be truth- 
ful, but deny ever representing that the truss “will always fit the body.” 
A review of their advertising literature does not disclosé that such a 
representation was ever actually made, except insofar as it may pos- 
sibly be inferred from the claims made regarding the “self-fitting” 
character of the device. Even with respect to the alleged repfesenta- 
tion that the truss “cannot be worn incorrectly,” it may be noted that, 
while respondents apparently concede having made it, it is doubtful 
whether such a broad claim can be inferred from their advertising 
literature. It is true that their directional leaflet states that the truss 
is “Automatically Self-fitting” because of the fact that it has been de- 
signed in accordance with correct anatomical measurements. How- 
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ever, this reference is immediately followed by the cautionary. state- 
ment : 

“If worn correctly and adjusted according to directions perfect 
fitting is assured.” 

A review of respondents’ advertising literature indicates that the 
gravamen of their claim in this respect is that the truss is “Self-Fitting 
At Home,” that it requires “No Personal Fitting” and that it may 
safely be bought “Over The Counter.” In short, what respondents 
are claiming is that, unlike some devices which are made to order and 
fitting by an expert, their device can be purchased over-the-counter and 
fitted at home by the purchaser, who can thereby reasonably be assured 
of a correct fit because of the fact that the truss is designed to the nat- 
ural body structure. The undersigned does not construe this as a rep- 
resentation that customers who ignore instructions are nevertheless 
assured of a correct fit. 

The two doctors who testified in support of the complaint, while 
indicating the desirability of having the truss checked by an expert, 
did not state that it could not be fitted by the wearer. Dr. Richtmeyer 
testified that the truss was not self-fitting because he himself had at 
first put it on too low, and that it could also be put on too high, and it 
was “possible” for a lay person to put it on too far to the side. The 
doctor, who admittedly did not have a hernia, conceded that patients 
with hernias get so they can, by lying down and pressing on the exter- 
nal part of the hernia, learn to reduce it themselves. The patient 
would then be able to apply the truss himself except that, according 
to Dr. Richtmeyer, it would be better “somewhere along the line” to 
have it checked by a physician.. The other doctor, while also stating 
that it was “possible,” for the man in the street, not to know whether 
his truss had been properly applied, likewise conceded most people 
know when their hernias have been reduced, since “they feel a lot bet- 
ter, and they know it is in the right place from repetition.” The doc- 
tor suggested, however, that it would be “a lot safer” to have the truss 
applied by an expert. 

In evaluating the truthfulness of respondents’ claims, it should be 
noted that their instruction booklet contains detailed, illustrated in- 
stcuctions on how to apply the truss, and recommends that it be fitted 
in a reclining position, similar to that referred to by the doctors who 
testified in support of the complaint. Likewise, it suggests that the 
wearer let his physician see the truss after it has been properly adjusted 
to check its application. 

The undersigned is not convinced, on the present state of the record, 
that it has been established that respondents’ truss is not self-fitting 
or that the wearer cannot reasonably be assured of a correct fit if he 
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follows the simple instructions given. While it is possible that per- 
sons who do not properly follow instructions may not adjust the truss 
sufficiently tight or place it on the correct spot, the resulting discom- 
fort will soon make them aware that the proper adjustment has not 
been made. The gravamen of the testimony in support of the com- 
plaint was not so much that the wearer would not generally be able to 
fit himself, but that because, in some instances, it was “possible” he 
might not make the proper adjustment, it was advisable at some point 
to have the fit checked by a physician. However, respondents them- 
selves make this same recommendation in their instruction booklet. 
With respect to the ability of the man in the street to fit himself with 
one of respondents’ trusses, it may be noted that the witness Foster, 
called by respondents, testified that he had had no difficulty in fitting 
himself after purchasing the truss at Sears Roebuck, and that when he 
later had it checked by his physician, the latter advised him it was 
properly fitted. Likewise, one of the doctors testifying for respond- 
ents stated, with apparent truthfulness, that approximately 50 patients 
to whom he had recommended the device had fitted themselves, and 
that when he later examined them he found the trusses to be properly 
fitted» Under all the circumstances, it is the opinion of the under- 
signed that the attorney in support of the complaint has failed to estab- 
lish by substantial evidence that respondents’ claims regarding the 
self-fitting nature of their device are false or unduly exaggerated. 


5. Effectiveness Where Other Trusses Fail 


The complaint alleges that respondents have falsely represented 
that their device will be effective where “all other trusses fail,” it being 
alleged in the complaint that the device “is not so different in construc- 
tion and operation than other trusses that it can be expected to be 
effective in conditions where other trusses fail.” Respondents deny 
having made any claim that their truss will function where al/ other 
trusses have failed, but assert that their claim of effectiveness is that 
their truss will function where mos¢ trusses have failed. 

A review of respondents’ advertising discloses that they have used 
the word “most,” not “all,” in comparing the effectiveness of their 
device to other trusses. Insofar as the truthfulness of their represen- 
tations is concerned, the record discloses that the most common type of 
truss is the so-called “spring-type” truss consisting of a steel frame 
with a leather pad or ball on the end, which is applied to the inguinal 
region. In view of the concessions made by the experts testifying in 
support of the complaint as to the effectiveness of respondents’ device 
in holding a hernia, after observing it on Harad’s body and after hay- 
ing previously testified to the limitations of most other types of trusses 
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which they had seen in their practice, it is the opinion of the under- 
signed that the attorney in support of the complaint has failed to 
sustain the burden of proof on this issue. It is therefore unnecessary 
to discuss the testimony of respondents’ two expert witnesses regard- 
ing the effectiveness of respondents’ truss as contrasted to the con- 
ventional spring-type truss or to consider their qualifications as 
experts in the field of herniology as compared to the qualifications of 
the Commission’s experts. 


6. Use Following Surgery or Treatment by Injection 


The complaint states that respondents have falsely represented that 
their device will be beneficial following surgery or after treatment by 
the injection method, it being alleged that, on the contrary, the use of 
the device is not indicated under these conditions except upon advice 
and under supervision of a physician. Respondents admit having 
recommended the use of their device “post-operative” and “post-injec- 
tion,” but claim that this reference was made in an advertisement 
inserted in a journal circulated among medical men only. 

With respect to its use following the injection method of treating 
hernias, there was a difference of opinion among the experts called in 
support of the complaint. While one doctor thought its use follow- 
ing the injection method of treatment was contra-indicated, the other 
testified it would be advantageous to wear a truss or appliance to hold 
the hernia during the injection treatment. With respect to the 
device’s use following an operation for hernia, the doctors seemed to 
agree that a truss, as such, was not indicated but that a form of webbed 
support might be prescribed by the physician. There was some dif- 
ference in opinion between the doctors who testified in support of the 
complaint and those called by respondents with respect to whether 
respondents’ device, with the rubber pads detached, could furnish the 
necessary support. 

The undersigned finds it unnecessary to resolve this difference of 
opinion. It seems clear that when a patient is undergoing treatment 
by the injection method or has had an operation performed, the form 
of support to be used, if any, is generally prescribed by his physician. 
It does not appear, therefore, that any statement made by respondents 
in this regard can have any significant influence on these patients. 
In any event, since the representation made with respect to the post- 
operative or post-injection use of the device was concededly made in 
a publication intended for circulation among physicians only, who, 
it can be assumed, will not be misled by anything respondents might 
say regarding their product, and since there is no substantial evidence 
that the general consuming public would be misled thereby, it is the 
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opinion. of the undersigned that. the public interest, does: not. require 
the taking of any corrective action based on the alleged. falsity of 
any representation that respondents’ device may be used post-oper- 
ation or post-injection (ef. Irwin, et al. vs. F.. 7. C..1438 F.2d 316) 

The undersigned being of the opinion that, for the reasons above 
given, the evidence of record does not. sustain the allegations of the 
complaint, and being of the further opmion that under the circum- 
stances here present the public interest does not require any corrective 
action in this matter, 

It is ordered, That the complaint in this proceeding be, and the 
same hereby is, dismissed, without prejudice to the right of the Com- 
mission to take such further action against the respondents herein, in 
the future, as may be warranted by the then existing circumstances. 
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Before Mr. J. Harl Cox, hearing examiner. 
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Nixon, Hargrave, Devans & Dey, of Rochester, N. Y., and Done- 
van, Leisure, Newton & Irvine, of New York City, for respondent. 


OrvEr Disposing or Morion to SrrikrE AND RrspoNpENt’s Morion 
to Dismiss 


This matter came before the Federal Trade Commission upon re- 
spondent’s motion to dismiss the complaint herein and upon the 
motion of counsel supporting the complaint to strike respondent’s 
motion to dismiss. Briefs in support of and in opposition to said 
motions have been filed and oral argument of counsel has been heard 
by the Commission. 

Promptly after the issuance-of the complaint herein respondent filed 
with the hearing examiner a motion to dismiss the complaint. This 
motion was denied by the hearing examiner on the ground that he 
did not have jurisdiction to.hear the motion. Respondent then filed 
with the Commission a motion to dismiss the complamt. Counsel 
supporting ‘the complaint thereupon filed a motion to ‘strike «said 
motion to dismiss as being improperly filed with the Commission. 

Under the Commission’s Rules of Practice, respondent properly 
filed its original motion to dismiss with the hearing examiner, ‘who 
did have jurisdiction over the motion and who should :have con- 
sidered it. Respondent’s remedy from the hearing examiner’s ruling 
that he lacked jurisdiction over the motion was to seek an appeal 
therefrom under Rule XX of the Commission’s Rules of Practice. 
Respondent’s procedure of filing a new motion to dismiss directly 
with the Commission was improper and the motion :of counsel sup- 
porting the complaint to strike this motion was \procedurally correct. 

However, the Commission is of the opinion ‘that, inasmuch as re- 
spondent’s motion to dismiss has been briefed and argued before it 
on the merits, it would be in furtherance of a prompt decision in this 
matter for the Commission to rule on ‘the issues presented ‘therein. 
The Commission, therefore, has considered the motion on its merits 
as if the motion were properly before it rather than remanding the 
matter to the hearing examiner for consideration of the motion. 
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Under these circumstances the motion to strike respondent’s motion 
to dismiss is denied. 

Respondent’s motion to dismiss is based on two separate and dis- 
tinct grounds, namely: oe ; 

It is ordered, That respondent’s motion to dismiss the complaint be, 
and it hereby is, denied. 

It is further ordered, That this proceeding be, and it hereby is, re- 
manded to the hearing examiner herein for proceedings in regular 
course. 

Commissioner Howrey dissenting insofar as this order holds that 
the complaint herein states a cause of action; Commissioner Mead 
not participating due to absence. 


Chairman Howkrey, dissenting: 

I feel compelled to dissent from that part of the order which holds 
that the complaint states a cause of action. 

The complaint alleges that respondent, a manufacturer of photo- 
graphic and optical products sold under the name of Kodak, enters 
into resale price maintenance contracts with independent retail stores 
which are, in some cases, in competition with respondent’s own retail 
outlets, and that this course of conduct is unlawful under Section 5 
of the Federal Trade Commission Act. 

The charging paragraph, Paragraph Nine, reads as follows: 

“The contracts and agreements entered into by respondent with its 
retail store customers, whereby it fixes and maintains the resale prices 
of many of its amateur photographic products, are illegal in that 
some of the said retail store customers are in competition with re- 
spondent’s wholly owned and controlled retail stores in the sale of 
such products to the consuming public.” 

Nowhere in the complaint is it alleged, or even suggested, that 
respondent has entered into resale contracts for the purpose or with 
the effect of establishing an unlawful horizontal price-fixing arrange- 
ment, or, as a retailer, has combined or conspired with independent 
retailers to fix or maintain prices. Nothing is set forth with respect 
to the nature or degree of competition which is alleged to exist be- 
tween respondent and independent retail stores. In brief, no elements 
of the charge are particularized except those stated above. 

The McGuire Act (66 Stat. 631, 15 U. S. C. 45) established no new 
antitrust prohibitions. It served only to validate interstate sales of 
articles under vertical resale price contracts where such contracts 
are authorized by State law. Like the Miller-Tydings Amendment, 
which is similar for purposes of this case, the McGuire Act was 
merely an enabling measure. See 97 Cong. Rec. 18405. Congressman 
McGuire, the sponsor of the legislation which ultimately was passed 
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as the Federal Fair Trade Act, stated on the floor in support of H. R. 
5767 that : “The McGuire bill adds no new powers to the Federal Trade 
Commission Act. It merely exempts from the Federal Trade Com- 
mission Act and the Antitrust Acts, so far as interstate commerce is 
concerned, that type of resale price maintenance contract which is 
permitted by the fair trade acts of 45 States.” 1 

Section 5 (a) (5) provides that horizontal arrangements are ex- 
empted from the immunizing effects of the Act. Such arrangements 
were and are prohibited by existing law and the processes of the Com- 
mission should be directed against them with vigor. But facts sufli- 
cient to show a violation of existing law are not alleged in the com- 
plaint before us. Compare U.S. v. Frankfort Distillers, Inc., supra; 
U.S.v. Unwis Lens Co., Inc., et al., 316 U.S. 241, 252. 

The fact that respondent functions in a dual capacity—as a man- 
ufacturer and as a retailer—has not in the past been considered a 
violation of law.?. The practice of manufacturers to market their 
products through their own outlets, while at the same time selling 
to independent retail stores, is a widespread marketing practice.* 
Mere competition between some of these outlets and independent retail 
stores having resale price contracts with the manufacturer is certainly 
not determinative of illegality. If the contracts are truly vertical, no 
violation of the Federal Trade Commission Act is present. Neither 
the Miller-Tydings Amendment nor the McGuire Act were intended 
by the Congress to discriminate between integrated and nonintegrated 
manufacturing concerns in securing the benefits of resale price main- 
tenance for themselves or their customers.* 

“There is no indication in the Miller-Tydings Act itself [or the 
McGuire Act] or in its legislative history that Congress intended to 


198 Cong. Rec. 4900-4901. To this same effect, see U. 8S. v. Frankfort Distillers, Inc., 
324 U. S. 293, 296. 

2 See my, opinion on Count III in Docket No. 5897, In the Matter of Doubleday and Co., 
Inc., decided September 25, 1953. 

3 See Phillips, Marketing by Manufacturers (1946), p. 144 et seq. 

4Senator Humphrey, a leading proponent of the McGuire Act, explained on the floor 
of the Senate that the test of : 

‘whether a resale price maintenance contract is vertical is if the contract is 
between a seller and buyers who resell the original seller’s product; whereas, the 
test of whether a resale price maintenance contract is horizontal is if it is between 
competing sellers between whom the relation of buyer and seller or reseller does 
not exist as to the product involved. 

“Tt is important to keep this distinction in mind, because many producers of 
trade-marked items sell them to customers, retailers, and wholesalers alike. 

“Under the bill, such firms may make resale price-maintenance contracts with 
both wholesalers and retailers because such contracts are vertical, that is, between 
sellers and buyers. While in one sense firms in this position function not only as 
producers but also as wholesalers and retailers, they may still lawfully make con- 
tracts with other wholesalers and retailers, when in making such contracts they 
act as producers of a trademarked or branded commodity, rather than as whole- 


320 FEDERAL TRADE COMMISSION DECISIONS 
Interlocutory Order 50 F. T.C. 


* * * alter established systems of distribution in order [for a manu- 
facturer] to avail himself of the benefits of the act.” ° 

The complaint in this case does violence to the fundamental prin- 
ciple that legislation should be construed in the light of its basic pur- 
pose. The Congress has validated vertical resale price contracts and 
it is not the Commission’s function to invalidate the use of such con- 
tracts by a large segment of the economy. 

If it were alleged, for example, with sufficient particularity, that 
a bona fide relationship of buyer and seller did not exist between re- 
spondent and its retail store customers, or that the transactions be- 
tween them involved something more than customary marketing trans- 
actions affecting successive stages of the marketing process, or that 
the contracts were not between parties at different levels of the dis- 
tribution system, or that there was a purpose to suppress and restrain 
competition through an unlawful horizontal arrangement, then a 
cause of action might be stated. 

As it stands, however, the complaint represents another one of those 
peripheral “test” cases of strained statutory interpretation, doubtful 
validity and unfortunate economic consequence. 


salers and retailers entering into forbidden horizontal resale price-maintenance 
contracts with other wholesalers or other retailers.” 98 Cong. Rec. 8870. 

See colloquy between Congressman Patman and Hale, Hearings on Minimum Resale 
Prices before a Subcommittee on the House Committee on Interstate Commerce, 82d Cong., 
2d Sess., p. 138. A commentator has said: “All of the legislation is expressly made in- 
applicable to horizontal price-fixing contracts, but this provision has not been deemed to 
prohibit contracts between a retailer and a manufacturer with a retail outlet, or between 
a manufacturer and a manufacturing retailer.” Williams, Resale Price Maintenance and 
Minimum Price Legislation (1950), Institute on Antitrust Laws and Price Regulations, 
p. 141. See also Callman, Unfair Competition and Trademarks, Vol. 1, p. 377. Cf. 
Statement of Thurmond Arnold in Final Report and Recommendations of the TNEC 
(1941), p. 238. 

5 Sunbeam Corp. v. Payless Drug Stores, 113 F. Supp. 31 (N. D. Calif. 1953). 
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In THE Matrrer or 
SCIENTIFIC LIVING, INC., ET AL. 


DECISION IN REGARD TO THE ALLEGED VIOLATION OF THX 
FEDERAL TRADE COMMISSION ACT 


Docket 6099.. Complaint, May 21, 1958—Decision, Oct. 1,.1953 


Where a corporation and its three officers, engaged in the interstate sale and 


(a) 


(b) 


distribution of certain food and drug preparations and a stainless steel 
cooking utensil designed for cooking food in steam or vapor below the boil- 
ing point ; in advertising their said food and drug preparations through their 
own magazine and otherwise; directly and by implication— 

Falsely represented that their “Adolphus Imported Peppermint Tea’ sweet- 
ened the entire intestinal tract; that their “El Rancho Adolphus Clover 
Honey” was a cure for coughs and colds, and that their “El Rancho Adolphus 
Pure Apple Juice Concentrate” eliminated mucus and toxins present in the 
body ; 

Falsely and misleadingly represented not only that certain symptoms and 
conditions (such as nervousness, neuritis, fatigue, insomnia, constipation, 
dizziness, and vague aches and pains) for which they offered their ‘“Adol- 
plus B-Complex Tablets” as beneficial, might be due to certain vitamin 
deficiencies, but that there was a reasonable probability that they were due 
thereto and that the preparation would cure or relieve them, through such 
statements as that the tablets could benefit the person if such symptoms 
resulted from a deficiency of one or more of the B-complex vitamins they 
contained, coupled with the statement that such symptoms could occur in 
the event of a prolonged deficiency of Vitamin Bi, Vitamin B2, and Niacin 
in amounts under the minimum daily requirements; and 


Where said corporation’s officers, for the purpose for inducing the‘sale of their 


said “Adolphus Tenderizer” cooking utensil, in statements in lectures on 
health and nutrition given in various localities by one of them, and in 
pamphlets, booklets, and other written material, including certain books, 
distributed or sold to members of the audience— 


(a) Represented falsely that the cooking of foods in utensils other than said 


(b) 


(c) 


“Tenderizer” resulted in damage, destruction, or loss of minerals and vita- 
mins to the extent that the consumer of the food would not receive the 
minimum daily requirements thereof ; 

Falsely represented that their “Tenderizer” would retain minerals and 
vitamins of food cooked therein toa greater extent than utensils sold by 
any competitor ; 

Falsely represented that food cooked in their “Tenderizer” was more bene- 
ficial than that cooked in other utensils in that it provided more and better 


‘plood, more energy, better health, greater immunity ‘to fatigue and disease, 


increased vitality, longevity, and virility ; and was more beneficial to suffer- 
ers from constipation ; 


(d) Falsely represented that the use of their “Tenderizer” in the preparation 


of food was of value in the treatment of cancer and tuberculosis; would 
prevent and cure neuralgia, neuritis, melancholia, gastric cancer, rheuma- 
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tism, arthritis, and other ailments and would have more influence on the 

acidity or alkalinity of the body than other methods of cooking ; 

Falsely represented that yams and sweet potatoes contain Vitamin A, which 

is destroyed if they are fried, baked, or boiled; the facts being that said 

vegetables do not contain Vitamin A, but contain carotene, or pro-vitamin 

A, which has Vitamin A activity in the body and is not destroyed by baking, 

boiling, or frying; 

Falsely represented that food cooked in aluminum cooking utensils causes 

diabetes and liver damage, and that cooked in copper utensils is harmful 

to the body, that bread baked in said “Tenderizer” is more nutritious than 

ovenbaked bread, and that the nutritional value of food is destroyed by 

cooking in pressure cookers; and 

(g) Represented through such statements on certain pamphlets and in afore- 
said lectures, in connection with their “Tenderizer,” as “Manufactured by 
Scientific Living, Inec.,” that they owned, operated, and controlled the 
factory wherein said “Tenderizers” were manufactured and that they 
were the manufacturers thereof, when, in fact, they purchased said de- 
vices from a separate source of supply: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and de- 
ceptive acts and practices in commerce. 


(e 


— 


(f 


~ 


Before Mr. James A. Purcell, hearing examiner. 

Mr, William L. Pencke and Mr. George M. Martin for the Com- 
mission. 

Mr, Everett A. Rosser, Mr. David B. Miller and Mr. William B. 
Landis, of Scranton, Pa., for respondents. 


DsEcIsIon OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated October 1, 1953, the 
initial decision in the instant matter of hearing examiner James A. 
Purcell, as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY JAMES A. PURCELL, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 21, 1953, issued and subse- 
quently served its complaint in this proceeding upon the respondents, 
Scientific Living, Inc., a corporation, and Adolphus Hohensee, Mil- 
dred J. Walsh and Viola Heinzerling, individually and as officers of 
said corporation, charging them with the use of unfair and deceptive 
acts and practices in commerce in violation of the provisions of said 
Act. Pursuant to notice duly served upon all parties, the respond- 
ents, through counsel, appeared at the designated time and place for 
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said hearing in the city of Scranton, State of Pennsylvania, on the 
28th day of July, 1953, during the course of which proceeding 
(respondents having failed to file answer to the complaint herein, 
pursuant to the provisions of Rule VIII of the Commission’s Rules 
of Practice), respondents, through their counsel, announced their 
intention not to contest the proceeding “in any degree whatsoever,” 
whereupon the provisions of Rule V (b) of the Commission’s Rules, 
prescribing procedure in event of “default”, became operative. 

Thereafter, the proceeding regularly came on for final consideration 
by the above-named Hearing Examiner theretofore duly designated 
by the Commission upon said complaint and default and the said 
Hearing Examiner, having duly considered the record herein, finds 
that this proceeding is in the interest of the public and makes the 
following findings as to the facts, conclusion drawn therefrom, and 
order : 

FINDINGS AS TO THE FACTS 


ParaGrapH 1. Respondent Scientific Living, Inc., is a corporation 
organized, existing and doing business under and by virtue of the laws 
of the State of Pennsylvania with its office and principal place of 
business located at Scranton, Pennsylvania, and its Post Office 
address, Box 910, Scranton, Pennsylvania. Respondents Adolphus 
Hohensee, Mildred J. Walsh and Viola Heinzerling are officers of the 
aforesaid corporate respondent. These individuals formulate, direct 
and control the policies, acts and practices of said corporation. 

Par. 2. Respondents are now, and have been for more than one 
year last past, engaged in the business of selling and distributing foods 
and drugs, as the terms “food” and “drug” are defined in the Federal 
Trade Commission Act. Respondents also sell a cooking utensil 
designated the Adolphus Tenderizer. The designation used by re- 
spondents for certain of their said food and drug products and the 
formulae and directions for use thereof are as follows: 


(1) Designation: Adolphus B-Complex Tablets 


Formula: One tablet contains: 
Vitamin Bl 6 milligrams 
Vitamin B2 6 milligrams 
Niacin 10 milligrams 


Directions: One tablet three times daily. 
- (2) Designation: El Rancho Adolphus Apple Juice Concentrate 
Formula: Apple Juice 
Directions: Four parts of water to one part concentrate, for this 
Special Apple Juice Diet. 


8 a. m. Drink one 8 oz. glassful of El Rancho Adolphus Apple 
Juice very slowly. 
10 a. m. Two 8 oz. Glasses of El Rancho Adolphus Apple Juice. 


12 noon. Two 8 oz. Glasses of El Rancho Adolphus Apple Juice. 
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2 p.m. Two'8 oz. Glasses of Hl Rancho Adolphus Apple Juice. 
4p. m. Two 8 oz. Glasses of Hl Rancho Adolphus Apple Juice. 
6 p. m. Two 8 oz. Glasses of El Rancho Adolphus Apple Juice. 
8 p. m. Two.8 oz. Glasses of El Rancho Adolphus Apple Juice. 


Adhere to this fast for a period of three days in a mild cleanse. During this. 
period, if bowels do not move, a % teaspoonful of ADOLPHUS HERBAL LAX- 
ATIVE may be taken at the end of each day of fasting. (In emergency, a plain, 
warm water enema may be resorted to.) 

Lastly, a plain hot water (no soap) soak in the bathtub to induce excessive 
perspiration is most desirable and extremely beneficial for eliminating waste- 
products through the largest channel of elimination—the Skin. 

In addition to the aforesaid products, respondents sell and distrib- 
ute the following foods, to wit: Adolphus Imported Peppermint. 
Tea and El Rancho Adolphus Clover Honey. 

Respondents cause and have caused said products hereinabove men- 
tioned, when sold, to be shipped from the place of manufacture or 
storage thereof to purchasers located in various States of the United 
States other than the States in which said products are manufactured. 
or stored. Respondents maintain, and at all times mentioned herein 
have maintained, a course of trade in the aforesaid products in com- 
merce between and among the various States of the United States. 

Par. 3. In the course and conduct of their aforesaid business, re- 
spondents have disseminated and now cause the dissemination of ad- 
vertisements concerning their said food and drug products herein- 
above named in Paragraph Two, by the United States mails and by 
various means in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, including, but not limited to, the magazine 
entitled “The Life Span,” published by respondent, Scientific Living, 
Inc., and respondents have disseminated and cause the dissemination 
of advertisements concerning the aforesaid products by various means, 
including, but not limited to, the magazine referred to above, for the 
purpose of inducing and which were likely to induce, directly or in- 
directly, the purchase of the said food and drug products in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act. 

Par. 4. Among and typical of the statements contained in said 
magazine disseminated as aforesaid and the products to which they 
relate are the following: 

(1) Adolphus Imported Peppermint Tea 

* * * Sweetens the entire intestinal tract * * * 


(2) El Rancho Adolphus Clover Honey 


; Only a few short years ago my son was besieged by wracking coughs and 
incessant colds—then a friend told me of the miraculous medical value of El 
Rancho Adolphus Honey! I began giving Dicky a generous amount of this: 
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‘golden sunshine daily ... and the results were gratifying—just take a look at 
my boy and see for yourself! Colds and coughs vanished instantly! 
JOIn HARRISON 


(3) El Rancho Adolphus. Pure. Apple Juice Concentrate 


Here’s a Sensational New Health Product! It’s Sweeping The Nation! It’s 
Revolutionary! El Rancho Adolphus Pure. Apple Juice Concentrate 


JUST 3 DAYS and maybe you too, will feel YEARS YOUNGER 


After several years. of research work with apples we have come to some 
wonderful conclusions! Many of our guests at the ranch have succeeded in 
eliminating mucus, and’ toxins from their bodies by simply following our Health- 
Producing Apple Juice Fast. Pure Apple Juice is proving to be a boon to 
mankind * * * We use only tree ripened apples * * * maybe that is why we obtain 
such splendid results! I would like to see all my students who are anxious 
to. dissolve the mucus and toxins from their bodies to try my APPLE JUICE 
FAST FOR 3 DAYS! Since the cost of shipping the actual juice would be 
prohibitive, we have proceeded to concentrate our pure apple juice * * * to 
‘every quart of concentrate add 4 parts water. It is a known fact, that before 
you can overcome any of the following diseases, it is necessary first to cleanse 
our body of accumulated waste substances. 


Par. 5. Through the use of the advertisements containing the 
statements hereinabove set forth, and others similar thereto, but not 
specifically set out herein, respondents have represented directly and 
by implication : 

(1) That Adolphus Imported Peppermint Tea sweetens the entire 
intestinal tract ; 

(2) That El Rancho Adolphus Clover Honey is a cure for coughs 
and colds; 

(8) That El Rancho Adolphus Pure Apple Juice Concentrate elim- 
inates mucus and toxins, present in the body. 

The said advertisements relating to E] Rancho Adolphus. Pepper- 
mint Tea, EI Rancho Adolphus Clover Honey and El Rancho Adol- 
phus Apple Juice Concentrate are misleading in material respects 
and constitute “false advertisements,” as that term is defined in the 
Federal Trade Commission Act. In truth and in fact: 

(1) EI Rancho Adolphus. Peppermint Tea will not sweeten the 
intestinal tract; 

(2) El Rancho Adolphus Clover Honey will not.cure coughs and 
colds; 

(3) El Rancho Adolphus Apple Juice Concentrate will not elim- 
inate mucus and toxins present in the body. 

Respondents’ advertising relating to the preparation, Adolphus 
B-Complex Tablets, after first designating a number of symptoms and 
conditions, i. e., nervousness, neuritis, fatigue, insomnia, constipation, 
dizziness, and vague aches and pains, contains such language as the 
following: 
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Are you Bothered with any of these Symptoms? 

* * * * * * * 

Adolphus B-Complex Tablets can benefit you if the above-named symptoms. 
resulted from a deficiency of one or more of the B-Complex vitamins contained 
in Adolphus B-Complex tablets. These above symptoms can occur where a 
prolonged deficiency of Vitamin B:, Vitamin B: and Niacin in amounts under the 
minimum daily requirement. If the above symptoms persist, however, it may be 
a danger signal for serious diseases. 

The advertising relating to the Adolphus B-Complex Tablets is. 
misleading in a material respect, and therefore false and deceptive, 
by reason of the suggestions contained therein. In advertising their 
preparation as a cure or remedy for the designated symptoms when 
due to Vitamin B,, B, or Niacin deficiencies, respondents represent 
not only that the symptoms specifically mentioned may be due to 
Vitamin B,, B, or Niacin deficiencies for which the preparation may 
be beneficial, but also that there is a reasonable probability that such 
symptoms are in fact due to such causes and that the preparation will 
cure or relieve them. In truth and in fact, the instances in which, 
any of such symptoms are caused by Vitamin B,, B, and Niacin 
deficiencies are rare. Each of said symptoms results much more fre- 
quently from a number of causes having no relation to Vitamin B,, Bz 
and Niacin deficiencies, including tuberculosis, syphilis, arthritis, 
rheumatism, heart disease, kidney disease, arteriosclerosis, diseases of 
the female organs, liver disease, gall bladder disease, peptic ulcer, 
prostate disease, and numerous other serious ailments, and when said 
symptoms are so caused, respondents’ preparation will have no thera- 
peutic value whatever in the treatment thereof. Thus, there is no: 
reasonable probability that the symptoms mentioned in respondents’ 
advertising are caused by Vitamin B,, B, and Niacin deficiencies for 
which said preparation may be beneficial, and respondents’ represen- 
tations to the contrary, although made by suggestion instead of 
categorically, are false. 

Par. 6. In the course and conduct of their aforesaid business and. 
for the purpose of inducing the sale of their Adolphus Tenderizers 
in commerce, respondents have employed and are now employing the. 
following plan or procedure. Respondent Adolphus Hohensee visits 
a particular locality, town or city and lectures on health and nutrition. 
The first one or two lectures are free. These preliminary lectures 
are for the purpose of inducing members of the audience to enroll in, 
the course on nutrition covered by the later lectures, for which a 
charge is made. During the course of the lectures, respondent Adol- 
pus Hohensee makes numerous oral statements concerning nutrition 
and health and the therapeutic effects claimed to be secured from 
food prepared in respondents’ tenderizers which are made of stainless 
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steel and are designed for cooking food in steam or vapor below the 
boiling point and also demonstrates the use of the Adolphus Tender- 
izer by cooking food therein. Also, during the lectures, a number 
of pamphlets, booklets and other written material are distributed 
to the audience. In some instances, certain books, among them the 
Adolphus Cook Book of Balanced Meals, are sold to members of the 
audience. Said books contain statements concerning the need for 
and value of the tenderizer in maintaining and insuring good health. 
The aforesaid oral statements and statements appearing in the writ- 
ten material are made for the purpose of inducing the purchase of 
said tenderizers. 

Par. 7. Through the use of statements made during the course of 
the lectures and in the booklets, pamphlets and other written material, 
distributed as hereinabove set forth, respondents have represented, 
directly or by implication, that: 

(1) The cooking of food in utensils other than the Adolphus 
Tenderizer results in the damage, destruction, or loss of minerals and 
vitamins to the extent that the consumer of the food will not receive 
his minimum daily requirements thereof. 

(2) The Adolphus Tenderizer will retain the minerals and vita- 
mins of food cooked therein to a greater extent than will the utensils 
sold by any competitor. 

(3) Food cooked in the Adolphus Tenderizer is more beneficial 
than food cooked in other utensils in that it—(a) Provides more and 
better blood; (b) Provides more energy; (c) Provides better health; 
(d) Provides greater immunity to fatigue and disease; (e) Increases. 
vitality; (f) Increases longevity; and (g) Increases virility. 

(4) The use of the Adolpus Tenderizer in the preparation of 
food is of value in the treatment of cancer. 

(5) The use of the Adolpus Tenderizer in the preparation of food 
is of value in the treatment of tuberculosis. 

(6) That food cooked in the Adolphus Tenderizer is more bene- 
ficial to sufferers from constipation than the same food cooked in 
other utensils. 

(7) The use of the Adolphus Tenderizer in the preparation of food 
will result in and maintain good health, strength, vigor, youthfulness, 
efficiency, and increased resistance to disease, will prevent or cure 
disease including neuralgia, neuritis, melancholia, insanity, gastric 
cancer, aching joints, rheumatism, arthritis, decomposition of the 
kidneys, piles, gall stones, liver tumors, and will have more influence 
on the acidity or alkalinity of the body than will the ingestion of 
foods cooked by other methods. 
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(8), That yams and sweet potatoes contain Vitamin A which is 
destroyed if'said food products are fried, baked, or boiled. 

(9) Food cooked in aluminum cooking utensils causes diabetes and 
liver damage, 

(10). Food cooked in copper utensils is harmful to the body. nel 

11) Bread baked in the Adolpus Tenderizer is more nutritious 
than oven-baked bread. 

(12) The nutritional value of food is destroyed by cooking in 
pressure cookers. 

Par. 8. The foregoing representations are false, misleading and 
deceptive. In truth and in fact: 

(1) Minerals are not appreciably damaged or destroyed by the 
heat used in any method of cooking. Vitamin C and some elements 
of the Vitamin. B-Complex are destroyed by prolonged high cooking 
temperatures; other vitamins are not. Depending upon the, solu- 
bility of the compounds in which they occur in foods, minerals and 
some, vitamins are leached out in boiling water. If the water is not 
consumed, there is loss of these food elements, consequently if the 
cooking water is discarded, the least loss of soluble minerals, and 
vitamins takes. place with these methods of cooking using the least 
water. The possible loss of vitamins and minerals through discard- 
ing the cooking water depends on the amount in the food before 
cooking, which in turn depends on the soil in which grown, the va- 
rieties of fruits and vegetables, the manner of harvesting and storage 
and the exposure to light and air between maturity and preparation. 
Except for persons already deficient. in these food elements or on the 
borderline of these restricted diets, the maximum loss from any 
method of cooking in general use would be insignificant from a nu- 
tritional standpoint and ordinary cooking methods and utensils other 
than the Adolphus Tenderizer will not result in destruction or loss 
of minerals and vitamins so as to prevent the consumer from receiving 
his minimum daily requirements thereof. 

(2) There are similar methods of cooking and other cooking uten- 
sils which will retain the minerals and vitamins cooked therein to the 
same extent as retained by cooking in the Adolphus Tenderizer. 

(3) Food cooked in the Adolphus Tenderizer is not more bene- 
ficial than food cooked in other utensils in—(a) Providing more and 
better blood; (b) Providing more energy; (c) Providing better 
health; (d) Providing greater immunity to fatigue and disease ; 
(e) Increasing vitality; (£) Increasing longevity; and (g) Increas- 
ing virility. 

(4) It is not known that the manner of cooking food has any value 
in treating cancer. 
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(5) Tuberculosis, in certain stages, can be arrested and even cured 
through such physical methods as rest and diet. However, food 
cooked in the Adolphus Tenderizer does not have any greater value 
in the treatment of tuberculosis than the same food cooked in other 
utensils. 

(6) The method of cooking food has no connection with its value 
to sufferers from constipation. 

(7) The use of the Adolphus Tenderizer in the preparation of food 
will not result in and maintain good health, strength, vigor, youthful- 
ness, efficiency and increased resistance to disease, and will not pre- 
vent, or cure, and has no value in the treatment of neuralgia, neuritis, 
melancholia, insanity, gastric cancer or other forms of cancer, aching 
joints, rheumatism, arthritis, decomposition of the kidneys, piles, 
gallstones and liver or other tumors. The ingestion of foods cooked 
in the Adolphus Tenderizer does not have more influence on the 
acidity or alkalinity of the body than does the ingestion of the same 
foods cooked by other methods. 

(8) Sweet potatoes and yams do not contain Vitamin A, but do 
contain carotene, or pro-vitamin A, which has Vitamin A activity in 
the bedy. This ingredient is not destroyed by baking, boiling, or 
frying. 

(9) Food cooked in aluminum cooking utensils does not cause 
diabetes and liver damage. 

(10) Food cooked in copper cooking utensils is not harmful to the 
body. 

(11) Bread baked in the Adolphus Tenderizer is not more nu- 
tritious than oven-baked bread. The type of container used for bak- 
ing does not influence the value of the bread baked therein. 

(12) The nutritional value of food is not destroyed by pressure 
cookers. 

Par. 9. Respondents, also, by the use of such statements as “The 
Adolphus Tenderizer Manufactured by Scientific Living, Inc.” ap- 
pearing on certain pamphlets, distributed during the course of the 
lectures, hereinbefore referred to, and by oral statements of similar 
import made by respondent, Adolphus Hohensee, in the course of the 
lectures aforesaid, have represented and now represent that they own, 
operate and control a factory wherein said tenderizers are manufac- 
tured and that they are and have been for several years last past the 
manufacturers of said tenderizers. In truth and in fact, respondents 
neither own, operate or control a factory wherein their said tenderizers 
are manufactured, but purchase the tenderizers from a distinct and 
separate source of supply. 
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Par. 10. The use by the respondents of the foregoing representa- 
tions designated as aforesaid, has had and now has the tendency and 
capacity to mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that such representations 
are true, and to induce a substantial portion of the purchasing public, 
because of such erroneous and mistaken belief, to purchase respond- 
ents’ aforesaid products. 


CONCLUSION 


The aforesaid acts and practices of respondents, as herein found 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondents, Scientific Living, Inc., a cor- 
poration, and its officers, and Adolphus Hohensee, Mildred J. Walsh 
and Viola Heinzerling, individually and as officers of the respondent 
corporation, and respondents’ agents, representatives and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale or distribution of their various drugs and 
food, or any other preparation or product of substantially similar 
composition, or possessing substantially similar properties, whether 
sold under the same name or any other name, do forthwith cease and 
desist from directly or indirectly : 

1. Disseminating or causing to be disseminated any advertisement 
by means of the United States mails or by any means in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents, directly or by implication: 

(a) That the Adolphus B-Complex Tablets possess any value in 
the treatment of nervousness, neuritis, fatigue, insomnia, constipation, 
dizziness or vague aches and pains, or any other symptoms resulting 
from Vitamin B,, B, or Niacin deficiencies, unless such representation 
be expressly limited to symptoms due to Vitamin B,, B, or Niacin 
deficiencies, 

(b) That Adolphus Imported Peppermint Tea sweetens the intesti- 
nal tract; 

(c) That El Rancho Adolphus Clover Honey is a cure for cough 
and colds; 

(d) That El Rancho Adolphus Pure Apple Juice Concentrate 
eliminates mucus and toxins. 

2. Disseminating or causing to be disseminated by any means for 
the purpose of inducing or which is likely to induce, directly or in- 
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directly, the purchase of respondents’ foods, drugs or devices in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act, 
any advertisement which contains any of the representations pro- 
hibited in paragraph 1 hereof. 

Lt is further ordered, That the respondents, Scientific Living, Inc., 
‘a corporation, and its officers, and Adolphus Hohensee, Mildred J. 
Walsh and Viola Heinzerling, individually and as officers of respond- 
ent corporation, and respondents’ agents, representatives and em- 
ployees, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale or distribution in commerce, as 
“commerce” is defined in the Federal Trade Commission Act of their 
tenderizers, or any other product of substantially similar compo- 
sition, design, construction or purpose, do forthwith cease and desist 
from representing, directly or by implication. 

(a) That the cooking of food in utensils other than the Adolphus 
‘Tenderizer damages, destroys, or results in the loss of minerals and 
vitamins to the extent that the consumer of the food will not receive 
his minimum requirements thereof ; | 

(b) That the use of the Adolphus Tenderizer will retain the min- 
erals and vitamins cooked therein to a greater extent than will com- 
petitive cooking utensils utilizing similar methods of cooking; 

(c) That food cooked in the Adolphus Tenderizer is more bene- 
ficial than food cooked in other utensils in that it provides more or 
better blood, more energy, better health, greater immunity to fatigue 
or disease, or increases vitality, longevity or virility; 

(d) That the use of the Adolphus Tenderizer in the preparation 
of food is of any value in the treatment of cancer ; 

(e)- That the use of the Adolphus Tenderizer in the preparation of 
food is of any value in the treatment of tuberculosis; 

(f) That the food cooked in respondents’ Tenderizer is more bene- 
ficial to sufferers from constipation than food cooked by other 
methods; 

(g) That the use of the Adolphus Tenderizer in the preparation of 
food will result in or maintain good health, efficiency, youthfulness, 
strength, vigor, or increased resistance to disease; or will prevent or 
cure or be of value in the treatment of neuralgia, neutritis, melan- 
cholia, insanity, cancer, aching joints, rheumatism, arthritis, decom- 
position of the kidneys, piles, gall stones, or tumors; 

(h) That the ingestion of food cooked in the Adolphus Tenderizer 
will have more influence on the acidity or alkalinity of the body than 
the ingestion of food cooked by any other method ; 

(i) That yams or sweet potatoes contain Vitamin A or that frying, 
éaking, or boiling said food products destroys the pro-vitamin A or 
carotene therein ; 
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(j) That food cooked in aluminum cooking utensils causes diabetes 
and liver damage; 

(kx) That food cooked in copper utensils is harmful to the body; 

(1) That bread baked in the Adolphus Tenderizer is more nutri- 
tious than oven-baked bread ; 

(m) That the nutritional value of food is destroyed by cooking 
in pressure cookers. 

It is further ordered, That the respondent, Scientific Living, Inc., a 
corporation, and its officers, and Adolphus Hohensee, Mildred J. 
Walsh and Viola Heinzerling, individually and as officers of respond- 
ent corporation, and respondents’ agents, representatives, and employ- 
ees, directly or through any corporate or other device, in connection 
with the offering for sale, sale or distribution in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, of their 
tenderizers, or any other product, do forthwith cease and desist from : 

(1) Using the expression “Manufactured by Scientific Living, 
Inc.,” or any other expression of similar import or meaning, to desig- 
nate, describe or refer to the respondents’ tenderizer or any other 
product not manufactured by them or representing in any other man- 
ner that respondents manufacture any product distributed by them,, 
unless and until they own and operate or directly and absolutely con- 
trol the plant wherein said product is produced. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as 
required by said declaratory decision and order of October 1, 1953]. 
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In roe Marrer or 
Ss. S. SAWYER, INC. 


DECISION IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2 (C) OF THE 
CLAYTON ACT, AS AMENDED 


Docket 6103. Complaint, June 17, 1953—Decision, Oct. 1, 1953 


Where a corporation engaged in the sale of potatoes, among other vegetables, to 
three principal kinds of buyers, namely, (1) agents to whom, as compensa- 
tion for services rendered it paid a brokerage fee ranging from about 5¢ to 
about 10¢ per ewt. or equivalent amounts; (2) “buying agents”, who also 
purchased for their own account for resale; and (3) other buyers, including 
some chain store organizations and food processors— 

(a) Paid to buying agents in connection with the sale of potatoes to them for 
their own account, a fee as brokerage, in the same manner as it paid a bro- 
kerage fee to them and to other agents for sales to buyers effected through 
them and in the same or substantially the same amounts; 

(b) Charged direct buyers, including some chain store organizations and food 
processors, prices which were lower than those charged other buyers pur- 
chasing at or about the same time, by amounts which were the same or sub- 
stantially the same as the brokerage fees that it paid to its agents for effecting 
sales to buyers purchasing through them: 

Held, That in paying such brokerage fees and in charging lower prices as above 
set forth to such buying agents and direct buyers, it violated: subsee. (c) of 
Sec. 2 of the Clayton Act as amended. 


Before Mr. James A. Purcell, hearing examiner. 
Ur. Peter J. Dias and Mr. Richard FE. Ely for the Commission. 
Coxe & Stephens, of St. Augustine, Fla., for respondent. 


DECISION OF THE ComMMISSION 


Pursuant to Rule X XII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and Or- 
der to File Report of Compliance,” dated October 1, 1953, the initial 
decision in the instant matter of hearing examiner James A. Purcell, 
as set out as follows, became on that date the decision of the Com- 
mission. 


INITIAL DECISION BY JAMES A. PURCELL, HEARING EXAMINER 


Pursuant to the provisions of an Act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monop- 
olies, and for other purposes,” approved October 15, 1914 (the Clayton 
Act), as amended by the Robinson-Patman Act, approved June 19, 
1936 (15 U.S. C., Sec. 18), the Federal Trade Commission on June 
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17, 1953, issued and subsequently served its complaint in this proceed- 
ing upon 8. S. Sawyer, Inc., a corporation, charging it with violation 
of subsection (c) of Section 2 of said Act as amended. Subsequent to 
the service of ample notice to all parties in conformity with law, a hear- 
ing for the taking of testimony and the reception of evidence was held 
in Washington, D. C., on the 18th day of August 1953. The respond- 
ent having failed to file its answer to the complaint (pursuant to the 
provisions of Rule VIII of the Commission’s Rules of Practice), and 
having failed to make appearance at the aforesaid hearing of August 
18, 1953, or in anywise to convey notice of its desire or intention to con- 
test the allegations of the complaint, the provisions of Rule V (b) of 
the Commission’s Rules prescribing procedure in event of default, be- 
came operative. 

Thereafter, the proceeding regularly came on for final consideration 
by the above-named hearing examiner, theretofore duly designated by 
the Commission, upon said complaint and default, and the said hearing 
examiner having duly considered the entire record herein, makes the 
following findings as to the facts, conclusion drawn therefrom, and 
order : 


FINDINGS AS TO THE FACTS 


ParaGraPH 1. Respondent S. S. Sawyer, Inc., hereafter sometimes 
referred to as Sawyer, is a corporation organized, existing, and doing 
business under and by virtue of the laws of the State of Florida with 
its principal office and place of business located at Hastings, Florida. 

Par. 2. Sawyer is now, and continuously for the seven or eight years 
last past has been, engaged in the business of selling potatoes and other 
vegetables. With respect to potatoes, Sawyer sells to three principal 
kinds of buyers. 

Sawyer employs agents through whom it sells potatoes to some 
buyers. As compensation for services rendered in effecting such 
sales to such buyers, Sawyer pays such agents a brokerage fee. Such 
brokerage fees vary, ranging from about five cents to about ten cents 
per hundredweight, or amounts equivalent thereto. 

In addition to selling potatoes to such buyers as agents of Sawyer, 
some of such agents (hereinafter sometimes referred to as “buying 
agents”) also purchase potatoes from Sawyer for their own account 
tor resale. 

Sawyer also sells potatoes directly to other buyers, including some 
chain store organizations and food processors (hereinafter sometimes 
referred to as direct buyers). 

Par. 3. In the course and conduct of such business, Sawyer causes 
such potatoes, so sold, to be transported from its place of business or 
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elsewhere in Florida to the places of business of such buyers, some 
of which are located in Florida and some of which are located else- 
where in the United States. All sales of potatoes by Sawyer, here- 
inafter referred to, involved such transportation from Florida to such 
buyers with places of business located elsewhere and occurred during 
approximately the two or three years last past. 

Par. 4. (A) Sawyer pays a fee as brokerage to buying agents in 
connection with the sale of potatoes to them for their own account in 
the same manner as it pays a brokerage fee to them and other agents 
for sales to buyers effected through them, and in the same or sub- 
stantially the same amounts. 

Illustrative of such sales were some of the transactions which took 
place during April and May of 1951 between Sawyer and one of its 
agents located in Baltimore, Maryland. In these transactions Saw- 
yer invoiced such agent and such agent paid for potatoes at prices 
which were the same or substantially the same as those charged other 
buyers purchasing at or about the same time; but in connection with 
such sales of potatoes to such agent for his own account, Sawyer paid 
him brokerage in the same manner and in the same amounts as it paid 
him brokerage in connection with sales of potatoes to buyers, effected 
through him as its agent. 

(B) In connection with sales of potatoes to direct buyers in some 
instances, instead of Sawyer making the payments of fees as broker- 
age alleged in subparagraph (A) above, it charges them prices which 
are lower than those charged other buyers purchasing at or about the 
same time. The prices are lower by amounts which are the same or 
substantially the same as the brokerage fees that Sawyer pays to its 
agents for effecting sales to buyers purchasing through them. 

Illustrative of such sales were transactions which took place during 
April and May of 1951 between Sawyer and several direct buyers, 
including chain store organizations and food processors. In these 
transactions Sawyer invoiced such buyers at, and such buyers paid, 
prices which varied from time to time; but such prices were lower by 
amounts ranging from about five to ten cents per hundredweight than 
those at which other buyers purchasing at or about the same times 
were invoiced and paid. 

Par. 5. In making payments of fees as brokerage, as alleged in Para- 
graph 4 (A), and in charging lower prices, as alleged in Para- 
graph 4 (B), Sawyer paid or granted, in the course and conduct of its 
business in commerce, something of value as a commission, brokerage, 
or other compensation, and allowances and discounts in lieu thereof, 
in connection with the sale of potatoes to the other parties to such 
transactions, or to their agents, representatives or other intermediaries 
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therein who were acting in fact for or in behalf, or subject to the 
direct or indirect control, of such other parties. 


CONCLUSION 


The acts and practices of the respondent, as herein found, are in 
violation of subsection (c) of Section 2 of the Clayton Act, as amended 
by the Robinson-Patman Act (U.S. C., Title 15, Section 18). 


ORDER 


It is ordered, That the respondent, S. S. Sawyer, Inc., a corporation, 
and its officers, directors, representatives, agents or employees, directly 
or through any corporate or other device, in connection with the sale 
of potatoes or any other vegetable in commerce, as “commerce” is 
defined in the aforesaid Clayton Act, do forthwith cease and desist 
from: 

1. Making payments to agents on purchases for their own accounts 
in amounts which are the same as the amounts of fees paid as broker- 
age to agents effecting sales to other purchasers, or in any other 
amounts which are also paid as brokerage. 

2. Granting a discount or allowance to any purchaser which makes 
the price to such purchaser lower than the prices at which sales are 
made to other purchasers, by any amount which is the same as the 
amount of brokerage fees paid to agents effecting sales to other pur- 
chasers, or in any other amounts which also are in lieu of brokerage. 

3. Paying or granting anything of value as a commission, broker- 
age, or other compensation or allowance or discount in lieu thereof to 
the other parties to such transactions, or to their agents, representa- 
tives, or other intermediaries therein who in fact act for or in behalf, 
or are subject to the direct or indirect control, of such other parties. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondent herein shall, within sixty (60) 
days after service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
it has complied with the order to cease and desist [as required by said 
declaratory decision and order of October 1, 1953]. 
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Consent Settlement 


In Toe Marrer or 
ANNSHIRE GARMENT CoO., INC., ET AL. 


DECISION IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION ACT AND OF THE WOOL PRODUCTS LABELING ACT 


Docket 6110. Complaint, July 21, 1958—Decision, Oct. 1, 1953 


Where a corporation and its two officers engaged in the manufacture and inter- 
state sale and distribution of certain wool products as defined in the Wool 
Products Labeling Act— 

(a) Misbranded certain ladies’ coats in that they were not stamped, tagged, 
or labeled as required by said Act and the Rules and Regulations promul- 
gated thereunder ; 

(b) Misbranded said coats in that tagged or labeled “100% Wool,’ they con- 
tained substantial quantities of fiber other than wool; and 

(c) Misbranded certain of said coats in that the fiber content of interlinings 
contained therein were not separately set forth on attached labels or tags 
as required : 

Held, That such acts and practices were in violation of the Wool Products 
Labeling Act and the Rules and Regulations promulgated thereunder and 
constituted unfair and deceptive acts and practices in commerce. 


Mr. George EL’. Steinmetz for the Commission. 
Keller & Wilbert, of Pittsburgh, Pa., for respondents, 


CONSENT SETTLEMENT + 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, the Federal Trade 
Commission, on July 21, 1953, issued and subsequently served its 
complaint on the respondents named in the caption hereof, charging 
them with the use of unfair and deceptive acts and practices in 
violation of the provisions of said Acts. 

The respondents, desiring that this proceeding be disposed of by 
the consent settlement procedure, provided in Rule V of the Com- 
mission’s Rules of Practice, solely for the purposes of this proceeding, 
any review thereof, and the enforcement of the order consented to, 
and conditioned upon the Commission’s acceptance of the consent 
settlement hereinafter set forth, and in lieu of answer to said com- 
plaint, hereby: 

1The Commission’s “Notice” announcing and promulgating the consent settlement 
as published herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on October 1, 1953, and ordered 
entered of record as the Commission’s findings as to the facts, conclusion, and order in 
disposition of this proceeding. 

The time for filing report of compliance pursuant to the aforesaid order runs from 


the date of service hereof. 
403443—57. 23 
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1. Admits all the jurisdictional allegations set forth in the com- 
plaint. 

9. Consents that the Commission may enter the matters herein- 
after set forth as its findings as to the facts, conclusion, and order to 
cease and desist. It is understood that the respondents, in consenting 
to the Commission’s entry of said findings as to the facts, conclusion, 
and order to cease and desist, specifically refrain from admitting or 
denying that they have engaged in any of the acts or practices stated 
therein to be in violation of law. 

3. Agrees that this consent settlement may be set aside in whole or 
in part under the conditions and in the manner provided in Para- 
graph (f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 
the conclusion based thereon, and the order to cease and desist, all of 
which the respondents consent may be entered herein in final disposi- 
tion of this proceeding. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent Annshire Garment Co., Inc., is a corpo- 
ration organized and existing under and by virtue of the laws of the 
State of Kansas; and respondents Isidore Liebling and Jack Liebling 
are the president-treasurer, and secretary, respectively, thereof. Said 
individuals formulate, direct and control the acts, policies and 
practices of said corporate respondent. The offices and principal 
place of business of all respondents are located at 101 East Kansas 
Avenue, Pittsburg, Kansas. 

Par. 2. Subsequent to the effective date of said Wool Products 
Labeling Act of 1939, and more especially since 1947, respondents 
have manufactured for introduction into commerce, introduced into 
commerce, sold, transported, distributed, delivered for shipment and 
offered for sale in commerce, as “commerce” is defined in the Wool 
Products Labeling Act, wool products, as “wool products” are defined 
therein. 

Par. 38 Certain of said wool products described as ladies’ coats 
were misbranded in that they were not stamped, tagged or labeled as 
required by the Wool Products Labeling Act of 1939, and in the 
manner and form prescribed by the Rules and Regulations promul- 
gated thereunder. 

Par. 4. Certain of said wool products were misbranded within the 
meaning and intent of Section 4 (a) (1) of said Wool Products Label- 
ing Act of 1939 and of the Rules and Regulations promulgated there- 
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under in that they were falsely and deceptively labeled or tagged’ 
with respect to the character and amount of the constituent fibers con- ’ 
tained therein. Among such misbranded wool products were ladies’ 
coats tagged or labeled “100% Wool”; whereas in truth and in fact 
said wool products were not 100% wool, but contained substantial 
quantities of fibers other than wool. 

Par. 5. Certain of said wool products described as ladies’ coats 
were misbranded in that the fiber content of interlinings contained 
therein were not separately set forth on labels or tags attached there- 
to as required under the provisions of Section 4 (a) (2) of the Wool 
Products Labeling Act of 1939, and Rule 24 of the Rules and Regu- 
lations promulgated thereunder. 


CONCLUSION 


The acts and practices of the respondents, as herein found, were 
and are in violation of the Wool Products Labeling Act of 1939, and 
of the Rules and Regulations promulgated thereunder; and as such, 
constitute unfair and deceptive acts and practices in commerce with- 
in the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


It is ordered, That respondent Annshire Garment Co., Inc., a cor- 
poration, and its officers, and respondents Isidore Liebling and Jack . 
Liebling, individually, and respondents’ representatives, agents, and 
employees, directly or through any corporate or other device, in con- 
nection with the introduction or manufacture for introduction into 
commerce, or the offering for sale, sale, transportation, or distribution 
in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act and the Wool Products Labeling Act of 1939, of ladies’ 
coats or other “wool products” as such products are defined in and sub- 
ject to the Wool Products Labeling Act of 1939, which products 
contain, purport to contain, or in any way are represented as con- 
taining “wool,” “reprocessed wool” or “reused wool,” as those terms 
are defined in said Act, do forthwith cease and desist from misbranding 
such products by : | 

1. Falsely or deceptively stamping, tagging, labeling or otherwise 
falsely identifying such products as to the character or amount of the 
constituent fibers contained therein ; 

2. Failing to securely affix to or place on each such product a stamp, 
tag, label or other means of identification showing in a clear and 
conspicuous manner : 

(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding five percentum of said total 
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fiber weight of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
each fiber other than wool where said percentage by weight of such 
fiber is five percentum or more, and (5) the aggregate of all other 
fibers ; 

(b) The maximum percentages of the total weight of such wool 
product of any non-fibrous loading, filling, or adulterating matter; 

(c) The name or the registered identification number of the manu- 
facturer of such wool product or of one or more persons engaged 
in introducing such wool product into commerce, or in the offering 
for sale, sale, transportation, distribution or delivering for shipment 
thereof in commerce, as “commerce” is defined in the Wool Products 
Labeling Act of 1939. 

3. Failing to separately set forth on the required stamp, tag, label or 
other means of identification the character and amount of the con- 
stituent fibers appearing in the interlinings of such wool products as 
provided by Rule 24 of the Rules and Regulations promulgated under 
said Act. 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (b) of Section 3 of the Wool Products Labeling Act of 1939; 
and 

Provided further, That nothing contained in this order shall be con- 
strued as limiting any applicable provisions of said Act or the Rules 
and Regulations promulgated thereunder. 

It is further ordered, That the respondents herein shall, within sixty 
(60) days after service upon them of this order, file with the Com- 
mission a report in writing setting forth in detail the manner and form 
in which they have complied with the order to cease and desist. 


Annshire Garment Co., Inc., 

a corporation. 

By /s/ Isidore Liebling 

(Name) 
President 
(Title) 

(Corporate Seal) /s/ Isidore Liebling 
Isidore Liebling, in- 
dividually and as 
an officer of Ann- 
shire Garment 
Co., Inc., a cor- 

poration. 
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/s/ Jack Liebling 
Jack Liebling, in- 
dividually and as 
an officer of Ann- 
shire Garment 
Co., Inc., a cor- 
poration. 


Date : September 18, 1953. 

The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record on this 1st eaey of 
October, 1953. 
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In THE MATTER OF 


ARTHUR DOCTOR ET AL. TRADING AS 
ARTHUR DOCTOR & CO. 


CONSENT SETTLEMENT IN REGARD TO THE ALLEGED VIOLATION OF THE FED- 
ERAL TRADE COMMISSION ACT AND THE WOOL PRODUCTS LABELING ACT 


Docket 6120. Complaint, Aug. 25, 1958—Decision, Oct. 1, 1953 


‘Where three partners engaged in the manufacture and interstate sale and 
_ distribution of certain wool products as defined in the Wool Products 
Labeling Act— 

(a) Misbranded certain ladies’ or misses’ coats in that they were not stamped 
tagged, or labeled as required by said Act and the Rules and Regulations 
promulgated thereunder ; 

(b) Misbranded certain coats in that they were tagged as containing “100% 
Cashmere” and “100% Imported Cashmere,” whereas they did not contain 
any of the hair of the cashmere goat but were made from fabrics com- 
posed of a mixture of sheep’s wool, silk fibers and rabbit hair; 

(c) Misbranded certain of such coats in that they were labeled or tagged as 
containing “100% Cashmere” when they were manufactured from fabrics 
composed of a blend of cashmere combined with the wool of the sheep; 

(d) Misbranded certain of such coats in that they were labeled or tagged as 
containing “100% Virgin Wool,” and, separately, as “Imported Cashmere,” 
whereas they were manufactured from fabrics composed of a blend of wool 
of the sheep, silk fibers and rabbit hair; and 

(e) Misbranded certain of said products in that the percentages or amounts 
of the constituent fibers, cashmere and sheep wool, were not separately 
set forth on stamps, tags, etc., as required by the Rules and Regulations 
promulgated pursuant to said Act: 

Held, That such acts and practices, under the circumstances set forth, were in 
violation of the Wool Products Labeling Act and the Rules and Regulations 
promulgated thereunder and constituted unfair and deceptive acts and 
practices in commerce. 


Mr. George E. Steinmetz for the Commission. 


CONSENT SETTLEMENT ! 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, the Federal Trade Com- 
mission, on August 25, 1953, issued and subsequently served its com- 
plaint upon the respondents named in the caption hereof, charging 


1The Commission’s ‘Notice’ announcing and promulgating the consent settlement 
as published herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on October 1, 1953, and ordered entered 
of record as the Commission’s findings as to the facts, conclusion, and order in disposition 
of this proceeding. 


The time for filing report of compliance pursuant to the aforesaid order runs from the 
date of service hereof. 
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them with the use of unfair and deceptive acts and practices in viola- 
tion of the provisions of said Acts. 

The respondents, desiring that this proceeding be disposed of by 
the consent settlement procedure provided in Rule V of the Commis- 
sion’s Rules of Practice, solely for the purposes of this proceeding, any 
review thereof, and the enforcement of the order consented to, and 
conditioned upon the Commission’s acceptance of the consent settle- 
ment hereinafter set forth, and in lieu of answer to said complaint, 
hereby: 

1, Admit all the jurisdictional allegations set forth in the complaint. 

2. Consent that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 
and desist. It is understood that the respondents, in consenting to the 
Commission’s entry of said findings as to the facts, conclusion, and 
order to cease and desist, specifically refrain from admitting or deny- 
ing that they have engaged in any of the acts or practices stated therein 
to be in violation of law. 

3. Agree that this consent settlement may be set aside in whole or in 
part under the conditions and in the manner provided in Paragraph 
(f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 
the conclusion based thereon, and the order to cease and desist, all 
of which the respondents consent may be entered herein in final dis- 
position of this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


Paracrapy 1, Respondents Arthur Doctor, Theodore Doctor, and 
Celestine Doctor are individuals and copartners trading and doing 
business under the name and style of Arthur Doctor & Co. with their 
offices and principal place of business located at 250 West 39th Street, 
New York, New York. 

Par. 2. Subsequent to the effective date of said Wool Products 
Labeling Act of 1939, and more especially since 1951, respondents 
have manufactured for introduction, introduced, sold, distributed, 
delivered for shipment, and offered for sale, in commerce, as “com- 
merce” is defined in the Wool Products Labeling Act, wool products, 
as “wool products” are defined therein. 

Par. 3. Certain of said wool products were misbranded in that 
they were not stamped, tagged, or labeled as required under the pro- 
visions of Section 4 (a) (2) of the Wool Products Labeling Act of 
1939, and in the manner and form prescribed by the Rules and 
Regulations promulgated thereunder. 
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Par. 4. Certain of said wool products were misbranded within the 
intent and meaning of Section 4 (a) (1) of the Wool Products Label- 
ing Act of 1939, and of the Rules and Regulations promulgated 
thereunder in that they were falsely and deceptively labeled or 
tagged with respect to the character and amount of the constituent 
fibers contained therein. Among such misbranded wool products 
were ladies’ or misses’ coats labeled or tagged by respondents as 
containing “100% Cashmere” and “100% Imported Cashmere” ; 
whereas in truth and in fact, said wool products did not contain any 
of the hair or fiber of the Cashmere goat but were manufactured 
from fabrics composed of a blend or mixture of wool of the genus 
sheep, together with silk fibers and rabbit hair. 

Further, among such misbranded wool products were ladies’ or 
misses’ coats labeled or tagged by respondents as containing “100% 
Cashmere”; whereas in truth and in fact, said wool products did not 
consist of 100% Cashmere, the hair or fiber of the Cashmere goat, but 
were manufactured from fabrics composed of a blend of said cashmere 
combined with the wool of the genus sheep. 

Par. 5. Certain of said wool products were misbranded within the 
intent and meaning of Section 4 (a) (1) of the Wool Products Label- 
ing Act of 1939 and of the Rules and Regulations promulgated 
thereunder in that they were falsely and deceptively labeled or tagged 
with respect to the character and amount of the constituent fibers 
contained therein. Among such misbranded wool products were 
ladies’ or misses’ coats labeled or tagged by respondents as contain- 
ing “100%. Virgin Wool,” together with a separate and additional 
label or tag setting forth the contents thereof as “Imported Cash- 
mere”; whereas in truth and in fact, said wool products were not 
composed of 100% virgin wool nor imported cashmere but were 
manufactured from fabrics composed of a blend of wool of the genus 
sheep, combined with silk fibers and rabbit hair. 

Par. 6. Certain of said wool products were further misbranded in 
that the percentages or amounts of the constituent fibers of cashmere 
and sheep’s wool were not separately set forth on stamps, tags, or 
labels or other means of identification, in the manner, form, and ex- 
tent required by Rule 19 of the Rules and Regulations promulgated 
pursuant to said Wool Products Labeling Act. 


CONCLUSION 


The acts and practices of respondents as herein found were and 
are in violation of the said Wool Products Labeling Act of 1939 and 
of the Rules and Regulations promulgated thereunder; and consti- 
tute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 
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ORDER TO CEASE AND DESIST 


It is ordered, That the respondents, Arthur Doctor, Theodore 
Doctor, and Celestine Doctor, individually and trading and doing 
business under the firm name of Arthur Doctor & Co., or under any 
other name or names, and their respective representatives, agents 
and employees, directly or through any corporate or other device, in 
connection with the introduction or manufacture for introduction 
into commerce, or the offering for sale, sale, transportation or dis- 
tribution in commerce, as “commerce” is defined in the Federal Trade 
Commission Act and the Wool Products Labeling Act of 1939, of 
ladies’ or misses’ coats or other “wool products” as such products 
are defined in and subject to the Wool Products Labeling Act of 1939, 
which products contain, purport to contain or in any way are repre- 
sented as containing “wool,” “reprocessed wool” or “reused wool,” as 
those terms are defined in said Act, do forthwith cease and desist from 
misbranding such products by: 

1. Falsely or deceptively stamping, tagging, labeling or otherwise 
identifying such products as to the character or amount of the con- 
stituent fibers included therein; 

2. Failing to securely affix to or place on each such product a stamp, 
tag, label or other means of identification showing in a clear and con- 
spicuous manner ; 

(a) The precentage of the total fiber weight of such wool product, 
exclusive of ornamentation not execeeding five percentum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
each fiber other than wool where said percentage by weight of such 
fiber is five percentum or more, and (5) the aggregate of all other 
fibers; 

(b) The maximum percentage of the total weight of such wool 
product of any nonfibrous loading, filling, or adulterating matter; 

(c) The name or the registered identification number of the manu- 
facturer of such wool product or of one or more persons engaged in 
introducing such wool product into commerce, or in the offering for 
sale, sale, transportation, distribution, or delivery for shipment there- 
of in commerce, as “commerce” is defined in the Wool Products Label- 
ing Act of 1939. 

3. Falsely or deceptively stamping, tagging, labeling, or otherwise 
identifying such products as containing hair or fleece of the Cashmere 
goat; 

4, Stamping, tagging, labeling, or otherwise identifying such prod- 
ucts as containing hair or fleece of the Cashmere goat without setting 
out in a clear and conspicuous manner on each such stamp, tag, label, 
or other identification the percentage of such Cashmere therein; 


346 FEDERAL TRADE COMMISSION DECISIONS 
Order 50 F.T. Ce 


Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (b) of Section 3 of the Wool Products Labeling Act of 1939: 
and provided further, That nothing contained in this order shall be 
construed as limiting any applicable provisions of said Act or the 
Rules and Regulations promulgated thereunder. 

It is further ordered, That the respondents herein shall within 
sixty (60) days after service upon them of this order, file with the 
Commission a report in writing setting forth in detail the manner 
and form in which they have complied with the order to cease and 
desist. 

/s/ Arthur Doctor 

/s/ Theodore Doctor 

/s/ Celestine Doctor, 
each individually, 
and as copartners 
trading as Arthur 
Doctor & Co. 

Date: Sept. 18, 1953. 

The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record on this 1st day of 
October, A. D., 1953. 
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Dismissal 
In THE Marrer or 


PURITY BAKERIES CORP., AMERICAN BAKERIES CoO., 
INC., LEWIS A. CUSHMAN AND GEORGE L. BURR 


Docket 6025. Complaint, Aug. 7, 1952—Order, Oct. 6, 1953 


Charge: Interlocking directorates in violation of Section 8 of the Clayton Act; 
in connection with the manufacture and sale of bakery products. 


Before Mr. Abner LE. Lipscomb, hearing examiner. 

Mr. Paul R. Diwon for the Commission. 

Davies, Hardy, Schenck & Soons, of New York City, for Purity 
Bakeries Corp., Lewis A. Cushman and George L. Burr. 

Spalding, Sibley, Troutman & Kelley, of Atlanta, Ga., for Ameri- 
can Bakeries Co., Inc. 


OrvER DIsMIssING COMPLAINT 


This matter is before the Commission upon respondents’ appeal 
from the initial decision of the hearing examiner, briefs and oral 
argument of counsel in support of and in opposition to said appeal, 
and upon memorandum of counsel supporting the complaint filed sub- 
sequent to the presentation of arguments on the appeal. 

The complaint charges a violation of Section 8 of the Clayton Act. 
It alleges, among other things, that the individual respondents have 
served simultaneously, and that the corporate respondents have per- 
mitted the individual respondents to be elected and to serve simul- 
taneously, as directors in both of the corporate respondents. The ma- 
terial facts were stipulated. The hearing examiner filed his initial 
decision in which he found that the acts and practices of the respond- 
ents have been, and are now, in violation of Section 8 of the Clayton 
Act, and ordered the practices discontinued. Within the time per- 
mitted by the Commission’s Rules of Practice, respondents filed an 
appeal from said initial decision. Oral argument on the appeal was 
heard by the Commission on June 4, 1953. | 

Counsel supporting the complaint, by memorandum filed on August 
12, 1958, advised that, as of June 15, 1953, respondent American 
Bakeries Company, Inc., was merged with Purity Bakeries Corpora- 
tion and that the name of the surviving corporation was changed to 
American Bakeries Company. The Commission is of the opinion 
that, as a result of the merger of the two corporate respondents, no 
further proceedings in this matter are warranted and that the com- 
plaint should be dismissed. Such disposition of this case renders it 
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unnecessary to rule upon each of the points raised by the said appeal. 

The Commission having duly considered the matter and being now 
fully advised in the premises: 

It is ordered, That the complaint herein be, and it hereby is, dis- 
missed. 

Commissioner Gwynne not participating for the reason that 
oral argument on respondents’ appeal from the initial decision of the 


hearing examiner was heard prior to his appointment to the Commis- 
sion. 
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In THe Matter or 
FLORIDA PLANTERS, INC. 


DECISION IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2 (C) OF 
THE CLAYTON ACT AS AMENDED 


Docket 6104. Complaint, June 17, 19538—Decision, Oct. 6, 19538 


Where a cooperative corporation, engaged in the sale of potatoes and other 
vegetables produced by its grower members through four methods, namely, 
(1) by utilizing intermediaries or brokers to whom, as compensation for’ 
services rendered in effecting sales to buyers, including numerous customers 
who purchase in smaller volume, it paid brokerage fees ranging from 5¢ to 10¢ 
per cwt.; (2) by making sales to a broker for his own account for resale, 
on which sales it paid or allowed substantially the same commission or 
brokerage fee as that first above described; (8) by making sales to certain 
favored buyers, who usually purchase in larger volume, for resale, in con- 
nection with which said buyers deducted from the amount invoiced to 
them at the regular market price a brokerage commission, remitting the 
difference, accepted as full payment; and (4) by selling to certain other 
buyers, including chain store organizations, or direct buyers, who usually 
purchase in larger volumes for their own account for resale, and to whom 
it allowed a lower price in lieu of brokerage or commissions which were 
substantially the same as that allowed in other transactions above described: 

Held, That in the making of such payments or commission or brokerage fees 
and in the charging of lower prices in lieu thereof, as above set forth, to 
such buying agents and direct buyers, it violated Sec. 2 (c) of the Clayton 
Act as amended. 


Before Mr. James A. Purcell, hearing examiner. 


Mr. C. G. Miles and Mr. Peter J. Dias for the Commission. 
Mr. Julian C. Cathoun, of Palatka, Fla., for respondent. 


DECISION OF THE COMMISSION 


Pursuant to “Decision of the Commission and Order to File Report 
of Compliance,” dated October 6, 1953, which, following the Com- 
mission’s review of the initial decision in the instant matter and its 
consideration of the entire record, set forth its opinion that said de- 
cision was “adequate and appropriate to dispose of the proceeding,” 
said initial decision of hearing examiner James A. Purcell, as set 
out as follows, became on that date the decision of the Commission. 


INITIAL DECISION BY JAMES A. PURCELL, HEARING EXAMINER 


Pursuant to the provisions of the Act of Congress entitled “an 
Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,” approved October 15, 1914, 
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(the Clayton Act), as amended by the Robinson-Patman Act, ap- 
proved June 19, 1936 (15 U. S. C. Sec. 13), the Federal Trade Com- 
mission on June 17, 1953, issued and subsequently served its complaint 
in this proceeding upon Florida Planters, Inc., a corporation, charg- 
ing it with violation of subsection (c) of Section 2 of said Act as 
amended. On July 14, 1953, respondent filed its answer, in which 
answer it admitted all of the material allegations of facts set forth 
in said complaint and elected not to contest the same. Thereafter, 
the proceeding regularly came on for final consideration by the 
above-named Hearing Examiner theretofore duly designated by the 
Commission upon said complaint and the admission answer thereto, 
proposed findings and conclusions not having been submitted by coun- 
sel, and oral argument not having been requested. The Hearing 
Examiner, having duly considered the record herein, makes the fol- 
lowing findings as to the facts, conclusions drawn therefrom, and 
order: 


FINDINGS AS TO THE FACTS 


Paracraru 1. Florida Planters, Inc., hereinafter sometimes re- 
ferred. to as the respondent, is a cooperative corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of Florida with its principal office and place of business located 
at Hastings, Florida. 

Par. 2. The respondent is now and continuously for seven or eight 
years last past has been engaged in the business of selling potatoes 
and other vegetables, hereinafter sometimes referred to as food prod- 
ucts, produced in the State of Florida by its grower-members. It 
sells and distributes these food products by four separate and distinct 
methods described as follows: ies 

(a) The first and principal method is by utilizing intermediaries or 
brokers who act as respondent’s agents in negotiating the sale of 
respondent’s food products, at respondent’s prices and on respondent’s 
terms. Such intermediaries or brokers usually transmit purchase 
orders for such food products to the respondent, who thereafter in- 
voices and ships the food products to the customers. The respondent 
pays such intermediaries or brokers for their services in negotiating 
and making such sales for respondent’s account a commission or brok- 
erage fee. A large number of the customers sold through this method 
are sometimes referred to as small buyers who purchase in smaller 
volume. This method of respondent’s business was not challenged 


by the complaint and is here adverted to solely for illustrative pur- 
poses as hereinafter appears. 
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(b) A second method is where respondent makes certain sales to 
a broker for his, the broker’s, own account for resale (hereinafter 
sometimes referred to as a buying broker), on which sales the respond- 
ent pays or allows the same, or substantially the same, commission or 
brokerage fee that it allows a broker for effecting sales as described 
under method (a) above. 

Illustrative of such are cited certain sales of potatoes which took 
place during April and May of 1951, between respondent and one of 
its intermediaries or brokers, located in Philadelphia, Pa. In these 
transactions the respondent invoiced such intermediary or broker, and 
such intermediary or broker paid for the potatoes, at prices which were 
the same, or substantially the same, as those charged other buyers pur- 
chasing at or about the same time; but in connection with such sales 
to such intermediary or broker for his own account, respondent paid 
him brokerage in the same manner, and in the same amounts, as it 
paid him brokerage in connection with sales of potatoes to buyers 
effected through him as its, the respondent’s, intermediary or broker. 

(c) A third method employed by respondent is sales to certain 
favored buyers for resale who usually buy in larger volume. The re- 
spondent invoices these favored buyers at the regular market price, 
but in making payment therefor these buyers deduct a brokerage 
commission from the face of the invoiced amount and remit the differ- 
- ence, which different amount is accepted by respondent as full pay- 
ment. Upon receipt thereof a pencil notation is made on the invoice 
designating the difference as brokerage. 

Illustrative of such sales are those which took place during April 
and May, 1951, between respondent and two of its favored buyers, one 
located in Newark, New Jersey, and the other located in Detroit. 
Michigan. In these transactions the respondent invoiced such favored 
buyers for the potatoes at prices which were the same or substantially 
the same as those charged other buyers purchasing at or about the 
same time; but in making payment therefor the respondent allowed 
these favored buyers to deduct brokerage in the same or substantially 
the same amount as it paid or allowed its broker for effecting sales for 
it, as described in paragraph 2 (a) above, and to remit the difference, 
which difference was accepted as full payment for the invoiced amount. 

(d) A fourth method employed by respondent is sales to other 
buyers, including chain store organizations, hereinafter sometimes re- 
ferred to as direct buyers, who usually purchase in larger volumes for 
their own account for resale. To these direct buyers the respondent 
allows a lower price in lieu of brokerage or commission which is sub- 
stantially the same as the brokerage allowed in other transactions 
described herein. 
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Illustrative of such sales are those which took place during April, 
May, and June, 1951, between respondent and several direct buyers, 
including chain store organizations and food processors. In these 
transactions respondent invoiced such buyers at, and such buyers paid, 
prices which varied from time to time; but in all, or substantially all, 
instances such prices were lower by amounts ranging from approxi- 
mately five to ten cents per hundredweight than those at which other 
buyers purchasing at or about the same time were invoiced and paid. 

The brokerage fees, commissions or compensation, or allowances 
in lieu thereof, paid by respondent in all four methods described above 
range from 5¢ to 10¢ per hundredweight. 

Par. 3. In the course and conduct of its business, the respondent 
herein sold and transported, or caused such food products to be trans- 
ported, from its place of business or from elsewhere in the State of 
Florida, to the places of business of such buyers, some of whom were 
located in Florida, but most of whom were located elsewhere in the 
United States other than the State of Florida. Such sales and trans- 
portation to these buyers occurred during the three or four years 
last past. 

Par. 4. In making payments of commissions or brokerage fees as 
found in Paragraphs Two (b) and (c), and in charging lower prices 
in lieu of brokerage as found in Paragraph Two (d), the respondent, 
in the course and conduct of its business in commerce, as “commerce” 
is defined in the aforesaid Clayton Act, paid, granted or allowed some- 
thing of value as a commission, brokerage or other compensation, 
or allowance or discount in lieu thereof, in connection with the sale 
of its food products to other parties to such transactions or to their 
agents, representatives or other intermediaries therein who were, in 
fact, acting for or in behalf of, or subject to the direct or indirect 
control of such other parties. 


CONCLUSION 


The acts and practices of the respondent as above found violate 
subsection (c) of Section 2 of the Clayton Act as amended by the 
Robinson-Patman Act (U.S. C. Title 15, Section 13)., 


ORDER 


I t is ordered, That the respondent, Florida Planters, Inc., a corpo- 
ration, and its officers, directors, agents, or employees, directly or 
through any corporate or other device, in connection with the sale 


of potatoes, or any other vegetable, in interstate commerce, do forth- 
with cease and desist from: 
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1. Making payments to brokers on purchases for their own accounts 
in amounts which are the same as the amounts of brokerage fees paid 
to brokers effecting sales, as agents, to other purchasers, or in any 
other amounts which are also paid as brokerage, whether such payments 
are made upon being billed therefor or otherwise; 

2. Selling to any purchaser at prices which are lower than the prices 
at which sales are made to other purchasers in amounts which are 
the same or substantially the same as the amounts of brokerage fees 
paid to brokers effecting sales, as agents, to such other purchasers or 
in any other amounts which also are in lieu of brokerages whether 
such lower prices are charged by invoicing at a lower price or by 
permitting the purchaser to make a deduction from the regular invoice 
price in remitting payment or by any other device. 

3. Paying or granting anything of value as a commission, brokerage 
or other compensation or allowance or discount in lieu thereof to the 
other parties to such transactions, or to their agents, representatives 
or other intermediaries therein who in fact act for or in behalf, or 
are subject to the direct or indirect control, of such other parties. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is further ordered, That the respondent, Florida Planters, Inc., 
shall, within sixty (60) days after service upon it of this order, file 
with the Commission a report in writing setting forth in detail the - 
manner and form in which it has complied with the order to cease 
and desist [as required by said decision and order of October 6, 1953]. 


403443—57——_24 
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In THE MATTER OF 


CHARLES SAMUEL BERNSTEIN D. B. A. AMERICAN 
LABOR DIGEST 


DECISION IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION ACT 


Docket 6105. Complaint, June 30, 1958—Decision, Oct. 6, 19538 


Where an individual with principal office and place of business in Baltimore 
and with mailing address in Washington, D. C., engaged in the publication 
and dissemination of a magazine entitled “American Labor Digest” and 
in the sale of advertising space therein to numerous individuals and con- 
cerns in various States; through statements in said magazines and through 
oral statements of solicitors employed by him to solicit the purchase of 
advertising space, directly and by implication— 

Represented that said American Labor Digest was published and dis- 

tributed regularly every month to members of the reading public, and was 

supported by subscriptions and advertising therein, that single copies were 
available for 50¢, and that annual subscriptions were available for $5.00; and 
that it was widely circulated and distributed throughout the United States ; 

The facts being that it was not a magazine in the sense in which said designa- 
tion is generally understood; while it carried the volume and number 
designation, it was not published monthly nor regularly, and said designa- 
tions did not indicate the actual volumes or numbers published, which were 
in fact substantially less than indicated; and it was not available on news- 
stands nor at any place or store where magazines are offered for sale to 
the general purchasing public; had no subscriptions, and was mailed only 
to advertisers therein; and, while mailed to such persons and concerns 
located throughout the United States, was not distributed or available to 
members of the general reading public; and 

(b) Falsely represented or stated that it represented and was published in 
the interest and support of labor and harmonious labor management and 
that it maintained an office in Washington, D. C.; 

When in fact it did not represent labor generally, was not supported by it or 

any labor organization, and maintained no Washington office, but was merely 

a subscriber to a mailing address service located in said city; and 

Represented through certain form letters mailed to individuals and con- 

cerns throughout the United States that the respondents had authorized or 

approved the insertion of an advertisement in a prior edition of American 

Labor Digest and that a renewal of said advertisement was being: solicited ; 

and on many occasions mailed statements of account to persons. and 

concerns located in many states, which purported to be charges for adver- 
tisements authorized by the recipients; 

When in fact many of such recipients had never authorized such insertion 
and the sending of said form letters constituted a part of a scheme cal- 
culated to cause the recipients to contract for the publication of adver- 
tisements in the mistaken belief that in doing so they were renewing 
advertisements for which payment had been previously made; many of the 


— 
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\iolrecipients of said statements of account had never authorized the insertion 
of advertisements in respondents’ publication nor agreed to pay therefor 
and had in fact no knowledge that such insertion had been made; and 
those who did authorize such insertion and agreed to pay therefor would 
not have done so had they been informed of the true facts with respect to 
the nature and purpose of said American Labor Digest: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and decep- 
tive acts and practices in commerce. 

Before Mr. James A. Purcell, hearing examiner. 
Mr. William L. Pencke for the Commission. 


DEcISION OF THE COMMISSION 


Pursuant to “Decision of the Commission and Order to File Report 
of Comphance,” dated October 6, 1953, which, following the Com- 
mission’s review of the initial decision in the instant matter and its 
consideration of the entire record, set forth its opinion that said deci- 
‘sion was “adequate and approprate to dispose of the proceeding,” said 
initial decision of hearing examiner James A. Purcell, as set out as 
follows, became on that date the decision of the Commission. 


INITIAL DECISION BY JAMES A. PURCELL, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 30, 1953, issued and subse- 
quently served its complaint in this proceeding upon the respondent, 
Charles Samuel Bernstein, an individual, doing business as American 
Labor Digest, charging him with the use of unfair and deceptive acts 
and practices in commerce in violation of the provisions of said Act. 
On August 5, 1953, respondent filed his answer to the complaint, 
wherein he admitted all of the material allegations of fact set forth 
in said complaint and specifically waived all intervening procedure 
and further hearing as to said facts. Thereafter, the proceeding regu- 
larly came on for final consideration by the above-named Hearing 
Examiner, theretofore duly designated by the Commission, upon said 
complaint and the answer thereto, and said Hearing Examiner, having 
duly considered the record herein, finds that this proceeding is in the 
interest of the public and makes the following findings as to the facts, 
conclusions drawn therefrom, and order: 


FINDINGS: AS TO THE FACTS 


Paracrary 1. Respondent Charles Samuel Bernstein is an indi- 
vidual, trading and doing business under the firm name and style of 
American Labor Digest. His principal office and place of business 
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is located at 508 Snow Building, Baltimore, Maryland. Respondent 
also maintains a mailing address at Room 422, Washington Building, 
Washington, D. C. 

Par. 2. For more than one year last. past, respondent has been and 
is now engaged in the publication and dissemination of a magazine 
entitled American Labor Digest and, in connection therewith, in the 
sale of advertising space in said magazine to numerous individuals, 
business firms, and corporations located in various States of the United 
States. 

Par. 3. In the course and conduct of said business, respondent causes 
said magazine to be transported from his place of business in the State 
of Maryland to purchasers of said advertising space located in other 
States. 

Par. 4. Said magazine, American Labor Digest, contains, among 
others, the following statements : 

A Non-Partisan Labor Magazine of Modern America 

This magazine * * * is supported by subscription and advertising reve- 
nue; * + * 
and: 

The American Labor Digest, published monthly; * * * Address all com- 
munications to 422 Washington Building, Washington 5, D. C. Single copy—50 
cents, Annual Subscription, by mail $5.00. S. B. Charles, Editor. 

Don Carlos, Editor. 

Par. 5. In the course and conduct of said business, as aforesaid, 
respondent employs solicitors who call upon prospects for the pur- 
pose of soliciting the purchase of advertising space and in connection 
therewith represent to such prospective purchasers that said Amer- 
ican Labor Digest is a regularly published monthly magazine; that 
it represents or is supported or recognized by American labor or labor | 
organizations; and that it has a wide distribution and circulation 
throughout the United States. 

Par. 6. Respondent also makes use of form letters which are mailed 
to individuals, firms, and corporations throughout the United States, 
of which the following is representative: 


AMERICAN LABOR AND MANAGEMENT TEAMWORK 
AMERICAN LABOR DIGEST 
A Non-Partisan Free Enterprise Labor Magazine of Modern America 
422 Washington Building, Washington 5, D. C. 


GENTLEMEN : 

We are writing to you relative to advertising in the annual Haster Edition of 
the American Labor Digest. 

May we count on the same support of a $ — representation that we have had 
from you in the past? We can assure you that it will be greatly appreciated. 
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Thanking you for your kind consideration and pledging mutual cooperation in 
Labor Management Teamwork, we are, 
Cordially yours, 
Don CARLOS, 
Business Manager. 


Dedicated to the American Way of Life and Harmonious 
Labor-Management Relationship. 

On many occasions, respondent also mails statements of account to 
individuals, firms, and corporations located in many States of the 
United States which purport to be charges for advertisements author- 
ized by the recipients thereof. 

Par. 7. By means of the statements appearing in said magazine 
and others of similar import, not specifically set out herein, and the oral 
statements of his solicitors, respondent has represented, directly and by 
implication, that said American Labor Digest is published and dis- 
tributed regularly every month to members of the reading public; that 
it is supported by subscriptions and advertising revenue; that single 
copies are available for 50¢ and that annual subscriptions are available 
for $5.00 ; that it represents and is published in the interest and support 
of labor and harmonious labor management; that respondent main- 
tains an office in Washington, D. C., and that said magazine is widely 
circulated and distributed throughout the United States. By means of 
said form letters respondent had represented that the recipients thereof 
had authorized or approved the insertion of an advertisement in a 
prior edition of American Labor Digest and a renewal of said ad- 
vertisement was being solicited; and by means of said statements of 
account respondent represented that the recipients thereof had au- 
thorized or approved the insertion of advertisements in said magazine 
and that said statements represented the cost of such advertisements ; 
that said magazine was supported, approved or recognized by labor 
organizations and had its principal office in Washington, D. C. 

Par. 8. The aforesaid statements and representations are false, mis- 
leading, and deceptive. In truth and in fact said American Labor 
Digest is not a magazine in the sense in which said designation is 
generally understood. While it carries a volume and number designa- 
tion, it is not published monthly nor regularly, and said designations 
do not indicate the actual volumes or numbers published, and which 
are in fact substantially less than indicated. Said Digest is not avail- 
able on news stands nor at any other place or store where magazines 
are offered for sale to the general purchasing public, nor has it a cir- 
culation among subscribers. There are in fact no subscriptions, the 
magazine being mailed only to those individuals, firms, and corpora- 
tions whose advertisements appear therein; and while said individuals, 
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firms, and corporations are located throughout the United States, said 
Digest is not distributed or available to members of the general reading 
public. 

Said magazine does not represent labor generally nor is it supported 
by labor or any labor organization. Respondent does not maintain an 
office in the city of Washington, D. C., but is merely a subscriber to a 
mail address service located in said city. 

Many of the recipients of said form letters requesting payment had 
never authorized the insertion of advertisements; and the sending of 
said form letters constitutes a part of a scheme calculated to cause the 
recipients thereof to contract for the publication of advertisements in 
the mistaken belief that in doing so they were renewing advertisements 
for which payment had been previously made; and many of the re- 
cipients of said statements of account had never authorized the in- 
sertion of advertisements in respondent’s publication nor agreed to pay 
therefor and had, in fact, no knowledge that such insertion had been 
made. Moreover, the individuals, firms, and corporations who did 
authorize the insertion of advertisements in said Digest and agreed to 
pay therefor would not have done so, had they been informed of the 
true facts with respect to the nature and purpose of said American 
Labor Digest. 

Par. 9. The use by respondent of the aforesaid false, misleading, 
and deceptive statements had the tendency and capacity to lead a sub- 
stantial portion of the purchasing public into the erroneous and mis- 
taken belief that said statements and representations are true and to 
induce a substantial portion of the purchasing public, because of such 
erroneous and mistaken belief, to pay substantial amounts of money 
for advertising in respondent’s said American Labor Digest. 


CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, are 
all to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondent, Charles Samuel Bernstein, an 
individual, his agents, representatives and employees, in connection 
with the publication of the American Labor Digest, or any other 
similar publication, and in connection with the offering for sale and 
sale of advertising space in said American Labor Digest and the dis- 
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tribution thereof in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from: 

1. Representing, directly or by implication: 

(a) That the American Labor Digest is a regular monthly publica- 
tion or that single copies thereof may be purchased ; 

(b) That the American Labor Digest has subscribers, is supported 
by subscriptions, is distributed to subscribers, or to the general reading 
public; 

_ (c) That the American Labor Digest is a publication representing 
labor or is supported or recognized by labor or any labor organization 
or labor union; 

_ (d) That respondent maintains an office in Washington, D. C., or 
any other city when such is not the fact; 

.(e) That any advertisement for which respondent is requesting 
payment through statements of account or otherwise has been inserted 
with the authorization of the advertiser contrary to the fact; 

(f) That any advertisement appearing in a prior edition of respond- 
ent’s publication has been inserted with the authorization of the 
advertiser or paid for by him contrary to the fact ; 

2. Requiring or demanding payment for advertisements which have 
not been authorized or approved. 


ORDER TO FILE REPORT OF COMPLIANCE 


It ts further ordered, That the respondent, Charles Samuel Bern- 
stein, shall, within sixty (60) days after service upon him of this 
order, file with the Commission a report in writing setting forth in 
detail the manner and form in which he has complied with the order 
to cease and desist [as required by said decision and order of 
October 6, 1953]. 
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In THE MATTER OF 
BENNETT COAT CO., INC. ET AL. 


DECISION IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADB 
COMMISSION ACT AND THE WOOL PRODUCTS LABELING ACT 


Docket 6108. Complaint, July 9, 1953—Decision, Oct. 6, 1953 


Where a corporation and two officers thereof, engaged in the manufacture and 
interstate sale and distribution of certain wool products as defined in the 
Wool Products Labeling Act ; 


(a) Misbranded certain ladies’ coats in that they were not stamped, tagged, 


or labeled as required by said Act and the Rules and Regulations promul- 
gated thereunder ; 


(b) Misbranded said coats in that, labeled or tagged as containing ‘100% Wool,” 


they were composed of blended fabrics containing both wool and rayon 
fibers ; and 


(c) Misbranded said coats in that the percentage or amount of the constituent 
fibers of interlinings thereof were not separately set forth on stamps, tags, 
ete. as required by Rule 24 of said Rules and Regulations: 

Held, That such acts and practices, under the circumstances set forth, were in 
violation of the Wool Products Labeling Act and the Rules and Regulations 
promulgated thereunder and constituted unfair and deceptive acts and 
practices in commerce in violation of the Federal Trade Commission Act. 


Before Mr. William L. Pack, hearing examiner. 
Mr. George £. Steinmetz for the Commission. 


DECISION OF THE COMMISSION 


Pursuant to “Decision of the Commission and Order to File Report 
of Compliance,” dated October 6, 1953, which, following the Commis- 
sion’s review of the initial decision in the instant matter and its con- 
sideration of the entire record, set forth its opinion that said decision 
was “adequate and appropriate to dispose of the proceeding,” said 
initial decision of hearing examiner William L. Pack, as set out as 
follows, became on that date the decision of the Commission. 


INITIAL DECISION BY WILLIAM L. PACK, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, the Federal Trade Com- 
mission, on July 9, 1953, issued and subsequently served its complaint 
in this proceeding upon the respondents named in the caption hereof, 
charging them with the use of unfair and deceptive acts and practices 
in commerce in violation of the provisions of those Acts. On August 
12, 1953, respondents filed their answer, in which they admitted all of 
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the material allegations of fact set forth in the complaint and waived 
all intervening procedure and further hearing as to such facts. There- 
after the proceeding regularly came on for final consideration by the 
above-named hearing examiner, theretofore duly designated by the’ 
Commission, upon the complaint and answer, and the hearing ex- 
aminer, having duly considered the matter, finds that this proceeding 
is in the interest of the public, and makes the following findings as to 
the facts, conclusion drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paragrary 1. Respondent’ Bennett Coat Co., Inc. is a corporation 
organized and existing under and by virtue of the laws of the State of 
New York, with its office and principal place of business located at 
222 West 37th Street, New York, New York. Respondents George 
Tlumak and Louis I. Krieger are, respectively, president and secre- 
tary and treasurer of the corporation, and formulate, direct, and con- 
trol its policies, acts, and practices. 

Par. 2. Subsequent to the effective date of said Wool Products La- 
beling Act, and more especially since January 1951, respondents have 
manufactured for introduction, introduced, sold, distributed, delivered 
for shipment and offered for sale, in commerce, as “commerce” is de- 
fined in said Act, wool products, as “wool products” are defined therein. 

Par. 3. Certain of said wool products were misbranded in that they 
were not stamped, tagged, or labeled as required under the provisions 
of Section 4 (a) (2) of said Wool Products Labeling Act of 1939, and 
in the manner and form prescribed by the Rules and Regulations pro- 
mulgated thereunder. 

Par. 4. Certain of said wool products were misbranded within the 
intent and meaning of Section 4 (a) (1) of the Wool Products Labeling 
Act of 1939 and the Rules and Regulations promulgated thereunder 
in that they were falsely and deceptively labeled or tagged with respect 
to the character and amount of the constituent fibers contained therein. 
Among such misbranded wool products were ladies’ coats labeled or 
tagged by respondent corporation as containing “100% Wool” whereas 
in truth and in fact said products were not 100% wool but were com- 
posed of blended fabrics containing both wool and rayon fibers. 

Par. 5. Certain of said wool products were further misbranded in 
that the percentage or amount of the constituent fibers of interlinings 
of certain of said ladies’ coats were not separately set forth on stamps, 
tags, labels, or other means of identification in the manner, form, and 
extent required by Rule 24 of the Rules and Regulations promulgated 
by the Commission pursuant to said Wool Products Labeling Act. 
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The acts and practices of respondents, as herein found, are in viola- 
tion of the Wool Products Labeling Act of 1939 and of the Rules and 
Regulations promulgated thereunder, and are to the prejudice of the 
public and constitute unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade Commission 
Act, 

ORDER 


It is ordered, That respondent Bennett Coat Co., Inc., a corporation, 
and its officers, and respondents George Tlumak and Louis I. Krieger, 
individually, and respondents’ respective representatives, agents and 
employees, directly or through any corporate or other device, in con- 
nection with the introduction or manufacture for introduction into 
commerce, or the offering for sale, sale, transportation or distribution 
in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act and the Wool Products Labeling Act of 1939, of ladies’ 
coats or other “wool products” as such products are defined in and 
subject to the Wool Products Labeling Act of 1939, which products 
contain, purport to contain, or in any way are represented as containing 
“wool,” “reprocessed wool” or “reused wool,” as those terms are defined 
in said Act, do forthwith cease and desist from misbranding such 
products by: 

1. Falsely or deceptively stamping, tagging, labeling, or otherwise 
identifying such products as to the character or amount of the con- 
stituent fibers included therein ; 

2. Failing to affix securely to or place on each such product a stamp, 
tag, label, or other means of identification showing in a clear and 
conspicuous manner : 

(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding five percentum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (8) reused wool, (4) 
each fiber other than wool where said percentage by weight of such 
fiber is five percentum or more, and (5) the aggregate of all other 
fibers; 

(b) The maximum percentage of the total weight of such wool 
product of any nonfibrous loading, filling, or adulterating matter ; 

(c) The name or the registered identification number of the manu- 
facturer of such wool product or of one or more persons engaged in 
introducing such wool product into commerce, or in the offering for 
sale, sale, transportation, distribution or delivery for shipment thereof 
in commerce, as “commerce” is defined in the Wool Products Labeling 
Act of 1939, 
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3. Failing to set forth separately on the required stamp, tag, label, 
or other means of identification the character and amount of the 
constituent fibers contained in the interlinings of such wool products 
as provided in Rule 24 of the Rules and Regulations promulgated 
under said Wool Products Labeling Act of 1939. 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) and 
(b) of Section 8 of the Wool Products Labeling Act of 1939; and 

Provided further, That nothing contained in this order shall be 
construed as limiting any applicable provisions of said Act or the 
Rules and Regulations promulgated thereunder. 


ORDER TO FILE REPORT OF COMPLIANCE 


[tis further ordered, That the respondents, Bennett Coat Co., Inc., a 
corporation, and George Tlumak and Louis I. Krieger, shall within 
sixty (60) days after service upon them of this order, file with the 
Commission a report in writing setting forth in detail the manner and 
form in which they have complied with the order to cease and desist 
{as required by said decision and order of October 6, 1953]. 
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In THE MATTER OF 


THE BLOTTING PAPER MANUFACTURERS 
ASSOCIATION ET AL. 


CONSENT SETTLEMENT IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6107. Complaint, June 30, 1958—Decision, Oct. 8, 1953 


Where six corporations which were all the manufacturers in the United States 
- on a regular sustained basis of commercial blotting papers and dissem- 
inated printed price lists and quotations—in accordance with which they 
made substantially all their sales to their respective customers for some 
years—which, with one or two exceptions, were uniform as to prices, terms, 
and conditions of sale for comparable products; aided by their association 
and the officers thereof— 

Entered into understandings and a planned common course of action with re- 
spect to terms and conditions of sales, sale and distribution of blotting 
paper, to thwart, lessen, and suppress competition among themselves and 
others in the manufacture, sale, and distribution thereof; and, as a part 
of their cooperative activities, and to effectuate their common purpose— 

(a) Cooperatively formulated and adopted, and from time to time amended, 
a set of trade practices which included, among other things, (1) specific 
cutting and banding charges for different sizes and quantities; (2) stated 
standard size and weights, including specific price differentials for special 
weights and sizes; (3) packaging specifications, including specific price dif- 
ferentials for special packaging; and (4) regulations and charges with 
reference to colors and finishes; 

(b) Fixed, established, and maintained uniform and identical price differentials 
applicable to the different variations in colors, size, weight, trim, type, 
quantity, and packing; 

(c) Held meetings at which terms and conditions of sales and trade practices 
and policies were discussed, agreed to and acted upon; and 

(d) Fixed, established, and maintained uniform price differentials applicable 
to each of five zones into which, acting collectively for pricing purposes, 
they divided the United States, and followed the practice, regardless of 
the location of the selling manufacturer or location in a particular zone 
of the purchaser or the cost of transportation, of using Zone A prices as 
base prices and adding thereto 144¢ per pound for sales made in Zone B 
and similar additional amounts, in the case of each, for the three remaining 
zones, namely, Zones C, D, and H: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice of the public; hindered, lessened, and prevented price 
competition among them in the sale of said products and had a dangerous 
tendency so to do; and constituted unfair methods of competition in com- 
merce and unfair acts and practices therein. 


Before Mr. Everett F. Haycraft, hearing examiner. 
Mr. Floyd O. Collins for the Commission. 
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Wise, Corlett & Canfield, of New York City, for respondents gen- 
erally. 

Smith, Schnacke & Compton, of Dayton, Ohio, also represented 
Mead Corp. 

Dykema, Jones & Wheat, of Detroit, Mich., also represented Paul 
Travis and Rochester Paper Co. 

Mr. Lewis F. Powell, Jr., Mr. Joseph C. Carter, Jr., and Hunton, 
Williams, Anderson, Gay & Moore, of Richmond, Va., for Albemarle 
Paper Manufacturing Co. 


CONSENT SETTLEMENT 1 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 30th day of June 1958, issued 
and subsequently served its complaint on the respondents named in 
the caption hereof, charging them with the use of unfair methods of 
competition and unfair acts and practices in violation of the provisions 
of said Act. 

The respondents, desiring that this proceeding be disposed of by 
the consent settlement procedure as provided in Rule V of the Com- 
mission’s Rules of Practice, solely for the purpose of this proceeding, 
any review thereof, and the enforcement of the order consented to, 
and conditioned upon the Commission’s acceptance of the consent 
settlement hereinafter set forth, hereby: 

1. Admit all the jurisdictional allegations set forth in the complaint. 

2. Consent that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 
and desist. It is understood that the respondents, in consenting 
to the Commission’s entry of said findings as to the facts, conclusion, 
and order to cease and desist, specifically refrain from admitting or 
denying that they have engaged in any of the acts or practices stated 
therein to be in violation of law. 

3. Agree that this consent settlement may be set aside in whole or 
in part under the conditions and in the manner provided in para- 
graph (f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statements of the acts and 
practices which the Commission had reasons to believe were unlawful, 

1The Commission’s “Notice” announcing and promulgating the consent settlement 
as published herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on October 8, 1953, and ordered 
entered of record as the Commission’s findings as to the facts, conclusion, and order in 
disposition of this proceeding. 


The time for filing report of compliance pursuant to the aforesaid order runs from 
the date of service hereof. 
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the conclusion based thereon, and the order to cease and desist, all of 
which the respondents consent may be entered herein in final disposi- 
tion of this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


Paracrarn 1. (a) The respondent The Blotting Paper Manufac- 
turers Association, hereinafter referred to as respondent “Association,” 
is an unincorporated membership organization. Its members are 
corporations engaged in the business of manufacturing and selling 
blotting paper. The constitution and bylaws of respondent Associa- 
tion asserts its purpose to be to establish and maintain such trade 
standards and practices as may be necessary for the general welfare 
of the industry in compliance with the requirements of the National 
Industrial Recovery Act. The home address of said respondent is 
122 East 42d Street, New York, New York. 

(b) Respondent Paul Travis is an individual and is president 
of respondent Association. Respondent’s address is Rochester, 
Michigan. 

(c). Respondent Graham A. Carlton is an individual and is vice 
president of respondent Association. Respondent’s address is First 
and Hull Streets, Richmond, Virginia. 

(d) Eric G. Lagerloef is an individual and is secretary and treasurer 
of respondent Association. Respondent’s address is 122 East 42d 
Street, New York, New York. 

Par. 2. (a) Respondent Joseph Parker & Son Co. is a corporation 
organized and existing under and by virtue of the laws of the State 
of Connecticut with its home office and principal place of business 
located at 1155 Whaley Avenue, New Haven, Connecticut. Respond- 
ent is a member of respondent Association. 

(b) Respondent The Wrenn Paper Company is a corporation organ- 
ized and existing under and by virtue of the laws of the State of 
Ohio with its home office and principal place of business located at 
West First Avenue, Middletown, Ohio. The respondent is a member 
of respondent Association. 

(c) Respondent The Rochester Paper Company is a corporation 
organized and existing under and by virtue of the laws of the State of | 
Michigan with its home office and principal place of business located 
at Rochester, Michigan. Respondent is a member of respondent 
Association. 

(d) Respondent Albemarle Paper Manufacturing Company is a 
corporation organized and existing under and by virtue of the laws of 
the State of Virginia with its home office and principal place of busi- 
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ness located at Tredegar Street, Richmond, Virginia. Respondent 
is a member of respondent Association. 

(e) Respondent Standard Paper Manufacturing Company is a 
corporation organized and existing under and by virtue of the laws 
of the State of Virginia with its home office and principal place of 
business located at First and Hull Streets, Richmond, Virginia. 
Respondent is a member of respondent Association. 

(£) Respondent Mead Corporation is a corporation organized and 
existing under and by virtue of the laws of the State of Ohio with its 
home office and principal place of business located at 118 West First 
Street, Dayton, Ohio. Respondent is a member of respondent 
Association. 

Par. 3. The respondent manufacturers are all engaged in manu- 
facturing and selling commercial blotting papers of all types and are 
all the manufacturers located in the continental United States who 
are engaged in manufacturing blotting paper on a regular sustained 
basis. Said respondents manufacture approximately 90% of all the 
said blotting paper manufactured in the United States and because 
of said fact they are in a position to control the prices at which said 
products are sold to paper merchants and to control the terms and 
conditions of said sales. 

Par. 4. The respondent Association is not engaged in manufactur- 
ing and selling blotting paper; neither are the individual respondents 
so engaged in their individual capacity, but they have aided and 
abetted the respondent manufacturers in the practices herein found. 

Par. 5. In the course and conduct of their business, respondent 
manufacturers manufacture blotting paper and sell said product 
when manufactured to paper merchants and other purchasers and 
ship and/or cause said product to be shipped and transported from 
their respective factories to the purchasers thereof, many of whom 
are located in States of the United States other than the State of 
origin of said shipments. Respondents have for some years last past 
carried on a constant course of trade in said products in said com- 
meree, as herein found. 

Par. 6. Respondent manufacturers were and are in competition 
with one another and with others in the manufacture, sale, and dis- 
tribution of blotting paper in commerce among and between the 
various States of the United States and in the District of Columbia 
except insofar as actual and potential competition has been hindered, 
lessened, restricted, restrained and forestalled by the unfair methods 
of competition and unfair acts and practices in commerce, as is herein 


found. 
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Par. 7. For some years last past the respondent manufacturers, 
with the aid and assistance of respondent Association and the indi- 
vidual respondents named herein, have been engaged in unfair meth- 
ods of competition and unfair acts and practices in the commerce 
herein described, contrary to the provisions of the Federal Trade 
Commission Act in that they have acted to thwart, hinder, lessen, re- 
strict and suppress competition among and between themselves and 
others in the manufacture, sale and distribution of blotting paper by 
cooperating, combining, conspiring, agreeing, and entering into under- 
standings and a planned common course of action with respect to 
terms and conditions of sales, sales and distribution of blotting paper. 

As a part of their cooperative activities and to effectuate their 
common purpose, respondents have committed acts and promulgated, 
adopted, and used unlawful policies, methods, and practices, among 
which are the following: 

(a) Cooperatively formulated and adopted, and from time to time 
amended, a set of trade practices which include, among other things, 
(1) specific cutting and banding charges for different sizes and quanti- 
ties; (2) stated standard size and weights, including specific price 
differentials for special weights and sizes; (3) packaging specifica- 
tions, including specific price differentials for special packaging; and 
(4) regulations and charges with reference to colors and finishes. 

(b) Fixed, established, and maintained uniform and identical price 
differentials applicable to the different variations in colors, size, weight, 
trim, type, quantity, and packing. 

(c) Have held meetings at which terms and conditions of sales 
and trade practices and policies were discussed, agreed to and acted 
upon. 

(d) Have for pricing purposes collectively formulated, adopted, 
and maintained a zoning system whereby the United States is divided 
into five price zones, to-wit: Zone A, zone B, zone C, zone D, and zone 
K, and have fixed, established, and maintained uniform identical price 
differentials applicable to each of said zones. In practice respondents 
use zone A prices as base prices and when sales are made in zone B, 
14¢ per pounds is added; in zone C another 14¢ per pound is added; 
in zone D another 14¢ per pound is added; and in zone E another 
Y¢ per pound is added. This practice is followed regardless of the 
location of the selling manufacturer or location in a particular zone 
of the purchaser, or the cost of transportation. 

Par. 8. Each of the respondent manufacturers has published and 
disseminated to its customers printed price lists and printed price 
quotations, terms, and conditions of sale incorporating statements of 
trade practices, methods, policies, terms, conditions of sale such as 
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those outlined and specified in the preceding paragraph 7. For some 
years last past, all of said respondent manufacturers’ printed price 
lists and printed quotations, terms, and conditions of sale thus issued 
and disseminated, except as to one or two instances, have been uniform 
as to prices, terms, and conditions of sale for comparable products 
and said respondent manufacturers made substantially all of their 
sales in accordance therewith. 


CONCLUSION 


The acts and practices of respondents, as herein found, are all to 
the prejudice of the public, have a dangerous tendency to and have 
actually hindered, lessened, restrained, and prevented price competi- 
tion among and between said respondents in the sale of said products in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act; and constitute unfair methods of competition and unfair 
acts and practices within the intent and meaning of the Federal Trade 
Commission Act. 


ORDER TO CEASE AND DESIST 


It is ordered, That the respondents The Blotting Paper Manufac- 
turers Association, and its officers; Paul Travis, individually and as 
President of respondent Association; Graham A. Carlton, individually 
and as Vice President of respondent Association; Eric G. Lagerloef, 
individually and as Secretary and Treasurer of respondent Associa- 
tion; Joseph Parker & Son Co., a corporation; The Wrenn Paper 
Company, a corporation; The Rochester Paper Company, a corpora- 
tion; Albemarle Paper Manufacturing Company, a corporation; 
Standard Paper Manufacturing Company, a corporation; and Mead 
Corporation, a corporation, and the corporate respondents’ officers, 
agents, representatives and employees, directly or through any cor- 
porate or other device, in connection with the sale and distribution 
of blotting paper, do forthwith cease and desist from entering into, 
continuing, cooperating in, or carrying out, any planned, common 
course of action, understanding, agreement, combination, or con- 
spiracy between and among any two or more of said respondents, or 
between any one or more of said respondents and persons so engaged 
in any line of commerce as to ordinarily compete with any of said 
respondents to do or perform any of the following acts: 

1. Fixing, establishing, or maintaining by any manner whatever 
uniform prices, discounts, terms, or conditions of sale of blotting 


paper. 


4034438—57T 25 


370 FEDERAL TRADE COMMISSION DECISIONS 


Order 50 F. T; C. 


2. Using in the quoting of prices on or in the sale of blotting paper, 
the differentials in price for variance in color, weight, size, trim, 
packaging, type, or quantity of blotting paper heretofore fixed or 
established ; or, 

3. Fixing, establishing, or maintaining any differentials in price 
for any variance in color, weight, size, finish, trim, packaging, type, 
or quantity of blotting paper. 

4. Using in quoting prices on, or in the sale of blotting paper, the 
geographical zones or the price differentials between such zones here- 
tofore fixed, or fixing, establishing, or maintaining any geographical 
areas or zones for pricing purposes or any differentials in price between 
any such areas or zones for use in quoting prices on or in the sale 
of blotting paper. 

5. Using or maintaining the trade practices heretofore formulated 
and agreed upon, or agreeing upon of formulating and using any 
trade practices which specify prices or differentials in prices to be 
used in quoting prices on, or in the sale of blotting paper, or any 
similar set of rules or formula which results in uniform identical 
prices or fixed variances in prices. 

It is further ordered, That the respondents shall within sixty (60) 
days after service upon them of this order file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with this order. 


Tue Birorrrine Paper MANUFACTURERS 
ASSOCIATION. 

By [s] Paun H. Travis, President. 

By [s] A. R. Forruns, Vice-President. 
Rocuester Paper Company. 

By [s] Granam A. Cartton. 

By [s] Enric G. Lacertoer. 
JosEPH Parker & Son Co. 

By [s] H.Lxonaxp Micuaerson, Jr., 

Secretary. 


Tuer WRENN Parrr Company. 
By [s] J.J. Hatuowe1n, President. 
Tue Rocuester Parer Company. 
By [s] <A. R. Forrunn, Vice-President. 
ALBEMARLE Paper MANUFACTURING 
Company. 
By [s] F.D. Gorrwanp, President. 
STANDARD Paper MANUFACTURING 
Company. 
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Order 
By [s] G. A. Cariton, Vice-President. 
Map Corporation. 
By [s] H. E. Warraker, President. 
Dated: 


The foregoing consent settlement, is hereby accepted by the Fed- 


eral Trade Commission and ordered entered of record on this 8th 
day of October 1953. 
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In THe MarTrer oF 
NATIONAL BLIND INDUSTRIES, INC. ET AL. 


DECISION IN REGARD TO THD ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION 


Docket 6036. Complaint, Aug. 29, 1952—Decision, Oct. 20, 1953 


Where a non-profit institution serving as a coordinating agency, broker, and 
clearing house for numerous workshops for the blind, located at various 
points throughout the United States, included as one of its principal func- 
tions the assisting of the Government in locating and procuring desired 
articles made by the blind and in assisting the various workshops in market- 
ing their products to the Government as well as to private business concerns, 
charitable institutions, etc., and, as National Industries for the Blind, was 
a long established and well recognized organization; and thereafter a cor- 
poration and an individual, its officer and owner, engaged in the interstate 
sale and distribution of luminous house numbers and woven articles such 
as table and place mats, in competition with other corporations and in- 
dividuals and with eleemosynary and charitable institutions similarly 
engaged— 

(a) Made use of a corporate name which, as National Blind Industries, Inc., so 

closely resembled that of National Industries for the Blind as to be confusing 

to the public and to have the tendency and capacity to cause it to mistake 
said private business enterprise for the other and thereby cause, or tend 
to cause, trade and contributions to be diverted unfairly to said private 
enterprise from the afliliates of National Industries for the Blind; and 

Represented that they had facilities for training blind persons in handicraft 

and that contributions solicited from the public in connection with the 

sale of their merchandise would be used to train blind persons and for other 
rehabilitation work among the blind; 

The facts being they had not trained any blind persons and were without 
facilities so to do; the only blind person in their employ received his training 
elsewhere, as did others engaged in making various articles sold by said 
corporation and its owner; and contributions were not otherwise used in 
rehabilitation work among the blind, but were made use of, as respects the 
major portion, for other purposes such as commissions of solicitors, salaries 
of collectors and other employees, rent on their place of business and pay- 
ments to said owner as income and also on an indebtedness due him by said 
corporation : 

Held: That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and of their competitors and constituted unfair 
methods of competition in commerce and unfair and deceptive acts and 
practices therein. 


(b 


~— 


Before Mr. William L. Pack, hearing examiner. 
Mr. J.W. Brookfield, Jr., for the Commission. 
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Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated October 20, 1953, the 
initial decision in the instant matter of hearing examiner William L. 
Pack, as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY WILLIAM L, PACK, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 29, 1952, issued and sub- 
sequently served its complaint in this proceeding upon the respond- 
ents named in the caption hereof, charging them with the use of 
unfair methods of competition and unfair and deceptive acts and 
practices in commerce in violation of the provisions of that Act. 
After the filing by respondents of their answers to the complaint, 
hearings were held at which testimony and other evidence in support 
of and in opposition to the allegations of the complaint were intro- 
duced before the above-named hearing examiner, theretofore duly 
designated by the Commission, and such testimony and other evidence 
were duly recorded and filed in the office of the Commission. There- 
after the proceeding regularly came on for final consideration by 
the hearing examiner on the complaint, answers, testimony and other 
evidence, and proposed findings as to the facts and conclusions sub- 
mitted by counsel supporting the complaint and by certain of the 
respondents (oral argument not having been requested); and the 
hearing examiner, having duly considered the matter, finds that this 
proceeding is in the interest of the public and makes the following 
findings as to the facts, conclusion drawn therefrom, and order, 


FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondent National Blind Industries, Inc., is a cor- 
poration organized and doing business under and by virtue of the laws 
of the District of Columbia, with its place of business located at 1211 
“T” Street, N. W., in the city of Washington, District of Columbia. 
Respondent David A. Ulrey formulates the policies of the corporation 
and directs and controls all of its practices and activities. While his 
official title in the corporation is that of Secretary and Treasurer, 
such title is of no significance as respondent Ulrey is in fact the 
owner of the business and has complete control over it. 
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In the formation of the corporation respondents Walter O. Ulrey 
and Frances D. Lehman appeared as incorporators along with David 
A. Ulrey. It also appears that in the organization of the corporation 
Walter O. Ulrey was elected President and Frances D. Lehman 
Vice-President. These titles, however, were only nominal, as neither 
of the two has ever had any part in formulating the policies of the 
business or directing its activities. Walter O. Ulrey appears to have 
visited the corporation’s place of business only once or twice and he 
resigned his office in July 1952, having had no connection with the 
business since that time. Miss Lehman was in the employ of the 
corporation from approximately the date of its organization in July 
1951 to March 1952, her duties being principally of a clerical nature. 
She has never had any financial investment in the business but re- 
ceived a weekly salary in her capacity as an employee. Her em- 
ployment was terminated in March 1952, since which time she has been 
employed in work of an entirely different nature. 

In view of these facts it is concluded that no sound basis exists for 
retaining these two individuals as respondents in the proceeding and 
the complaint is being dismissed as to them. The word respondents 
as used hereinafter will therefore include only the corporate respond- 
ent and respondent David A. Ulrey unless the contrary is indicated. 

Par. 2. Respondents are and have been engaged in the sale and dis- 
tribution of luminous house numbers, and woven articles such as table 
and place mats. Respondents cause and have caused their products, 
when sold, to be transported from their place of business in the Dis- 
trict of Columbia to purchasers located at other points within the 
District of Columbia and also in the States of Maryland and Virginia. 

In the sale and distribution of their products respondents are and 
have been in substantial competition with other corporations and in- 
dividuals, and with eleemosynary and charitable institutions, engaged 
in the sale and distribution of similar products in commerce in the 
District of Columbia and between and among the various States of 
the United States. 

Par. 3. In promoting the sale of their products respondents have 
represented to prospective customers that the articles are made by 
blind persons, and the first issue raised by the complaint is whether 
this representation is true. The principal item sold by respondents 
has been luminous house numbers. The two pieces of wood used 
in making the numbers are purchased by respondents in pre-cut 
sizes, one of the two being a small post or stake and the other a small 
rectangular board. The two pieces of wood are fastened together 
by a blind worker by means of screws inserted in pre-cut holes, the 
board being placed crosswise the stake and near the top. To the 
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board the blind worker affixes metal numerals theretofore purchased 
by respondents. The entire sign is then painted by the blind worker. 
The signs are designed to be placed in the front yard of a residence 
and are made luminous in order that they may be visible at night. 

As his compensation the single blind worker who has been engaged 
in this work receives $1.00 per sign. The price received by respond- 
ents for the finished signs was originally $2.50 each but later was 
raised to $3.50. Sales are solicited over the telephone by persons 
employed by respondents for that purpose. The signs are delivered 
and the purchase price collected by still other employees. All of 
these employees are sighted rather than blind persons. 

It is urged in support of the complaint that the work done on the 
signs by the blind worker constitutes a mere assembling process, and 
that respondents’ representation that the signs are made by the blind 
is unwarranted and misleading. The examiner rejects this contention. 
The work done by the blind person constitutes the major portion of 
the process of making the sign and respondents are warranted in 
representing the signs as having been made by the blind. 

The only other work of a substantial nature done at respondents’ 
place of business is the caning of chairs. It is not disputed that all 
of this work is done by blind persons, some seven or eight of such 
persons having at various times been engaged in such work. 

In addition to the sale of house numbers and the caning of chairs, 
respondents have at times sold a few household articles such as woven 
table and place mats. All of these articles were made by blind 
persons, although not at respondents’ place of business nor by persons 
in respondents’ employ. The articles were made by blind persons in 
their homes or in institutions for the blind in the District of Columbia. 

Par. 4. In connection with the sale of their merchandise respond- 
ents have solicited contributions from the public, representing that 
they have facilities for training blind persons in handicraft and that 
such contributions will be used to train blind persons and for other 
rehabilitation work among the blind. These contributions have been 
solicited principally over the telephone, calls being made to prospects 
in the Washington metropolitan area by women employed by re- 
spondents for that purpose. The solicitor frequently states to the 
prospect that she is a member of a “Ladies Committee” engaged in 
soliciting funds to help the blind. The solicitors usually work on a 
commission basis, receiving 35% of all funds obtained through their 
efforts. The actual collecting of the amounts subscribed is done by 
other employees who usually are employed on a salary basis. 

Respondents’ representations were unwarranted and misleading. 
Respondents have not in fact trained any blind persons and are with- 
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out facilities for such work. As indicated above, only one blind 
person has been employed in making the house numbers sold by re- 
spondents, and this person received his training elsewhere and be- 
fore he became associated with respondents. In fact, it appears that 
this person approached respondents on his own initiative and sug- 
gested the house number enterprise. None of the few persons en- 
gaged in caning chairs received his training in such work from re- 
spondents, all having been previously trained elsewhere. Nor were 
such contributions otherwise used in rehabilitation work among the 
blind, the major portion being used for other purposes such as com- 
missions of solicitors, salaries of collectors and other employees, rent 
on respondents’ place of business, and payments to respondent David 
A. Ulrey as income and also on an indebtedness due him by the 
corporation. 

Par. 5. The complaint also charges that the name of the respondent 
corporation, “National Blind Industries, Inc.,” is in and of itself 
false and misleading, one of the reasons assigned for this charge being 
that the name so closely resembles that of another organization that its 
use by respondents has the tendency and capacity to confuse and mis- 
lead the public. The other organization in question is the “National 
Industries for the Blind” which has its headquarters in New York 
City. This organization, which is a non-profit institution, serves as a 
coordinating agency, broker and clearing house and numerous work- 
shops for the blind which are affiliated with it and which are located 
at various points throughout the United States. The United States 
Government is frequently in the market for numerous articles made 
by the blind, and one of the principal functions of National Indus- 
tries for the Blind is to assist the Government in locating and pro- 
curing the articles desired, and to assist the various workshops in 
marketing their products to the Government as well as to private 
business concerns, charitable institutions, ete. National Industries 
for the Blind is a long established and well recognized organization, 
its origin having antedated that of respondent corporation by many 
years. 

The examiner finds that this charge in the complaint is well 
founded. The name of the corporate respondent, National Blind 
Industries, Inc., so closely resembles that of National Industries for 
the Blind as to be confusing to the public and to have the tendency 
and capacity to cause the public to mistake respondent corporation 
for National Industries for the Blind, thereby causing, or having 
the tendency and capacity to cause, trade and contributions to be 
diverted unfairly to respondents from the affiliates of National In- 
dustries for the Blind. Unlike National Industries for the Blind 
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and its affiliates, respondent corporation is not a non-profit institu- 
tion but is a private business enterprise. 

Par. 6. The complaint appears to charge also that, irrespective of 
the similarity between the name of respondent corporation and that 
of National Industries for the Blind, the corporate name is mis- 
leading. The allegations of the complaint in this respect are that 
“Through the use of the corporate name ‘National Blind Industries, 
Inc.’ respondents represent that said corporation is a charitable or 
eleemosynary institution devoted exclusively to the interests of the 
blind and operating at the national or nation wide level; that all 
the articles sold and offered for sale by them are made by blind 
persons and that the business is conducted for the benefit of the blind.” 
There appears to be no evidence in the record, certainly no substantial 
evidence, indicating that the corporate name represents or connotes all 
of these things to the public, and the examiner is of the view that the 
name cannot reasonably be so construed. The name does represent or 
imply that the articles offered for sale by respondents are made by 
blind persons but, as heretofore pointed out, this representation 
is true. 

Par. 7. The acts and practices of the respondents as set forth in 
Paragraphs Four and Five have the tendency and capacity to con- 
fuse, mislead and deceive a substantial portion of the public as to 
respondents’ business and its facilities, and the tendency and capacity 
to cause such members of the public, as a result of such confusion 
and misunderstanding, to make purchases from and contributions 
to respondents which they would not otherwise make. In consequence, 
substantial trade has been diverted unfairly to respondents from 
their competitors. 


CONCLUSION 


The acts and practices of the respondents as set forth above are all 
to the prejudice of the public and of respondents’ competitors, and 
constitute unfair methods of competition and unfair and deceptive acts 
and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER 


It is ordered, That respondent National Blind Industries, Inc., a 
corporation, and its officers, and respondent David A. Ulrey, individ- 
ually and as an officer of said corporation, and respondent’s representa- 
tives, agents and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale and distribu- 
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tion of house numbers, woven goods or any other products in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from: 

1. Representing, directly or by implication, that respondents have 
facilities for training, or that they do train, blind persons. 

2. Representing, directly or by implication, that contributions re- 
ceived from the public will be used to train or rehabilitate the blind 
or otherwise used for the benefit of the blind. 

3. Using as a part of respondents’ corporate or trade name the words 
“National Blind Industries,” or any other word or combination of 
words substantially similar to the name “National Industries for the 
Blind.” 

It is further ordered, That the complaint be, and it hereby is, dis- 
missed as to respondents Walter O. Ulrey and Frances D. Lehman. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents, National Blind Industries, Inc., 
a corporation, and David A. Ulrey, individually and as an officer of 
said corporation, shall, within sixty (60) days after service upon them 
of this order, file with the Commission a report in writing setting forth 
in detail the manner and form in which they have complied with the 
order to cease and desist [as required by said declaratory decision and 
order of October 20, 1953]. 
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HOLTITE MANUFACTURING COMPANY AND CAT’S PAW 
RUBBER COMPANY, INC. ET AL. 


DECISION IN REGARD TO THE ALLEGED VIOLATION OF SEC. (A) OF THE 
CLAYTON ACT, AS AMENDED 


Docket 5828. Complaint, Nov. 7, 1950—Decision, Oct. 22, 1953 


Where the largest manufacturer of rubber heels and soles in the United States, 
engaged in the competitive interstate sale and distribution, nationally, of a 
line of its said products under its nationally advertised brand name “Cat’s 
Paw” and various other brand names, including customers’ private brands, 
to wholesalers of shoe repair materials, or shoe finders, and to operators of 
chain shoe repair shops in department stores throughout the United States, 
to retailers of shoe repair and maintenance materials, and to independent 
shoe repair shops— 

{a) Discriminated in price between different purchasers of rubber heels and soles 
and findings, of like grade and quality, by selling said products to some of its 
customers at substantially higher prices than it sold such products of like 
grade and quality to other of its customers, through granting discounts, 
volume or otherwise, rebates, and allowances on sales to favored customers, 
including shoe finders and large operators of chain shoe repair shops, com- 
petitively engaged either with other shoe finders or with other shoe repair 
shops, retail shoe stores, and retailers of shoe repair and maintenance 
materials who purchased rubber heels and soles and findings either from said 
manufacturer or from shoe finder-customers of it, or from whomsoever 
purchased, within the various trading areas in which said favored customers 
were engaged in business, and who did not receive the benefit of such dis- 
eriminatory discounts, ete., and the substantially lower prices and dis- 
eriminations thereby brought about, ranging from one per cent to as high 
as about twenty per cent; and 

Where (1) an individual businessman; and (2) a corporation, and various 
individuals, its officers and stockholders, partners in an associated and 
common enterprise; which were engaged in the interstate sale and distribu- 
tion at wholesale of leather and rubber shoe repair materials and other 
products classified as findings, such as shoe polish, saddle soap, nails, laces, 
heel plates, shoe machinery, and other products and materials used in the 
repair, rebuilding, alteration, servicing, cleaning, or preservation of shoes, 
slippers, sandals, boots, and similar footwear products, were among the 
largest shoe finders in the Chicago, Illinois, area and sold to independent 
and chain operators, shoe repair shops, retail shoe stores, and to retailers of 
shoe repair and maintenance materials, in competition with other shoe 
finders who purchased leather and rubber shoe repair materials and findings 
from manufacturers or suppliers thereof for resale within the various trading 
areas in which said respondents offered and sold said products; and said 
manufacturer— 

(b) Jointly and severally discriminated in price between different purchasers 
of rubber heels and soles and findings, of like grade and quality, made by 
said manufacturer, by selling said products to some of their customers at 
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substantially higher prices than they sold such products of like grade and 
quality to others of their customers through granting discounts, volume or 
otherwise, rebates, and allowances, to favored customers, particularly large 
operators of chain shoe repair shops, competitively engaged with other shoe 
repair shops, retail shoe stores, and retailers of shoe repair and maintenance 
materials who purchased rubber heels and soles and findings from said 
respondents or from whomsoever purchased, within the various trading areas. 
in which said favored customers were engaged and who did not receive the 
benefit of such discriminatory discounts, etc., and the substantially lower 
prices and discriminations thereby brought about, ranging from one per cent 
to as high as about fifty per cent; and 

Where aforesaid individual shoe finder, engaged as above set forth— 

(c) Discriminated in price between different purchasers of leather and rubber 
heels and soles and findings, of like grade and quality, by selling said prod- 
ucts to some of its customers at substantially higher prices than it sold 
such products of like grade and quality to others of its customers, through 
granting discounts, rebates, or allowances to favored customers, particu- 
larly large operators of chain shoe repair shops, which were competitively 
engaged with other shoe repair shops, retail shoe stores, and retailers 
of shoe repair and maintenance materials who purchased leather and 
rubber heels and soles and findings from said individual shoe finder or from 
whomsoever purchased, within the various trading areas in which said fa- 
vored customers were engaged in business, and who did not receive the 
benefit of such discriminatory discounts, etc., and the substantially lower 
prices thereby brought about, ranging from one per cent to as high as about 
twenty per cent; and 

Where said second shoe finder group, i. e., said corporation and its officer and 
stockholder partners, associated as above set forth— 

(d) Discriminated in price between different purchasers of leather and rubber 
heels and soles and findings, of like grade and quality, by selling said prod- 
ucts to some of its customers at substantially higher prices than it sold 
such products of like grade and quality to others of its customers through 
granting discounts, rebates, or allowances to favored customers, particu- 
larly large operators of chain shoe repair shops, competitively engaged with 
other shoe repair shops, retail shoe stores, and retailers of shoe repair and 
maintenance materials who purchased leather and rubber heels and soles and 
findings from said group enterprise or from whomsoever purchased within 
the various trading areas in which said favored customers were engaged 
in business and who did not receive the benefit of such discriminatory dis- 
counts, etc., and the substantially lower prices and discriminations thereby 
brought about, ranging from one percent to as high as about twenty percent ; 
Effect of which discrimination in price, as above set forth, might be sub- 
stantially to lessen competition or tend to create a monopoly in the lines of 
commerce in which respondents and their purchasers were respectively 
engaged, or to injure, destroy, or prevent competition with said respondents 
or with customers of theirs who received the benefits of such discrimina- 
tions: 

Held, That such alleged acts and practices of said respondents, as above set 
forth, constituted violations of Subsection (a) of Section 2 of the Clayton 
Act, as amended by the Robinson-Patman Act. 


Before Mr. Frank Hier, hearing examiner. 
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Mr. James I. Rooney and Mr. James S. Kelaher for the Commission. 

Gordon & Feinblatt, of Baltimore, Md., for Holtite Manufacturing 
Co., Cat’s Paw Rubber Co., Inc., Morris Eisen, Larry L. Esterson 
and Albert A. Esterson. 

Mr. I. Leonard Kovitz, of Chicago, Il., for Jack Klinger. 

Lederer, Livingston, Kahn & Adsit, of Chicago, Ill., for K. Kaplan 
Sons & Co., Rudolph E. Kaplan, Eli E. Kaplan, I. Gilbert Kaplan, 
Sidney Kaplan, Rubin Chupack and Edwin Kardon. 


ORDERS AND DECISION OF THE COMMISSION 


Order denying respondents’ appeal from initial decision of hear- 
ing examiner and decision of the Commission and order to file report 
of compliance, Docket 5828, October 22, 1953, follows: 

This matter came on to be heard by the Federal Trade Commission 
upon an appeal by all of the respondents herein with the exception 
of Jack Klinger from the initial decision of the hearing examiner, 
briefs in support of and in opposition to said appeal and oral argu- 
ment thereon, an order granting leave to respondents to show cause 
why the form of order contained in the initial decision should not 
be entered as the order to cease and desist of the Commission, re- 
spondents’ objections stated in answer to said order to show cause, 
and answer of counsel supporting complaint in opposition to said 
objections. 

The record herein consists of a complaint and respondents’ answers 
admitting all of the material allegations of fact. These answers were 
filed by respondents after an agreement had been reached between 
them and counsel supporting the complaint as to the form of proposed 
order which would be urged by all counsel. It was clearly under- 
stood, however, that the Commission was not bound to issue its order 
to cease and desist in the form proposed. The hearing examiner in 
his initial decision varied from the form of the proposed order by 
omitting from its provisos which, in effect, state that the defenses 
of cost justification and of meeting the equally low price of a com- 
petitor are available to respondents under the order. Respondents 
appealed from this initial decision on the ground that the exclusion 
of these provisos took from them substantial rights to which they are 
entitled. Further objection was made to the entry of any order to 
cease and desist herein prior to disposition by the Commission of the 
cases in Docket Nos. 6042, 6048, 6044, and 6045, involving competitors’ 
‘pricing practices. 

Respondents’ contention that the omission of the provisos from the 
order is erroneous is of no merit. The Supreme Court of the United 
States in Federal Trade Commission v. The Ruberoid Co., 343 U.S. 
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470 (1952) stated that such provisos are necessarily implicit in every 
such order of the Commission. However, as stated by that court, 
the implicit availability of these defenses does not allow respondents 
to relitigate issues already decided by the proceeding before the Com- 
mission which resulted in the order to cease and desist. Thus, the 
only difference between the proposed order and the order adopted. by 
the hearing examiner is that the proposed order would allow re- 
spondents to relitigate on the questions of meeting competition and 
cost justification in a proceeding for violation of the order on the same 
facts as considered herein. The Commission is of the opinion that 
the order contained in the intitial decision provides the more adequate 
relief from the complained of practices and is proper in all respects. 

As to respondents’ contention that no order should be issued herein 
until its disposition of the cases in Docket Nos. 6042, 6048, 6044, 
and 6045 involving competitors’ pricing practices, the Commission, 
on August 5, 1958, issued its decision accepting a consent settlement 
containing an order to cease and desist in each of these cases. The 
basis for this objection, therefore, has been eliminated. 

The Commission, therefore, being of the opinion that respondents’ 
grounds for appeal are of no merit and that the initial decision of 
the hearing examiner is appropriate in all respects to dispose of this 
proceeding: 

It is ordered, That respondents’ appeal from the initial decision of 
the hearing examiner be, and it hereby is, denied. 

It is further ordered, That the initial decision of the hearing ex- 
aminer shall, on the 22d day of October 1953, become the decision | 
of the Commission. 

It is further ordered, That the respondents shall within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist contained 
in said initial decision, a copy of which is attached hereto. 

Commissioners Howrey and Carretta not participating for the 
reason that oral argument on respondents’ appeal from the initial 
decision was heard prior to their appointment to the Commission. 

Said initial decision, thus adopted by the Commission as its 
decision, follows: 


INITIAL DECISION BY FRANK HAIER, TRIAL EXAMINER 


Pursuant to the provisions of the Clayton Act as amended by the 
Robinson-Patman Act (15 U.S. C. Sec. 13), the Federal Trade Com- 
mission on November 7, 1950, issued and subsequently served its com- 
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plaint in this proceeding upon Holtite Manufacturing Company, a 
corporation, Cat’s Paw Rubber Company, Inc., a corporation, Morris 
Hisen, Larry L. Esterson, and Albert A. Esterson, individually and 
as officers of said two corporations; upon Jack Klinger, an individual 
doing business as A. Leveton Company; and upon K. Kaplan Sons 
and Company, a corporation, Rudolph E. Kaplan and Eli E. Kaplan, 
individually and as officers thereof, Rudolph E. Kaplan, Eli E. Kaplan, 
I. Gilbert Kaplan, Sidney Kaplan, Rubin Chupack and Edwin Kar- 
don, individually and as copartners doing business as Reick, Langen- 
dorf and Company, a partnership, charging them with violation of 
subsection (a) of section 2 of said Act as amended. Time within 
which to file answer, as fixed in the complaint, was, by the trial 
examiner, enlarged for respondents Holtite Manufacturing Company 
and Cat’s Paw Rubber Company, Inc., and the individuals named as 
their officers, but all the remaining respondents filed answers on De- 
cember 4, 1950. Thereafter, on January 4, 1951, respondents Holtite 
Manufacturing Company, Cat’s Paw Rubber Company, Inc., Morris 
Eisen, Larry L. and Albert A. Esterson filed answer through counsel 
admitting all the material allegations of the complaint and waiving 
all intervening procedure and further hearing as to the facts. On 
January 12, 1951, the remainder of the named respondents, with the 
exception of Jack Klinger, through counsel filed motion to withdraw 
their answer filed December 4, 1950, and to substitute therefor an 
_ amended answer admitting all the material allegations of the com- 
plaint and waiving all intervening procedure and further hearing 
as to the facts, which motion was granted by the trial examiner and 
said amended answer filed. On January 24, 1951, respondent Jack 
Klinger through counsel filed motion to withdraw answer dated De- 
cember 4, 1950, and to substitute amended answer admitting all the 
material allegations of the complaint and waiving all intervening 
procedure and further hearing as to the facts, which motion was 
granted by the trial examiner, the amended answer filed and the record 
closed. 

Thereafter, the proceeding regularly came on for final consider- 
ation by said trial examiner on the complaint, answer, and amended 
answers thereto and said trial examiner, having duly considered the 
record herein, makes the following findings as to the facts, conclusion 
drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent Holtite Manufacturing Company is a 
Maryland corporation with its office and principal place of business 
located at Warner and Ostend Streets, Baltimore, Maryland. 
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Respondent Cat’s Paw Rubber Company, Inc., is a Maryland cor- 
poration with its office and principal place of business located at 
Warner and Ostend Streets, Baltimore, Maryland, and is a wholly 
owned subsidiary of respondent Holtite Manufacturing Company. 

Respondents Morris Kisen, Larry L. Esterson, and Albert A. Ester- 
son are individuals and are President, Vice President, and Secretary- 
Treasurer, respectively, of respondent Holtite Manufacturing Com- 
pany and are Secretary-Treasurer, Vice President, and President, re- 
spectively, of corporate respondent Cat’s Paw Rubber Company, Inc. 
Said individual respondents formulate, control, and direct the policies, 
practices, and methods of said corporate respondents. All of the 
respondents named in this paragraph are hereinafter referred to 
jointly and severally as respondent Cat’s Paw. 

Par. 2. Respondent Jack Klinger is an individual doing business 
under the trade name and style of A. Leveton Company, hereinafter 
referred to as respondent A. Leveton Company, with his office and 
principal place of business located at 711 West Roosevelt Road, Chi- 
cago, Illinois. 

Par. 3. Respondent K. Kaplan Sons and Company is an Illinois 
corporation with its office and principal place of business located at 
711 North Milwaukee Avenue, Chicago, [linois. 

Respondents Rudolph E. Kaplan and Eli E. Kaplan are individuals 
~ and are President and Secretary-Treasurer, respectively, of respond- 
ent K. Kaplan Sons and Company, and as such formulate, control, 
and direct the policies, practices, and methods of said respondent 
corporation. 

The aforesaid individual respondents Rudolph E. Kaplan and Eli 
K. Kaplan, together with individual respondents I. Gilbert Kaplan, 
Sidney Kaplan, Rubin Chupack, and Edwin Kardon, own all of the 
capital stock of K. Kaplan Sons and Company, and are copartners 
doing business under the firm name and style of Reick, Langendorf 
and Company with its office and principal place of business located 
at 31 South Wells Street, Chicago, Illinois. All of the respondents 
named in this paragraph are hereinafter referred to jointly and 
severally as respondent K. Kaplan. 

Par. 4. Respondent Cat’s Paw is now and has been since June 19, 
1936, engaged in the manufacture, sale, and distribution of a line of 
rubber heels and soles and allied products used in the shoe repair 
industry. Respondent Cat’s Paw is the largest manufacture of rub- 
ber heels and soles in the United States. 

Said respondent sells and distributes its products principally under 
the nationally advertised brand name “Cat’s Paw,” and also under 
various other brand names, including customers’ private brands. 
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Said products are sold nationally to wholesalers of shoe repair ma- 
terials, known generally as shoe finders; and to operators of chain 
shoe repair shops located in department stores throughout the United 
States, retail shoe stores, retailers of shoe repair and maintenance 
materials, and independent shoe repair shops. 

Respondent Cat’s Paw causes said products, when sold, to be trans- 
ported from the place of manufacture at Baltimore, Maryland, to the 
purchasers thereof located in the various States of the United States 
and in the District of Columbia. There is and has been at all times 
‘herein mentioned a continuous current of trade and commerce in said 
products across State lines between respondent’s manufacturing plant 
and purchasers of such products. Said products are sold and dis- 
tributed for use, consumption, and resale within the various States of 
the United States and in the District of Columbia. 

Par. 5. Respondents A. Leveton Company and K. Kaplan, since 
June 19, 1936, have been and are now engaged in the sale and dis- 
tribution at wholesale of leather and rubber shoe repair materials, 
and other products classified as findings, such as shoe polish, saddle 
soap, nails, laces, heel plates, shoe machinery, and other products and 
materials, all for use in the repair, rebuilding, alteration, servicing, 
cleaning, or preservation of shoes, slippers, sandals, boots, and similar 
footwear products. Said respondents, generally known as shoe find- 
ers, are among the largest shoe finders in the Chicago, Illinois, area 
and sell to independent and chain operated shoe repair shops, retail 
shoe stores and to retailers of shoe repair and maintenance materials. 

Said respondents cause said products, when sold, to be transported 
from the points of origin of shipments to the purchasers thereof lo- 
cated in the various States of the United States and in the District 
of Columbia. There is and has been at all times herein mentioned 
a continuous current of trade and commerce in said products across 
‘State lines between the points of origin of shipment and the pur- 
chasers of such products. Said products are sold and distributed 
for use, consumption, and resale within the various States of the 
United States and in the District of Columbia. 

Par. 6. Inthe course and conduct of its business, as aforesaid, re- 
spondent Cat’s Paw is now and during the times herein mentioned 
has been in substantial competition with other corporations and firms 
engaged in the business of manufacturing, selling, and distributing 
materials and findings used in the shoe repair industry, and with 
shoe finders engaged in the business of selling and distributing said 
products in interstate commerce. Respondents A. Leveton Company 
and K. Kaplan, in the’course and conduct of their business, as afore- 
said, are now and during the times herein mentioned have been m 
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substantial competition with other shoe finders who purchase leather 
and rubber shoe repair materials and findings from manufacturers 
or suppliers thereof for resale within the various trading areas in 
which respondents offer for sale and sell said products. 

Par. 7. Respondent Cat’s Paw, in the course and conduct of its 
business, as hereinbefore set forth, has been since June 19, 1936, and 
now is discriminating in price between different purchasers of rubber 
heels and soles and findings, of like grade and quality, by selling said 
products to some of its customers at substantially higher prices than it 
sells such products of like grade and quality to others of its customers. 

The aforesaid discriminations in price are effected by granting 
discounts, volume or otherwise, rebates and allowances on sales to 
favored customers, including shoe finders and large operators of 
chain shoe repair shops, which have the net effect, either directly or 
indirectly, of reducing said customers’ prices to a substantially lower 
amount than respondent charges others of its customers on products 
of like grade and quality. Said discriminations in price vary in 
amount and range from one percent to as high as approximately 
twenty percent. 

The favored customers receiving the aforesaid discriminations in 
price are competitively engaged either with other shoe finders or with 
other shoe repair shops, retail shoe stores, and retailers of shoe repair 
and maintenance materials who purchase rubber heels and soles and 
findings either from respondent Cat’s Paw or from shoe finder-cus- 
tomers of respondent Cat’s Paw, or from whomsoever purchased, with- 
in the various trading areas in which said favored customers are en- 
gaged in business. ; 

Par. 8. Respondent Cat’s Paw and respondents A. Leveton Com- 
pany and K. Kaplan, jointly and severally, in the course and conduct 
of their business, as hereinbefore set forth, are now and during the 
times herein mentioned have been discriminating in price between 
different purchasers of rubber heels and soles and findings, of like 
grade and quality, manufactured by respondent Cat’s Paw, by selling 
said products to some of their customers at substantially higher prices 
than they sell such products of like grade and quality to others of 
their customers. 

The aforesaid discriminations in price are effected by granting 
discounts, volume or otherwise, rebates and allowances to favored 
customers, particularly large operators of chain shoe repair shops, 
which have the net effect, either directly or indirectly, of reducing 
said customers’ prices to a substantially lower amount then said 
respondents, jointly and severally, charge others of their customers 
for products of like grade and quality. Said discriminations in price 
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‘vary widely and range from one percent to as high as approximately 
fifty percent. 

The favored customers receiving the aforesaid discriminations in 
price are competitively engaged with other shoe repair shops, retail 
shoe stores, and retailers of shoe repair and maintenance materials 
who purchase rubber heels and soles and findings from respondents 
named herein, or from whomsoever purchased, within the various 
trading areas in which said favored customers are engaged in business. 

Par. 9. Respondent A. Leveton Company in the course and con- 
duct of its business, as hereinbefore set forth, has been during the 
times herein mentioned and now is discriminating in price between 
different purchasers of leather and rubber heels and soles and findings, 
of like grade and quality, by selling said products to some of its cus- 
tomers at substantially higher prices than it sells such products of like 
grade and quality to others of its customers. 

The aforesaid discriminations in price are effected by granting dis- 
counts, rebates or allowances to favored customers, particularly large 
operators of chain shoe repair shops, which have the net effect, either 
directly or indirectly, of reducing said customers’ prices to a sub- 
stantially lower amount than respondent charges others of its cus- 
tomers for products of like grade and quality. Said discriminations 
in price vary widely in amount and range from one percent to as 
high as approximately twenty percent. 

The favored customers receiving the aforesaid discriminations in 
price are competitively engaged with other shoe repair shops, retail 
shoe stores, and retailers of shoe repair and maintenance materials 
who purchase leather and rubber heels and soles and findings from 
respondent A. Leveton Company, or from whomsoever purchased, 
within the various trading areas in which said favored customers are 
engaged in business. 

Par. 10. Respondent K. Kaplan, in the course and conduct of its 
business, as hereinbefore set forth, has been during the times herein 
mentioned and now is discriminating in price between different pur- 
chasers of leather and rubber heels and soles and findings, of like grade 
and quality, by selling said products to some of its customers at sub- 
stantially higher prices than it sells such products of like grade and 
quality to others of its customers. 

The aforesaid discriminations in price are effected by granting 
discounts, rebates or allowances to favored customers, particularly 
large operators of chain shoe repair shops, which have the net effect, 
either directly or indirectly, of reducing said customers’ prices to a 
substantially lower amount than respondent charges others of its cus- 
tomers for products of like grade and quality. Said discriminations 
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in price vary widely in amount and range from one percent to as high 
as approximately twenty percent. i 

The favored customers receiving the aforesaid discriminations in 
price are competitively engaged with other shoe repair shops, retail 
shoe stores, and retailers of shoe repair and maintenance materials 
who purchase leather and rubber heels and soles and findings from 
respondent K. Kaplan, or from whomsoever purchased, within the 
various trading areas in which said favored customers are engaged 
in business. 

Par. 11. The effect of such discriminations in price as set forth in 
Paragraph 7, Paragraph 8, Paragraph 9 and Paragraph 10 hereof 
may be substantially to lessen competition or tend to create a monop- 
oly in the lines of commerce in which respondents named herein and 
their purchasers are respectively engaged; or to injure, destroy or 
prevent competition with respondents named herein or with cus- 
tomers of aforesaid respondents who receive the benefits of such 
discriminations. 


CONCLUSION 


The. foregoing alleged acts and practices of said respondents, as 
herein found, constitute violations of subsection (a) of section 2 of 
the Clayton Act (U.S. C. Title 15, Sec. 13) as amended by the Robin- 
son-Patman Act, approved June 19, 1936. 


ORDER 


It is ordered, 'That respondents Holtite Manufacturing Company, 
a corporation, Cat’s Paw Rubber Company, Inc., a corporation, K. 
Kaplan Sons and Company, a corporation, their officers, agents, 
representatives and employees, respondents Morris Eisen, Larry L. 
Ksterson, Albert A. Esterson, Rudolph E. Kaplan and Eli E. Kaplan, 
individually and as officers of the named corporations, their repre- 
sentatives, employees and agents, respondent Jack Klinger, doing 
business as A. Leveton Company, or under any other name, his 
agents, employees and representatives, and respondents Rudolph E. 
Kaplan, Eli E. Kaplan, I. Gilbert Kaplan, Sidney Kaplan, Rubin 
Chupack and Edwin Kardon, individually and as partners doing 
business under the name of Reick, Langendorf and Company, ‘: 
partnership, or under any other partnership or firm name, their 
representatives, agents and employees, directly or through any cor- 
porate or other device, in connection with the sale of leather and 
rubber heels and soles, leather and rubber shoe repair materials and 
other products known commercially as findings, such as shoé polish, 
saddle soap, nails, laces, heel plates and shoe machinery, in commeree, 
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as “commerce” is defined in the aforesaid Clayton Act, do forthwith 
cease. and desist, severally, jointly or with any other individual, firm 
or corporation, directly or indirectly, from discriminating in price 
between different purchasers of said products by selling products of 
like grade and quality to any purchaser at prices lower than those 
granted other purchasers who in fact compete, or whose customers 
compete, with the favored purchaser or purchasers, in the resale or 
distribution of such products. 

For the purpose of comparison, the term “price” as used in this 
order takes into account discounts, volume or otherwise, rebates, 
allowances‘and other terms and conditions of sale. 


ORDER TO FILE REPORT OF COMPLIANCE 


It ts further ordered, That the respondents shall within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist * * * 
[as required by aforesaid order and decision of the Commission. | 


390 FEDERAL TRADE COMMISSION DECISIONS 


Consent Settlement 50 F. T.C. 


In THE MATTER OF 
SAXONY WOOL CORPORATION OF NEW YORK ET AL. 


CONSENT SETTLEMENT IN REGARD TO THE ALLEGED VIOLATION OF THE FED- 
ERAL TRADE COMMISSION ACT AND THE WOOL PRODUCTS LABELING ACT 


Docket 6114. Complaint, Aug. 7, 1953—Decision, Oct. 29, 1958 


Where a corporation and its president, engaged in the interstate sale and distri- 
bution of wool products as defined in the Wool Products Labeling Act, 

(a) Misbranded certain knitted clips—in that, labeled as (1) “Wool Cashmere” 
and (2) “96% Wool Cashmere, 4% Cotton and Rayon,” they were in fact 
composed substantially of fibers other than the fleece of the Cashmere goat; 

(b) Misbranded said products in that they were not stamped, tagged, or labeled 
as required by said Act and more particularly, in that the labels did not give 
the percentage of the alleged cashmere fiber: 

Held, That such acts and practices, under the circumstances set forth, were in 
violation of said Wool Products Labeling Act and said Rules and Regula- 
tions, and constituted unfair and deceptive acts and practices in commerce. 


Before Mr. Webster Ballinger, hearing examiner. 
Mr. Henry D. Stringer for the Commission. 


Weisman, Allen, Spett & Sheinberg, of New York City, for re- 
spondents. 


CONSENT SETTLEMENT + 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939 the Federal Trade Com- 
mission, on August 7, 1953, issued and subsequently served its com- 
plaint on the respondents named in the caption hereof, charging them 
with the use of unfair and deceptive acts and practices in violation of 
the provisions of said Acts. 

The respondents, desiring that this proceeding be disposed of by the 
consent settlement procedure provided in Rule V of the Commission’s 
Rules of Practice, solely for the purposes of this proceeding, any 
review thereof, and the enforcement of the order consented to, and 
conditioned upon the Commission’s acceptance of the consent settle- 


ment hereinafter set forth, and in lieu of answer to said complains 
hereby: 


+The Commission’s “Notice” announcing and promulgating the consent settlement 
as published herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on October 29, 1953, and ordered 
entered of record as the Commission’s findings as to the facts, conclusion, and order 
in disposition of this proceeding. 


The time for filing report of compliance pursuant to the aforesaid order runs from the 
date of service hereof, 
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1. Admit all the jurisdictional allegations set forth in the complaint. 

2. Consent that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 
and desist. It is understood that the said respondents, in consenting 
to the Commission’s entry of said findings as to the facts, conclusion, 
and order to cease and desist, specifically refrain from admitting or 
denying that they have engaged in any of the acts or practices stated 
therein to be in violation of law. 

3. Agree that this consent settlement may be set aside in whole or in 
part under the conditions and in the manner provided in Paragraph 
(f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts,.the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 
the conclusion based thereon, and the order to cease and desist, all. of 
which the respondents consent may be entered herein in final disposi- 
tion of this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, Saxony Wool Corporation of New York, 
is a corporation duly incorporated under the laws of the State of New 
York. Respondents, Ralph Rubinger and Ann Rivlin, are president 
and secretary, respectively, of such corporation. Ralph Rubinger 
formulates, directs, and controls the acts, policies, and practices of such 
corporate respondent. The offices and principal place of business of 
such corporate respondent, and Ralph Rubinger and Ann Rivlin are 
located at 7 Vestry Street, New York, New York. 

Par. 2. Respondent, Ann Rivlin, has filed an affidavit herein, setting 
forth that she has never at any time during her tenure as secretary 
of respondent corporation, participated in the management, direction, 
or control thereof, and has never formulated, directed, nor controlled 
the acts, policies, and practices complained about. 

By reason of the matters set out in said affidavit the Commission 
finds that the said complaint, insofar as it relates to the respondent, 
Ann Rivlin as an individual, should be dismissed . 

Par. 3. Subsequent to the effective date of the Wool Products Label- 
ing Act of 1939 and more especially since 1951, said respondents, other 
than Ann Rivlin, have manufactured or caused to be manufactured 
for introduction into commerce, introduced or caused to be introduced 
into commerce, sold, offered for sale, transported, distributed, and 
delivered for shipment, in commerce, as “commerce” is defined in the 
Wool Products Labeling Act of 1939, wool products, as “wool prod- 
ucts” are defined therein. 
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Par. 4. Certain of said wool products were misbranded within the 
intent and meaning of Section 4 (a) (1) of the Wool Products Label- 
ing Act of 1939, and the Rules and Regulations thereunder, in that 
they were falsely and deceptively stamped, tagged, labeled, or other- 
wise identified as to the character and amount of the constituent fibers 
contained therein. 

More particularly the misbranded wool products aforementioned 
were woolen stocks, that is, fibrous materials made from knitted clips, 
labeled or caused to be labeled by the respondents as (1) “Wool cash- 
mere,” and (2) “96% Wool cashmere, 4% cotton and rayon” and the 
use by the respondents of the labels aforesaid had a substantial tend- 
ency to cause purchasers thereof to believe that, in the first instance, 
such woolen stocks were composed entirely of the hair or fleece of the 
Cashmere goat, and, in the second instance, of 96% hair or fleece of 
the Cashmere goat; whereas, in fact, such woolen stocks were composed 
substantially of fibers other than the hair or fleece of the Cashmere 
goat. 

Par. 5. Certain of said wool products were misbranded in that they 
were not stamped, tagged, or labeled as required under the provisions 
of Section 4 (a) (2) of the Wool Products Labeling Act of 1939, and 
in the manner and form prescribed by the Rules and Regulations pro- 
mulgated under said Act. 

More particularly the said wool products were misbranded within 
the intent and meaning of the Wool Products Labeling Act of 1939 
and Rule 19 of the Regulations thereunder in this, that the labels 
referred to in Paragraph Four did not give the percentage of the 
alleged cashmere fiber present therein. 

Par. 6. The respondents assert that the acts and practices complained 
of herein were discontinued by them on or before May 1, 1953, and 
have not been engaged in by respondents since that time. 


CONCLUSION 


The acts and practices of respondents, Saxony Wool Corporation 
of New York, a corporation, and Ralph Rubinger, individually, as 
hereinbefore found, were and are in violation of the Wool Products 
Labeling Act of 1939, and the Rules and Regulations promulgated 
thereunder, and constitute unfair and deceptive acts and practices in 


commerce, within the intent and meaning of the Federal Trade Com- 
mission Act. 


ORDER TO CEASE AND DESIST 


It is ordered, That the respondents, Saxony Wool Corporation of 
New York, a corporation, and its officers, and Ralph Rubinger in- 


SAXONY WOOL CORP. OF N. Y. ET AL. 393 
390 Order 


dividually, and respondents’ respective representatives, agents, and 
employees, directly or through any corporate or other device, in con- 
nection with the introduction or manufacture for introduction into 
commerce, or the offering for sale, sale, transportation, or distribution, 
in commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act and the Wool Products Labeling Act of 1939, of fibrous stocks, 
or other “wool products” as such products are defined in and subject to 
the Wool Products Labeling Act of 1939, which products contain, pur- 
port to contain or in any way are represented as containing “wool,” “re- 
processed wool” or “reused wool,” as those terms are defined in said 
Act, do forthwith cease and desist from misbranding such products by: 

1. Falsely or deceptively stamping, tagging, labeling, or otherwise 
identifying such products as to the character or amount of the con- 
stituent fibers included therein; 

2. Failing to securely affix to or place on each such product a stamp, 
tag, label, or other means of identification showing in a clear and 
conspicuous manner: 

(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding five percentum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
each fiber other than wool where said percentage by weight of such 
fiber is five percentum or more, and (5) the aggregate of all other 
fibers ; 

(b) The maximum percentage of the total weight of such wool 
product of any nonfibrous loading, filling, or adulterating matter; 

(c) The name or the registered identification number of the manu- 
facturer of such wool product or of one or more persons engaged in 
introducing such wool product into commerce, or in the offering for 
sale, sale, transportation, distribution, or delivery for shipment there-_ 
of, in commerce, as “commerce” is defined in the Wool Products Label- 
ing Act of 1939. 

3. Falsely or deceptively stamping, tagging, labeling, or otherwise 
identifying such products as containing hair or fleece of the Cashmere 
goat when such is not the fact; 

4, Stamping, tagging, labeling, or otherwise identifying such prod- 
ucts as containing the hair or fleece of the Cashmere goat without 
setting out in a clear and conspicuous manner on each such stamp, tag, 
label, or other identification the percentage of such cashmere therein. 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (b) of Section 3 of the Wool Products Labeling Act of 1939; and 

Provided further, That nothing contained in this order shall be 
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construed as limiting any applicable provisions of said Act or the 
Rules and Regulations promulgated thereunder. ~ 

It is further ordered, That the complaint herein insofar as it relates 
to Ann Rivlin, individually, be, and the same is hereby dismissed, it 
being understood, however, that this action shall not be construed to 
prevent the application of this order to the said Ann Rivlin as an 
officer of the Saxony Wool Corporation of New York. 

It is further ordered, That the respondents herein shall, within sixty 
(60) days after service upon them of this order, file with the Com- 
mission a report in writing setting forth in detail the manner and 
form in which they have complied with the order to cease and desist. 


Saxony Wool Corporation of New York, 
a corporation. 
(Sgd) By Ralph Rubinger, Pres. 
(Sgd) Ralph Rubinger 
Ralph Rubinger, individually. 
(Sgd) Ann Rivlin 
Ann Rivlin, individually. 


Date: October 7, 1953. 


The foregoing consent settlement is hereby accepted by the Federal 


Trade Commission and entered of record on this 29th day of October, 
1953. 
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In tHe Marrer or 
PAGE DAIRY COMPANY 


DECISION IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2 (a) OF THE 
CLAYTON ACT, AS AMENDED 


Docket 5974. Oomplaint, Mar. 27, 1952—Decision, Oct 30, 1953 


Where an Ohio corporation engaged in the manufacture, processing, and distri- 
bution of fluid milk and dairy products and in the transportation and sale 
at wholesale of homogenized milk from its Ohio processing plant to various 
cities, towns, and trading areas in Indiana and in Michigan, in competition 
with other dairies, mostly locally owned, in each of said trading areas— 

(a) Discriminated in price between its Ohio purchasers and its Indiana and 

Michigan purchasers by charging the former higher prices for milk of like 

grade and quality than it charged its latter purchasers; and 

Discriminated in price in the interstate sale of its homogenized milk among 

its purchasers located in Indiana and Michigan by charging some of such 

purchasers higher prices than it charged other purchasers located in said 

States for milk of like grade and quality, through charging one cent more 

for its quart cartons of its homogenized Vitamin D milk which was so 

labeled than it charged for such milk sold in quart cartons not so labeled: 

Held, That such acts and practices, under the circumstances set forth, were 
in violation of subsee. (a) of Sec. 2 of the Clayton Act as amended by the 
Robinson-Patman Act. 


(b 


— 


Before Mr. William L. Pack, hearing examiner. 

Mr. William H. Smith, Mr. James I. Rooney, and Mr. James 8. 
Kelaher for the Commission. 

Shumaker, Loop & Kendrick and Mr. Roland H. Rogers, of Toledo, 
Ohio, for respondent. 


DEcISION oF THE COMMISSION 


Pursuant to Rule X XII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated October 30, 1958, the 
initial decision in the instant matter of hearing examiner William L. 
Pack, as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY WILLIAM L, PACK, HEARING EXAMINER 


Pursuant to the provisions of the Act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monopo- 
lies, and for other purposes,” approved October 15, 1914 (the Clayton 
Act), as amended by the Robinson-Patman Act, approved June 19, 
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1936 (15 U.S. C., Sec. 18), the Federal Trade Commission on March 
27, 1952, issued and subsequently served its complaint in this proceed- 
ing upon the respondent, Page Dairy Company, a corporation, charg- 
ing it with violation of subsection (a) of Section 2 of that Act as 
amended. After the filing by respondent of its answer to the com- 

_plaint, hearings were held at which testimony and other evidence in 
support of the allegations of the complaint were introduced before the 
above-named hearing examiner, theretofore duly designated by the 
Commission, the case in support of the complaint being rested at the 
conclusion of such hearings. Such testimony and other evidence were 
duly recorded and filed in the office of the Commission. Subsequently, 
respondent elected to introduce no testimony or other evidence in op- 
position to the allegations of the complaint. Thereafter the proceed- 
ing regularly came on for final consideration by the hearing examiner 
on the complaint, answer, testimony, and other evidence, and proposed 
findings as to the facts, conclusion, and order submitted jointly by 
counsel supporting the complaint and counsel for respondent (oral 
argument not having been requested); and the hearing examiner, 
having duly considered the matter, makes the following findings as to 
the facts, conclusion drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracraru 1. The respondent, Page Dairy Company, is a cor- 
poration organized existing, and doing business under any by virtue of 
the laws of the State of Ohio, with its principal office and place of 
business located at Wade and Knapp Street, Toledo, Ohio. 

Par. 2. Since the date of its incorporation in 1913, respondent has 
been engaged in the manufacture, processing, and distribution of fluid 
milk and dairy products. Respondent processes and sells regular and 
homogenized fluid milk. Its dollar volume of sales for the year 1950 
was approximately $9,000,000.00. 

Par. 3. During February of 1950, respondent began the transporta- 
tion of homogenized milk from its processing plant in Toledo, Ohio, 
to various cities, towns, and trading areas located in the States of 
Indiana and Michigan, principally in Northeastern Indiana and 
Southeastern Michigan, which milk respondent sold and now sells at 
wholesale to grocery and other retail stores located in said cities, 
towns, and trading areas. 

Par. 4. In the course and conduct of its business respondent en- 
gaged in commerce, as “commerce” is defined in the Clayton Act, 
having shipped and transported homogenized milk from its plant 
located in the State of Ohio, to purchasers, to whom it sold at whole- 
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sale, located in the States of Indiana and Michigan, and more par- 
ticularly to purchasers located in the cities, towns, and trading areas 
of Harlan, Georgetown, Orland, St. Joe, Angola, and Auburn in the 
State of Indiana, and in the cities, towns, and trading areas of Bron- 
son, Coldwater, Hillsdale, North Adams, and Adrian, in the State 
of Michigan. 

Par. 5. For a considerable period of time prior to February of 
1950, when respondent began the sale of homogenized milk in com- 
merce in the cities, towns, and trading areas located in the States of 
Indiana and Michigan, as described in Paragraph Four, there were 
other dairies, mostly locally owned, selling regular and homogenized 
milk at wholesale in each of said cities, towns, and trading areas, and 
who, since February 1950, have been in competition in the sale of 
milk with respondent. 

Par. 6. In making sales of homogenized milk to its purchasers at 
wholesale in the State of Ohio, and in transporting and selling the 
same in commerce to purchasers located in the States of Indiana and 
Michigan, respondent has been and is discriminating in price be- 
tween its purchasers located in the State of Ohio and those located 
in the States of Indiana and Michigan by charging its purchasers 
located in the State of Ohio higher prices for milk of like grade and 
quality than respondent charges its purchasers located in the States - 
of Indiana and Michigan. Respondent is also discriminating in 
price in the interstate sale of homogenized milk among its purchasers 
located in the States of Indiana and Michigan by charging some of 
its purchasers located in said States higher prices than it charges 
other purchasers located in the said States, for milk of like grade 
and quality. 

Par. 7. During the period February 1950, to June 1, 1952, all 
homogenized fiuid milk processed and sold by respondent contained 
Vitamin D. In some cases with respect to quart cartons, this fluid 
milk was packaged in cartons labeled “Vitamin D” and in other cases 
this: milk. was packaged in cartons from which such labeling was 
omitted. In those cartons labeled “Vitamin D” the milk was sold at 
a charge of 1¢ additional per quart over the price of the milk in the 
cartons which did not bear the label “Vitamin D.” This was done 
despite the fact that the fluid milk in both types of cartons was identi- 
cal. All fluid milk packaged in 2 qt. cartons was labeled “Vitamin 
D.” 

Some examples of respondent’s wholesale prices for homogenized 
milk to its purchasers, and competitors’ wholesale prices for regular 
and homogenized milk to such purchasers during the same period of 
time, are as follows: 
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Respondent’s prices Competitor’s prices 
Homogenized Homogenized Creamline 
Place of sale vitamin D vitamin D “ 
— ] 
Quart One haif Quart One half Quart | One half. 
cartons| gallon cartons |cartons]| gallon cartons | cartons) gallon cartons 
Cents Cents Cents 

Cents | per 44 | Cents | Cents | per ¥%| Cents | Cents | per 4% | Cents 

Indiana pe: qt. gal. per qt. | per qt. gal. per gt. | per qt. gal. per qt. 
PASPiOn Sse ce seen ose-a an 1544 30 15 iy 9 Ni et jill tease LOoGl > rfecene te 
Georgetown.---.------------ 15% 30. 15 V3 Ghee. - 16}4)-=--=---|----.4=- 
SOTA sneering s sacenn ee: 17144 34 ily § Tt ee apm eitiapte N72G\- 5-2 3 <te seme 
Btudoticeen st iss. 2 slae 1744 34 17 VIAGN ce cdl alee yee 1EEG) caclicanciue wad to 
TSC OY 1 Se oe pg Sea ee A 174% 35 17% 184 37 184% Ay 62 il les «he 8 
AUPUIMS e428 22 -saseee24 1614 32 16 17% 35 174% 1 ee St eee ae 

Michigan 

Bronshiss  2.4-c sc. -aSee 17% 34 17 154 |. 2nd CEbl en 18 jane -ete-|---5=--- 
Ge Da a a ea 17% 34 17 1844 34 17 1756)... 1e ee 
nS HUE es ee ee 174% 34 17 184% 34 i? I74\-cie ee ae 
PG eo ea a a ae Eee ee 34 17 184% 34 17 17% 34 17 
AGrianies 422i wocavse subs ae 174% 34 har) oe a ee Sere wm bat L736) 22 esas eeeeees 


Thus respondent was selling homogenized Vitamin D milk in quart 
cartons not labeled “Vitamin D” at prices which were as much as 2¢ 
per quart less than competitors’ prices for milk of like grade and 
quality; and was selling its homogenized Vitamin D milk in two 
quart containers at prices which were as much as 214¢ per quart less 
than competitors’ prices for homogenized Vitamin D milk, and as 
much as 114¢ per quart less than competitors’ prices for their regular 
creamline milk. In many of the areas where these differences in price 
prevailed, respondent’s competitors did not distribute their milk in 
two quart containers. 

In the sale of milk to the consuming public the gross margin of 
profit is very narrow. Therefore, any appreciable difference in price 
has the tendency to divert business from one seller to another. As 
the result of the pricing practices of respondent on the sale of homog- 
enized milk some purchasers have either discontinued or curtailed 
their purchases of milk from respondent’s competitors. 

Par. 8. Since June 1, 1952, respondent processes and sells both regu- 
lar homogenized milk and homogenized milk containing Vitamin 
D, and charges 1¢ additional per quart for homogenized milk contain- 
ing Vitamin D over the price for regular homogenized milk. » 

Par. 9. The effect of such discrimination in price as stated herein 
may be to substantially lessen competition or tend to create a monopoly 
in the line of commerce in which respondent is engaged, or to injure, 
destroy, or prevent competition with respondent. : 
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The acts and practices of respondent as set forth herein are in 
violation of subsection (a) of Section 2 of the Clayton Act, as amended 
by the Robinson-Patman Act, approved June 19, 1936 (U. S. C. 
Title 15, Sec. 13). 


ORDER 


It is ordered, That the respondent, Page Dairy Company, a corpo- 
ration, its officers, representatives, agents and employees, directly or 
through any corporate or other device, in connection with the sale of 
fluid milk in commerce, as “commerce” is defined in the aforesaid 
Clayton Act, do forthwith cease and desist from discriminating in 
price by selling said fluid milk of like grade and quality to any 
purchaser at prices lower than those granted other purchasers where 
respondent, in the sale of such product, is in competition with any 
other seller. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, 'That the respondent herein shall, within sixty (60) 
days after service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which it has complied with the order to cease and desist [as required 
by said declaratory decision and order of October 30, 1953]. 
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In THE MATTER OF 
VISIONADE VISOR COMPANY, INC., ET AL. 


DECISION IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6046. Complaint, Sept. 22, 1952—Decision, Nov. 3, 19538 


Where a corporation engaged in the manufacture and interstate sale and dis- 
tribution of plastic sun visors for attachment and use on the inside of auto- 
mobile windshields; through advertisements in periodicals of general 
circulation, circulars, and other advertising matter— 

(a) Represented, among other things, that its said visors would “‘fit your car,” 
were tailor made to fit individual model cars, and gave the eyes the same 
protection as fine sunglasses ; 

The facts being that while its ‘““Safe-T-Zone” visors were precut to fit the con- 
tour of the upper edge of windshields of many automobiles, they required 
some trimming and cutting for exact fittings ; another type, with which they 
furnished a pattern and cutting instructions, was not tailor made or precut 
to fit any windshield; and they did not shield the eyes like fine sunglasses; 
and 

Where two individuals, officers of said company, and similarly engaged; in 
similarly advertising their “Filterzone” visors— 

(b) Falsely represented that their said products were optically correct and 
afforded clear, true visibility, and that they filtered out all infra-red rays; 

When in fact they did not have the characteristics of fine sunglasses, were not 
optically correct, and, while they permitted true color visibility, and filtered 
out approximately 75%, they permitted the transmission of about 25% of 
the infra-red heat rays: 

Held, That such acts and practices, under the circumstances set forth, were 
false, misleading, and deceptive, to the prejudice and injury of the public, 
and constituted unfair and deceptive acts and practices in commerce. 


Before Mr. J. Karl Cow, hearing examiner. 
Mr. J. W. Brookfield, Jr. for the Commission. 
Golden & Golden, of New York City, for respondents. 


DeEcIsION OF THE CoMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated November 3, 1953, the 
initial decision in the instant matter of hearing examiner J. Earl Cox, 


as set out as follows, became on that date the decision of the 
Commission. 
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INITIAL DECISION BY J. EARL COX, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission 
Act, the Federal Trade Commission on September 22, 1952, issued and 
subsequently served its complaint in this proceeding upon the respon- 
dents Visionade Visor Company, Inc., a corporation, and Henry I. 
Sobel and Albert Rothgart, copartners trading as Filterzone Auto 
Vision Company, charging them with the use of unfair and deceptive 
acts and practices in commerce in violation of the provisions of said 
Act. After the issuance of said complaint and the filing of respond- 
ents’ answer thereto, hearings were held at which testimony and other 
evidence in support of and in opposition to the allegations of said 
complaint were introduced before the above-named Hearing Examiner, 
theretofore duly designated by the Commission, and said testimony 
and other evidence were duly recorded and filed in the office of the 
Commission. Thereafter, the proceeding regularly came on for final 
consideration by said Hearing Examiner on the complaint, the answer 
thereto, testimony and other evidence, proposed findings as to the facts 
and conclusions presented by counsel in support of the complaint, (no 
proposed findings as to the facts and conclusions having been presented 
by respondents and oral argument not having been requested), and 
said Hearing Examiner, having duly considered the record herein, 
finds that this proceeding is in the interest of the public and makes the 
following findings as to the facts, conclusion drawn therefrom, and 
order: 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent, Visionade Visor Company, Inc., is a 
corporation organized, existing and doing business under and by virtue 
of the laws of the State of New York with its office and principal place 
of business located at 641 Lexington Avenue, Brooklyn 21, New York. 
Respondents, Henry I. Sobel and Albert Rothgart, are copartners 
trading as Filterzone Auto Vision Company with their office and prin- 
cipal place of business also located at 641 Lexington Avenue, Brooklyn 
21, New York. Said respondents, Henry I. Sobel and Albert Rothgart, 
are officers of Visionade Visor Company, Inc. 

Par. 2. Respondents are now, and for more than one year last past 
have been, engaged in the manufacture, sale, and distribution of plastic 
sun visors for attachment and use on the inside of automobile wind- 
shields. Respondents cause their said products, when sold, to be 
transported from their place of business in the State of New York to 
purchasers thereof at their respective points of location in various 
other States of the United States and in the District of Columbia. 
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Respondents maintain, and at all times mentioned herein have main- 
tained, a course of trade in their said products in commerce between 
and among the various States of the United States and in the District 
of Columbia. The corporate respondent, Visionade Visor Company, 
Inc., sells and distributes most of its sun visors under the name “Safe- 
T-Zone”, although it uses and has used other trade names. The 
partnership, Filterzone Auto Vision Company, sells and distributes. 
its sun visors only under the trade name “Filterzone”. 

Par. 3. In connection with the sale and distribution of their said 
sun Visors in commerce and as an inducement for the purchase thereof 
by members of the purchasing public, the respective respondents 
through use of advertisements printed in periodicals having a general 
circulation and of circulars and other advertising matter distributed 
through the United States mails and otherwise, have made the follow- 
ing statements: 


(a) Statements made by Visionade Visor Campany, Inc.— 


Tailor made to fit your car. 
Shields your eyes like fine sun glasses, yet permits clear vision at all times. 
Approved by motor vehicle bureaus of all states requiring approval. 


(b) Statements made by Filterzone Auto Vision Company— 


Filterzone is made in several custom models to fit most cars. 

Custom cut to fit your windshield. 

Only Filterzone is made of Plyotron. 

Filters out infra red (heat) rays. 

Scientifically formulated and optically correct. 

Optically correct. 

Clear, true visibility. 

Approved by motor vehicle bureaus of all states requiring approval. 

Par. 4. Through the use of the above statements, the respondent, 
Visionade Visor Company, Inc., has represented and represents that 
its sun visors fit most automobiles, shield the eyes like fine sunglasses 
yet permit clear vision at all times, and that said visors have been 
approved by the motor vehicle bureaus of all states requiring approval. 

Through the use of the above-quoted statements the respondents, 
Henry I. Sobel and Albert Rothgart, copartners trading as Filterzone 
Auto Vision Company, have represented that their visors are custom 
cut to fit most automobiles, that the material from which their said 
visors are made is Plyotron, that this is a unique material not used 
by makers of other plastic visors, that their visors filter out the infra 
red or heat rays, that their visors are optically correct and afford 
clear, true visibility, and that they have been approved by the motor 
vehicle bureaus of all states requiring approval. 

Par. 5. The corporate respondent’s various visors have been, and 
are, made of vinyl plastic of 20 gauge thickness or less. Its “Safe-T- 
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Zone” visors are precut to fit the contour of the upper edge of the 
windshields of many automobiles, but do require some trimming and 
cutting for exact fittings. Another type of visor which it has sold 
and distributed consists of straight plastic strips which must be cut 
by the purchaser to fit the contour of the windshield of the automobile, 
and with this type visor the respondent furnishes a pattern and cutting 
instructions. These visors are not tailor made or precut to fit any 
automobile windshield. This respondent’s visors are not optically 
correct, but contain imperfections, and do not shield the eyes like 
fine sunglasses. They do permit true color distinction and have the 
optical characteristics of low-grade sunglasses. They have been 
approved by the motor vehicle bureaus of the States of Pennsylvania, 
“Washington, New Hampshire, Virginia and Minnesota, which are 
the only states, according to the record, having statutory or other 
requirements that inside plastic visors be approved before being 
offered for sale. 

“Filterzone” visors are made of 30-gauge Bakelite vinyl plastic 
which the respondents, Henry I. Sobel and Albert Rothgart, trading 
as Filterzone Auto Vision Company, purchase in opaque calendar 
sheets and thereafter process so that it becomes transparent and proper 
for use as an inside windshield visor. This processed plastic material 
is designated by said respondent as Plyotron, a name adopted by them 
and registered with the United States Patent Office as applicable to 
this specific product. The record shows that 30-gauge Bakelite vinyl 
plastic is not sold by the manufacturer to any other producer of 
automobile sun visors and that the material designated Plyotron is 
unique with said respondents. 

“FHilterzone” visors are made in 11 different models to conform to 
the contours of the windshields of various models of automobiles 
listed in a “Car Guide” printed on the back of the package in which 
the visors are sold. Each package indicates by letter and number the 
model of the visor which it contains and the purchaser by examining 
the package prior to purchase may select the visor model particularly 
designed for his type automobile. These visors, when applied to 
the designated automobiles, do not require trimming, although on 
occasion there may be some overlapping in the middle of the wind- 
shield, in which event the customer may find it aesthetically desirable 
to trim at that point. 

“Hilterzone” visors have been approved by the five states mentioned 
above which require approval. They do not have the characteristics 
of fine sun glasses, are not optically correct, but do permit true color 
visibility. They filter out approximately 75 percent and permit the 
transmission of approximately 25 percent of the infra red heat rays. 
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Except as to the statement that its sun visors have been approved 
by motor vehicle bureaus of all states requiring approval, the repre- 
sentations made by the corporate respondent, Visionade Visor Com- 
pany, Inc., are false, misleading and deceptive. 

Except as to the statements that their sun visors are made in 
several custom models to fit most cars, are the only sun visors made 
of Plyotron, and are approved by the motor vehicle bureaus of all 
states requiring approval, the representations made by Henry I. Sobel 
and Albert Rothgart, copartners trading as Filterzone Auto Vision 
Company, are false, misleading and deceptive. 

Par. 6. The use by the respondents of the representations herein- 
before found to be false, misleading and deceptive has had, and now 
has, the capacity and tendency to mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that such representations are true and to induce a substantial 
portion of the purchasing public because of such erroneous and mis- 
taken belief to purchase respondents’ visors in commerce. 


CONCLUSION 


The aforesaid acts and practices of the respondents as herein found 
to be false, misleading and deceptive, are all to the prejudice and injury 
of the public and constitute unfair and deceptive acts and practices 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


ORDER 


It is ordered, That the respondent Visionade Visor Company, Inc., 
its officers, agents, representatives and employees, directly or through 
any corporate or other device, in connection with the offering for sale, 
sale or distribution of its plastic automobile visors or any other visors 
made of materials having the same or similar properties in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from representing, directly or by impli- 
cation: 

1. That its visors will fit more makes or models of automobiles than 
is the fact, or are tailor made to fit individual model cars. 

2. That its visors give the eyes the same protection as fine sun 
glasses. 

It is further ordered, That the respondents, Henry I. Sobel and 
Albert Rothgart, individually or as copartners trading as Filterzone 
Auto Vision Company, or trading under any other name, jointly or 
severally, their representatives, agents and employees, directly or 
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through any corporate or other device, in connection with the offering 
for sale, sale or distribution of the plastic automobile visors, or any 
other visors made of materials having the same or similar properties, 
in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act, do forthwith cease and desist from representing, directly 
or by implication: 

1. That their visors are optically correct and afford clear, true 
visibility. 

2. That their visors filter out all infra red rays or any greater 
proportion of infra red rays than is actually the fact. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with the order to cease and desist [as required by 
said declaratory decisions and order of November 3, 1953]. 
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In THE MATTER OF 


NATIONAL ELECTRONIC DISTRIBUTORS ASSOCIATION, 
INC. ET AL. 


CONSENT SETTLEMENT IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6090. Complaint, Apr. 1, 1958—Decision, Nov. 5, 1953 


Where some 350 corporations, individuals, and partnerships, engaged in the 
interstate sale and distribution at wholesale of electronic equipment and 
supplies, purchased from the manufacturers, in competition with other 
electronic distributors similarly engaged except insofar as such competition 
had been lessened, restrained, and forestalled by the acts and practices 
below set forth ; and members, subject to certain requirements as to minimum 
investment and gross annual dollar volume of business, of an association 
organized for the stated purpose, among others, of promoting cooperation 
among members and acquiring and disseminating among them information 
regarding conditions in the field of manufacture and wholesale distribution 
of such equipment and supplies; acting through and by means of their 
association, and its officers and directors, and in some instances between 
and among themselves— 

(a) Conspired and combined together and with others, and pursued a common 
and concerted planned course of action to adopt, carry out, and maintain 
certain policies and trade practices, executed and carried out as below set 
forth, which tended to and did restrict membership in said association to 
such distributors as said members were willing to compete with, and to 
prevent the acquisition of membership by other wholesalers, and 

Where said association, officers, directors, and members, pursuant to said policies 
and practices— 

{b) Caused manufacturers of such equipment and supplies to sell the same only 
through said members or through established legitimate wholesale distribu- 
tors recognized by said respondents ; 

(c) Urged upon such manufacturers the policy and practice of protecting dis- 
tributors against a price decline on unsold inventory of such merchandise 
purchased within 60 days prior thereto; and 

(d) Urged upon such manufacturers the adoption and granting to wholesale 
distributors of uniform cash discount terms of 2% 10th prox.; and the 
fixing and maintaining of suggested resale prices for such merchandise 
reflecting a uniform markup from distributors’ costs ; and 

Where said association members, and, as the case might be, said association, 

its officers and directors, pursuant to and in furtherance of, and with result 

of effectuating the aforesaid objectives, policies, and trade practices, and 
pursuant to the aforesaid combinations, etc.; acting through and by means : 
of said association— 

Agreed to, and to a substantial extent did, formulate, adopt, follow, carry out, 

and make effective the policies and practices above set out; and agreed to, 

and did, hold meetings at which aforesaid policies and practices were 
adopted and agreed to; and 
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~— 


NATIONAL ELECTRONIC DISTRIBUTORS ASSN., INC., ET AL. 407 


406 — Syllabus 


Where the directors of said association— 

(f) Agreed to and did hold regular and special meetings at which aforesaid 
policies and practices were adopted and agreed to; and 

‘Where the said association members— 

(g) Agreed to and did appoint, through and by means of said association, its 
officers and directors as standing and special committees to carry out and 
make effective such policies and practices by various means and methods; 

<{h) In a number of instances entered into agreements between and among 
themselves and with certain manufacturers as to the quantity discounts 
to be published by such manufacturers and maintained by said members: 

(i) Similarly entered into such agreements to maintain such resale prices and 
rates of trade discounts in the resale of electronic equipment and supplies 
as established by manufacturers; 

4{j) Similarly entered into such agreements to publish and distribute, and did 
publish and distribute, substantially identical price lists for radio tubes in 

the same trade areas; 

(k) By threats of boycott, persuasion, and other means, induced and caused 
manufacturers and their representatives to agree to refrain from selling 
their respective lines of electronic equipment and supplies to wholesale 
distributors who were not members of their association or were not recog- 
nized by them as established legitimate wholesale distributors ; 

(1) Gave sales and other preferences to the types of electronic equipment and 
supplies sold by manufacturers who agreed to refrain from selling such 
merchandise to wholesale distributors who were not members of their said 
association or who were not recognized by them as established legitimate 

; wholesale distributors; and 

#5) Gave sales and other preferences to the types of electronic equipment and 
supplies sold by manufacturers who agreed to and did grant uniform cash 
discount terms and maintained suggested resale prices reflecting uniform 
markups from distributors’ costs: 

Heid, That such acts and practices, under the circumstances set forth, were 
restrictive, compulsive, and coercive; were all to the prejudice of com- 
petitors of association members and of the public; had a dangerous tendency 
unduly to hinder competition and to create a monopoly of various types of 
electronic equipment and supplies in commerce; and constituted unfair 
methods of competition therein. 


Before Mr. Frank Hier, hearing examiner. 

Mr. Paul R. Dixon for the Commission. 

Mr. Edward L. Smith, of Washington, D. C., represented all re- 
spondents, other than the firm of Bruno-New York, Inc., which was 
represented by Mr. William W. Prager, of the firm of Spiro, Felstiner 
& Prager, of New York City. ; 

Respondents were also represented as follows: 

Mr. Glenn Catlin, of Chicago, Til., for National Electronic Dis- 
tributors Ass’n, Inc., and various Sweet elt of said association. 

Hoffman & Dalia: of Chicago, Ill., for Allied Radio Corp. 

Seyfarth & Atwood, of Chicago, Il, for Walker-Jimieson, Inc. 

Masters & Masters, oe Portland, Crag: ., for Tracey & Co., Inc. ' 
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Mr. William D. Snow, of Toledo, Ohio, for Frank 8. Hawley and 
Helen C. Hawley. 

Winer, EF pee & Somerson, of Philadelphia, Pa., for R. H. Wile. 

Mr. Edward F. Rosiny, of New York City, for Hudson Radio & TV 
Corp. and Terminal Radio Corp. 

Marsh, Spaeder, Baur & Spaeder, of Erie, Pa., for Jordon Elec- 
tronic Co. : 

Mr. Charles QC. Erasmus, of Milwaukee, Wis., for Marsh Radio 
Supply Co. 

Mr. Samuel Fiandach, of Rochester, N. Y., for Rochester Radio 
Supply Co. 

Athearn, Chandler & Hoffman, of San Francisco, Calif., for Millers 
Radio & Television. 

Mr. Dodd M. McRae, of San Francisco, Calif., for Pacific Whole- 
sale Co. 

Severson, McCallum & Davis, of San Francisco, Calif., for Sacra- 
mento Electronic Supply. 

Nilles, Oehlert & Nilles, of Fargo, N. Dak., for Dakota Electric 
Supply. 

Mr. Herbert N. Skidell, of Jamaica, N. Y., for Chanrose Radio Dis- 
tributors, Inc. 

Mr. Irving C. Maltz, of New York City, for National Radio Parts 
Dist. Co. 

Mr. Irving M. Rosen, of New York City, for O. & W. Radio Co. 

Mr. Samuel M. Sprafkin, of New York City, for Arrow Electronics, 
Inc. 

Austin & Hinderaker, of Watertown, S. Dak., for Bughardt Radio 
Supply. 

Mr. Morris Siegel, of New York City, for H. L. Dalis, Inc. 


Mr. Isaac Putterman, of New York City, for Milo Radio & Elec- 
tronics Corp. 


CONSENT SETTLEMENT ! 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on April 1, 1953, issued and subse- 
quently served its complaint on the respondents named and referred 


1The Commission’s “Notice” announcing and promulgating the consent settlement 
as published herewith, follows: 

The consent setlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on November 5, 1953, and ordered en- 
tered of record as the Commission’s findings as to the facts, conclusion, and order in 
disposition of this proceeding. 


The time for filing report of compliance pursuant to the aforesaid order runs from 
the date of service hereof. 
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to in the caption hereof, charging them with the use of unfair methods 
of competition and unfair acts and practices in violation of the pro- 
visions of said Act. 

The respondents, desiring that this proceeding be disposed of by 
the consent settlement procedure provided in Rule V of the Commis- 
sion’s Rules of Practice, solely for the purpose of this proceeding, any 
review thereof, and the enforcement of the order consented to and.con- 
ditioned upon the Commission’s acceptance of the consent settlement 
hereinafter set forth, and in lieu of answers to said complaint hereto- 
fore filed and which, upon acceptance by the Commission of this settle- 
ment, are to be withdrawn from the record, hereby: 

1. Admit all the jurisdictional allegations set forth in the complaint. 
‘The address and principal office of respondent Association, as stated in 
Paragraph 1 of the complaint, is 221 North La Salle Street, Chi- 
cago, Illinois, due to a recent move is and should be 228 North La 
Salle Street, Chicago, Illinois; and the office of Executive Secretary 
of respondent Association as stated in Paragraph 2 of the complaint 
has been abolished and a new office of Executive Vice President cre- 
ated; and the individually named respondent, Western Electronic 
Supply Corporation, has been changed to R. V. Weatherford Co., a 
corporation. 

2. Consent that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 
and desist. It is understood that the respondents, and each of them, 
in consenting to the Commission’s entry of said findings as to the facts, 
conclusion, and order to cease and desist, specifically refrain from 
admitting or denying that they have engaged in any of the acts or 
practices stated therein to be in violation of law. 

3. Agree that this consent settlement may be set aside in whole or 
in part under the conditions and in the manner provided in para- 
graph (f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 
the conclusion based thereon, and the order to cease and desist, all of 
which the respondents consent may be entered herein in final disposi- 
tion of this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent National Electronics Distributors As- 
sociation, Inc., hereinafter referred to as respondent Association or 
NEDA, is a membership corporation, organized and existing under 
and by virtue of the laws of the State of New York, with its office and 
principal place of business located at 228 North LaSalle Street, 
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Chicago; Illinois. The membership of said respondent Association, 
for the purpose of convenience, is divided into twenty-five district 
chapters, established by its Board of Directors within geographic: 
trading areas fixed by the Board, each of which is composed of mem- 
bers of the respondent Association operating within the designated 
area of such district chapter. Each district chapter operates under 
its own rules and regulations for its government, including the election 
of district officers, a director and an alternate director to serve on the 
Board of Directors of respondent Association, provided that such 
rules and regulations do not contravene any of the provisions of the 
charter, constitution, and by-laws of the Association. Any district 
chapter may be disbanded by the Board of Directors of said Associa- 
tion when the Board, in its discretion, determines that the existence 
of such district chapter is not necessary or advantageous for the said 
NEDA. 

The said respondent Association was organized for the stated pur- 
pose of advancing the interest of and promoting cooperation among 
its members, and to acquire and disseminate among its members in- 
formation regarding conditions in the field of manufacture and whole- 
sale distribution of electronic equipment and supplies. 

Membership in said respondent Association is limited to wholesale 
distributors of electronic equipment and replacement supplies who, 
generally speaking, maintain a minimum investment in electronic 
equipment and supplies in their principal warehouse, not on consign- 
ment, of $25,000, and have a gross annual dollar volume of business of 
at least $75,000 a year. 

Par. 2. The control direction and management of respondent 
Association’s affairs, policies, practices and actions are vested in re- 
spondent Association officers, respondent Association directors, and 
respondent Association members. 

The officers of respondent Association consist of a President, an 
Executive Vice President, a First Vice President, a Second Vice Presi- 
dent, a Secretary, a Treasurer, and a Chairman of the Board, who are,. 
with the exception of the Executive Vice President, members of the 
respondent Association, and are elected annually by the respondent 
Association’s Board of Directors. 

The Board of Directors of respondent Association consists of 
twenty-five of respondent Association members, who are elected an- 
nually by respondent Association members. Respondent Association 
members in each of the twenty-five district chapters elect one director 
annually, the aggregate making up the total directorate. 

The entire membership of respondent Association for the year 1951— 
1952 consisted of the list appearing in Appendix (A) attached hereto 
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and made a part hereof.? The membership of said Association con- 
sists of approximately 350 corporations, individuals, and partnerships 
with the number varying from year to year so that it is impracticable 
to name as respondents: and bring before the Commission each and 
all of the members of respondent Association without manifest delay 
and inconvenience. Included among those members listed in Appen- 
dix (A) are those members of respondent Association which were 
named and included by the Commission in the complaint as respondents 
both individually and as representatives of the entire membership of 
the respondent Association, and all of the members of respondent As- 
sociation are made respondents hereto and brought. before the Com- 
mission in this proceeding by representation; and it is here so found. 

Par. 3. The term “electronic equipment and supplies,” as used 
herein, shall be deemed to mean the various electronic .and radio parts, 
supplies, accessories, attachments, component units and appurtenances, 
and equipment which are used to construct, resell, replace and improve 
electronic and radio sets and equipment owned and operated by private 
persons, radio broadcast stations, laboratories, amateur radio operators 
and experimenters, commercial and industrial plants, and State and 
governmental agencies and institutions. 

As used herein the term also includes radio communications re- 
ceivers and transmitters, wire and tape recorders, record changers, 
amplifiers, loud speakers and other items of public address and sound 
equipment. 

The term “wholesale distributors” or “distributors,” as used herein, 
shall be deemed to mean those persons, firms, partnerships and corpo- 
rations engaged in the business of purchasing electronic equipment 
and supplies from manufacturers thereof and reselling said equip- 
ment and supplies to retail dealers, governmental agencies, institutions, 
and others. 

The term “manufacturer,” as used herein, shall be deemed to mean 
those persons, firms, partnerships and corporations engaged in the 
business of manufacturing and selling electronic equipment and 
supplies. ; 

The term “manufacturers’ representatives,” as. used herein, shall be 
deemed to mean those persons, firms, partnerships and corporations 
engaged in the business of acting as selling agents for two or more 
manufacturers of electronic equipment and supplies, and engaged in 
the business of selling said equipment and supplies of said manufac- 
turers on a commission basis to wholesale distributors. 

Par. 4. In the course and conduct of their respective businesses, 
respondent Association members purchase electronic equipment and 


* Not published. 
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supplies for the purpose of resale, from various manufacturers thereof, 
and cause such equipment and supplies to be transported to said re- 
spondent Association members from the States of origin into the var- 
ious other States of the United States and in the District of Columbia. 

Some of said respondent Association members, likewise in the course 
and conduct of their respective businesses, resell and distribute such 
electronic equipment and supplies to purchasers, and as part of said 
gales transport, or cause to be transported, such equipment and sup- 
plies from their respective place of business to said purchasers, some 
of whom are located in States of the United States other than the 
State of origin of such equipment, and in the District of Columbia. 

Par. 5. Respondent NEDA, respondent NEDA officers and direc- 
tors, all aided, abetted, furthered and cooperated with other respond- 
ents in establishing and carrying out the understandings, agreements, 
combinations and conspiracies, hereinafter set forth, and actively par- 
ticipated in furtherance thereof, in the manner and to the extent here- 
inafter set forth. 

Par. 6. Respondent Association members are in competition with 
each other and with other electronic distributors, some of whom sell 
and seek to sell in commerce between and among the several States 
of the United States and in the District of Columbia, to purchasers, 
various electronic equipment and supplies which is manufactured and 
sold to said respondent Association members by manufacturers of such 
equipment and supplies, except insofar as actual and potential com- 
petition has been hindered, lessened, restricted and restrained, and 
forestalled by the unfair methods and practices hereinafter set forth. 

Those wholesale distributors who are in competition with respond- 
ent Association members in selling and seeking to sell such electronic 
equipment and supplies in the manner hereinbefore described, like- 
wise purchase, or seek to purchase, such equipment and supplies from 
the manufacturers thereof, and as part of such purchases, the said 
manufacturers transport, or cause to be transported, such equipment 
and supplies to the various places of business of said competitors 
which are located in States of the United States, other than the States 
of origin of such shipment, and in the District of Columbia. 

Par. 7. Respondent Association members, acting through and by 
means of respondent Association, respondent Association officers, re- 
spondent Association directors, and in some instances, acting between, 
and among themselves, since 1947, have, by means of agreements, 
understandings, combinations and conspiracies between and among 
themselves, conspired and combined together and with others, and 
have united in and pursued a common and concerted planned course 
of action to adopt, carry out and maintain in commerce between and 
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among the several States of the United States and in the District of 
Columbia, certain policies and trade practices hereinafter described, 
which they have executed and carried out by the means and methods 
hereinafter set forth. 

Par. 8. Among the said policies and trade practices, referred to in 
the preceding paragraphs, which were so formulated, adopted and 
put into effect by the respondents, are the following: 

(1) A policy and practice which tends to, and does, restrict and 
confine membership in respondent Association by means of other ar- 
bitrary rules or standards, to such wholesale distributors of electronic 
equipment and supplies as respondent members of said Association 
membership are willing to compete with in the sale and distribution 
of'said electronic equipment and supplies, and to prevent the acquisi- 
tion of membership in said respondent Association by other wholesale 
distributors with whom the said respondent members do not desire 
such competition ; 

(2) A policy and practice by respondent Association, respondent 
Association officers and directors, and respondent Association mem- 
bers, to cause manufacturers of electronic equipment and supplies to 
sell such equipment and. supplies only through respondent Associa- 
tion members or through ‘established legitimate wholesale distributors 
recognized by respondents; 

(3) A policy and practice by respondent Association, respondent 
Association officers and directors, and respondent Association mem- 
bers, of urging upon manufacturers of electronic equipment and sup- 
plies a policy and practice of protecting distributors against a price 
decline on unsold inventory of such merchandise purchased within 
sixty days prior to a price decline; 

(4) A policy and practice by respondent Association, respondent 
Association officers and directors, and respondent Association mem- 
bers, of urging upon manufacturers of electronic equipment and sup- 
plies the adoption and granting to wholesale distributors uniform cash 
discount terms of 2% 10th proximate; 

(5) A policy and practice by respondent Association, respondent 
Association officers, and directors, and respondent Association mem- 
bers, of urging upon manufacturers of electronic equipment and sup- 
plies to fix and maintain suggested resale prices for such merchandise 
which reflects a uniform mark-up from distributors’ costs. 

Par. 9. Pursuant to, and in furtherance of, and with the result of 
effectuating the aforesaid objectives, policies, trade practices and pur- 
poses of the hereinbefore-mentioned combinations, conspiracies, agree- 
ments and common courses of action, respondent Association, respond- 
ent Association officers and directors, and respondent. Association 
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members, and each of them, have done and performed, among other 
acts and things, as follows: 

(1) Respondent Association members, acting through and by means 
of respondent Association, agreed to formulate, adopt, follow, carry 
out, and make effective, and have to a substantial extent honat ited: 
Rdbpted, followed, carried out, and made effective the policies and 
practices described in Paerol 8 hereof; 

(2) Respondent Association members hirtoba to hold, and have held, 
meetings, at which the aforesaid policies and practices were ery 
and agreed to; 

(3) Respondent Association directors agreed to hold, and have held, 
regular and special meetings, at which the gfortadid policies ad 
pinctides were adopted and agreed to; 

(4) Respondent Association members have agreed to appoint, and 
have appointed, through and by means of respondent Association, 
respondent Association officers and directors, standing and special 
committees to carry out and make effective the aforesaid policies and 
practices by various means and methods; 

(5) Respondent Association members, in a number of instances, 
have entered into agreements between and among themselves and with 
certain manufacturers as to the quantity discounts to be published by 
such manufacturers and maintained by said members; 

(6) Respondent Association members, in a number of instances, 
have entered into agreements between and among themselves, to main- 
tain such resale prices and rates of trade discounts in the resale of 
electronic equipment and supplies, as established by manufacturers ; 

(7) Respondent Association members, in a number of instances, 
have entered into agreements between and among themselves, to pub- 
lish and distribute, and did publish and distribute, substantially 
identical price lists for radio tubes in the same trade areas; 

(8) Respondent Association members, by threats of boycott, per- 
suasion and other means, did induce and cause manufacturers and 
manufacturers’ representatives to agree to refrain from selling their 
respective lines of electronic equipment and supplies to wholesale dis- 
tributors not members of respondent Association or not recognized 
by respondents as established legitimate wholesale distributors ; 

(9) Respondent Association members give sales and other prefer- 
ences to the types of electronic equipment and supplies sold by manu- 
facturers who agree to refrain from selling said merchandise to 
wholesale distributors who are not members of respondent Association 
or who are not recognized by respondents as established legitimate 
wholesale distributors ; 
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(10) Respondent Association members give sales and other prefer- 
ences to the types of electronic equipment and supplies sold by manu- 
facturers who agree to grant, and who do grant, uniform cash discount 
terms, and who do maintain suggested resale prices reflecting uniform 
mark-ups from distributors’ costs. 


CONCLUSION 


The acts and practices of the respondents, as hereinabove set out, 
are restrictive, compulsive and coercive, are all to the prejudice of 
competitors of respondent Association members and to the public, and 
have a dangerous tendency unduly to hinder competition and to create 
a monopoly of various types of electronic equipment and supplies in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act, and constitute unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That respondent National Electronic Distributors 
Association, Inc., sometimes hereinafter referred to as respondent 
Association, a membership corporation, its representatives, its 
respondent officers, directors and members, directly or indirectly, 
jointly or severally, or through any corporate or other means or device, 
in connection with the purchase, offering for sale, sale or distribution 
in commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act, of electronic equipment and supplies, do forthwith cease 
and desist from entering into, cooperating in or carrying out any 
planned common course of action, agreement, understanding, combin- 
ation or conspiracy, whether express or implied, between any two or 
more of said respondents or between any one or more of said respond- 
ents and any other respondents named or referred to in this'order, or 
with two or more persons not parties hereto, to do or perform why! of 
the following acts, policies or practices : 

(1) Restricting membership in respondent National ENecenaniie Dis- 
tributors Association, Inc., by denying membership therein to. whole- 
sale distributors in Seckeonie equipment and supplies for competitive 
reasons, or for any other reason which departs from respondent 
National Electronic Distributors Association, Inc.’s then published or 
generally accepted standards governing admission of new members; 

(2) Compelling, or attempting to compel, by any means or method, 
manufacturers of electronic equipment and supplies, to sell such 
products solely through members of the respondent National Elec- 
tronic Distributors Association, Inc., or through established legiti- 
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mate wholesale distributors, not members of respondent Association, 
but recognized by respondents; 

(3) Preventing, or attempting to prevent, manufacturers of elec- 
tronic equipment and supplies from selling such products to any 
wholesale distributors in same because such wholesale distributors 
are not members of respondent Association, or because they are not 
recognized by respondents as legitimate wholesale distributors ; 

(4) Compelling, or attempting to compel, by any means or methods, 
manufacturers of electronic equipment and supplies to protect distrib- 
utors against price decline on unsold inventory, or to grant uniform 
discounts or terms and conditions of sale ; 

(5) Adopting, enforcing or utilizing any means or method which 
has as its purpose or effect the compelling, or attempting to compel, any 
manufacturer of electronic equipment and supplies to fix or maintain 
resale prices suggested by respondents ; 

(6) Originating, compiling, publishing and distributing, or 
attempting to originate, compile, publish and distribute, by any 
means or methods, substantially identical price lists for electronic 
equipment or supplies ; 

(7) Adopting, enforcing or utilizing any means or methods (includ- 
ing, without limitation, the means and methods referred to in 
paragraph (6) foregoing) to fix or maintain, or attempt to fix or main- 
tain the prices, terms or conditions of sale at which wholesalers of 
electronic equipment and supplies offer for sale or sell any such 
products ; 

(8) Giving sales or any other promotional preferences to the types 
of electronic equipment and supplies sold by manufacturers who agree 
to refrain from selling merchandise to wholesale distributors who are 
not members of respondent Association or who are not recognized by 
respondents as legitimate wholesale distributors ; 

(9) Giving sales, or any other promotional preferences, to the types 
of electronic equipment and supplies sold by manufacturers who agree 
to grant and who do grant uniform cash discounts, terms, conditions 
of sale, or who agree to maintain resale prices, terms or conditions of 
sale suggested by respondents. 

Provided that nothing contained in the foregoing provisions of this 
order shall be construed to prohibit any of the respondents from acting 
independently, and not in combination with others, in doing any of the 
acts prohibited by this order. 

It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission a 


report in writing setting forth in detail the manner and form in which 
they have complied with said order. 
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(Sgd) By Epwarp L. Smrrn, 
Counsel for all Respond- 
ents, and each of them, 
other than Respondent, 
Bruno-New York, Inc. 


Spiro Felstiner & Prager 
(Sgd) By Wiri1am W. Pracerr, 


Counsel for Respondent, 
Bruno-New York, Ince. 


- Date: October 2, 1953. 


The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record on this the 5th day 
of November, 1953. 


403443—57 28 
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In THe MATTER OF 
SUNSET APPLIANCE STORES, INC. ET AL. 


CONSENT SETTLEMENT IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6116. Complaint, Aug. 7, 1958—Decision, Nov. 10, 1953 


‘Where a corporation and its two officers, engaged in the competitive interstate 
sale and distribution of room air conditioners and television sets; in ad- 
vertising their said products through radio continuities— 

_{a). Represented and implied that they were offering for sale and would demon- 
strate air conditioners of a nationally Known manufacturer in the homes of 
prospective purchasers free of charge and without obligation to purchase; 
that said air conditioners were thoroughly reconditioned and rebuilt and 
delivered in reconditioned and repolished cabinets; and that they were 
available for immediate sale; and 
Represented and implied that they were offering for sale and would give 
free demonstration of television sets of well-known national manufacturers 
at the homes of prospective purchasers without obligation to purchase; that 
said sets were completely rebuilt and reconditioned, with beautiful re- 
polished cabinets; were available at greatly reduced prices and would be 
delivered to the homes of prospects either within an hour of or on the day 
following receipt of telephonic inquiries or requests for demonstrations; and 
urged prospects to call for such demonstration immediately upon hearing 
the broadcast, for the reason that the supply was limited ; 

“The facts being that said offers to demonstrate were not made in good faith but 
to obtain, for their salesmen, names and addresses of interested persons; 
said salesmen did not bring with them appliances described—of which 
respondents had no supply whatsoever—but represented such products as 
inferior and undesirable and urged prospects to purchase others at sub- 
stantially higher prices; and respondents failed to answer a substantial 
number of requests for demonstration; to deliver specific orders for the air 
conditioner advertised or to deliver promptly or within a reasonable time 
television sets, sold by their salesmen, which were brands not generally 
known, offered and sold at substantially higher prices than those adver- 
tised, and which, neither completely nor thoroughly reconditioned and re- 
built, and either functioning imperfectly or not at all, they failed or re- 
fused to put in proper working order: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and of their competitors and 
constituted unfair and deceptive acts and practices in commerce and unfair 
methods of competition therein. 


“(db 


~— 


Mr. Michael J. Vitale for the Commission. 
Mr. Harry Kwestel, of New York City, for respondents. 
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“AIS” Consent Settlement 
CONSENT SETTLEMENT? 


Pursuant to the provisions of the Federal Trade Commission Act 
the Federal Trade Commission on August 7, 1953, issued and subse- 
quently served its complaint; upon respondents Sunset Appliance 
Stores, Inc., a corporation, and Joseph Rudnick and Morris Sobel 
_(erroneously named in the complaint as Lawrence Sobol) individually 
and as officers of said corporation, charging them with the use of un- 
fair and deceptive acts and practices and unfair methods of competi- 
tion in commerce within the intent and meaning of the Federal Trade 
Commission Act. 

The respondents, desiring that this proceeding be disposed of by 
the consent settlement procedure provided in Rule V of the Commis- 
-sion’s Rules of Practice, solely for the purposes of this proceeding, 
any review thereof, and the enforcement of the order consented to, 
-and conditioned upon the Commission’s acceptance of the consent 
settlement hereinafter set forth, and in lieu of answer to said com- 
plaint, hereby : 

. (1) Admit all the jurisdictional allegations set forth in the com- 
plaint. Respondent Morris Sobel was erroneously named in the com- 
plaint as Lawrence Sobol. Respondents agree that the name Morris 
Sobel may be substituted for the name Lawrence Sobol, with the 
same effect as if the said Morris Sobel had been named in the com- 
plaint. 

(2) Consent that the Commission may enter the matters herein- 
after set forth as its findings as to the facts, conclusion, and order to 
cease and desist. It is understood that the respondents, in consenting 

_to the Commission’s entry of said findings as to the facts, conclusion, 
and order to cease and desist, specifically refrain from admitting or 
denying that they have engaged in any of the acts or practices stated 
therein to be in violation of the law. 

(3) Agree that this consent. settlement may be set aside in whole 
or in part under the conditions and in the manner provided in Para- 
graph (f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 
‘the conclusion based thereon, and the order to cease and desist, all of 
which the respondents consent may be entered herein in final disposi- 
‘tion of this proceeding, are as follows: 

1The Commission’s “Notice” announcing and promulgating the consent settlement as 
‘published herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on November 10, 1958, and ordered 
entered of record as the Commission’s findings as to the facts, conclusion, and order 
in disposition of this proceeding. 


The time for filing report of compliance pursuant to the aforesaid order runs from 
the date of service hereof. 
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FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent, Sunset Appliance Stores, Inc., is a cor- 
poration chartered and doing business under the laws of the State of 
New York, with its principal place of business located at 92-24 Queens 
Boulevard, Rego Park, Long Island, New York. Respondents Joseph 
Rudnick and Morris Sobel (erroneously named in the complaint as 
Lawrence Sobol) are respectively President and Secretary and Vice 
President and Treasurer of said corporation. These individuals. 
formulate, direct and control the activities, and policies of said 
corporate respondent. Their office and principal place of business is 
the same as that of said corporate respondent. 

Par. 2. Respondents are now, and for more than one year last 
past have been engaged in the sale and distribution of appliances 
including, among others, room air conditioners and television sets. 
In the course and conduct of their business, respondents cause and 
have caused their said products, when sold, to be transported from 
their place of business in the State of New York to purchasers thereof 
located in various other States of the United States. Respondents. 
maintain, and at all times mentioned herein have maintained, a 
course of trade in their said products in commerce among and between 
the various States of the United States, and such course of trade has 
been and is substantial. 

Par. 3. Respondents are now, and at all times mentioned herein 
have been, in substantial competition with other corporations and 
with individuals, partnerships and firms engaged in the sale and 
distribution of appliances and other products intended for the same 
use and purpose as the products sold and distributed by respondents. 

Par. 4. In the course and conduct of their business as aforesaid, 
respondents, for the purpose of inducing the purchase of their said 
merchandise have made certain representations and statements con- 
cerning said merchandise. Said statements and representations have 
been and are disseminated by respondents to prospective purchasers: 
by means of radio continuities transmitted over radio stations hav- 
ing sufficient power to carry them across State lines. Among and 
typical of such statements and representations, but not all inclusive, 
are the following: 

* * * Friends, why suffer with the heat * * * when for just $99, you can 
actually own a powerful, modern MITCHELL Air Conditioner! <A full-size 
MITCHELL Room Air Conditioner, thoroughly reconditioned and rebuilt * * * 
delivered to your home, in a beautiful reconditioned and repolished cabinet! 
Phone for your FREE Home Demonstration, no cost or obligation * * *, 


* * * here’s thrilling news from Sunset Appliance Stores * * * As a “World 
Series Special” and for a short time only Sunset has slashed the price of big: 
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name television to just $59 for Admiral, Westinghouse, Philco, Motorola, and 
Dumont Television * * * Hach set is completely reconditioned in a beautifully 
repolished cabinet * * * only $59 for big name television that will thrill you 
with sharp clear pictures * * * Sunset says try before you buy. Within an 
hour. In time for the World Series you can have free demonstration in your 
home * * * without obligation. If you don’t think the big name set for $59 is 
the greatest bargain in TV, Sunset will thank you for the privilege of demon- 
stration * * * Supplies are limited * * * so call now for your free home 
‘demonstration * * * 

* * * How would you like to own a big name television set for $68? Yes, 
Sunset offers you wonderful reconditioned Big Name television sets for $68.— 
‘This is your chance to get in on the biggest TV buy of all time. All you have 
to do is call Hickory 6—400 or visit one of the five Sunset stores in the metropoli- 
tan area. Call right now—you can have a big name television set you'll be 
proud to own for only $68. A rebuilt, reconditioned receiver in a beautifully 
repolished cabinet * * * sharp, clear pictures, excellent performance.—Call Sun- 
‘set right now—your set will be delivered tomorrow. 

Par. 5. Through the use of the statements and representations 
hereinabove set forth and others similar thereto but not specifically 
‘set out herein, respondents represent and imply and have represented 
and implied to the purchasing public that they are offering for sale and 
will demonstrate air conditioners of a nationally known manufacturer 
in the homes of prospective purchasers free of charge and without 
obligation to purchase; that said air conditioners are thoroughly re- 
conditioned and rebuilt and delivered in reconditioned and repolished 
cabinets. That they are available for immediate sale. 

Respondents further represent and imply and have represented and 
implied as aforesaid, that they are offering for sale and will give free 
demonstrations of television sets of well-known national manufac- 
turers at the homes of prospective purchasers without obligation to 
purchase; that said television sets are completely rebuilt and recondi- 
tioned with beautifully repolished cabinets, are available at greatly 
reduced prices and will be delivered to the homes of said prospects 
either within an hour of, or on the day following, the receipt of tele- 
phonic inquiries or requests for demonstrations; that prospects are 
urged to call for said demonstrations immediately upon hearing said 
radio broadcasts for the reason that the supply of said television sets 
is limited, 

Par. 6. The statements and representations as set forth in Para- 
graph Four hereof were and are false, misleading and deceptive. In 
truth and in fact, respondents said offers to demonstrate air condi- 
tioners of well-known make and television sets of nationally known 
manufacture are not made in good faith but for the purpose of ob- 
taining the names and addresses of persons who, in responding to 
said radio advertisements, indicate an interest in said electric appli- 
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ances and thereby become prospective purchasers who are visited by 
respondents’ salesmen. Moreover, said salesmen, when calling upon: 
prospects do not bring with them any air conditioners or television: 
sets described in said ‘broadcasts for demonstration purposes, but on 
the contrary, represent that the appliances specifically named in said 
broadcasts are inferior and undesirable and that said prospects should 
purchase other air conditioners and television sets substantially higher 
in price. 

Furthermore, a substantial number of inquiries of requests for 
demonstrations made in response to said radio advertising are not. 
answered by respondents. When respondents receive specific orders 
for said Mitchell air conditioner, they fail to sell and deliver said. 
appliance to the persons ordering the same. When television sets are 
sold by respondents’ salesmen, deliveries thereof are not made 
promptly or within a reasonable time but only after delays and re- 
peated inquiries by the purchasers thereof. 

The nationally known brands of television sets specifically named 
in said radio broadcasts are not offered for sale by respondents’ sales- 
men and the sets offered and sold at substantially higher prices than: 
those stated in said broadcasts are brands not generally known to the 
purchasing public. 

Respondents do not have a limited supply of said appliances but on 
the contrary, have no supply whatever of the brands specifically named 
by them, Moreover, the television sets sold by them are not completely 
or thoroughly reconditioned and rebuilt and either function imper- 
fectly or not at all and respondents fail or refuse to put in proper 
working order said television sets so sold and installed by them. 

Par. 7. The use by respondents of the aforesaid false, deceptive 
and misleading statements and representations has had, and now has, 
the capacity and tendency to mislead and deceive a substantial number 
of prospective purchasers of respondents’ products into the erroneous: 
and mistaken belief that such statements and representations were 
and are true and into the purchase of substantial quantities of respon- 
dents’ products because of such erroneous and mistaken belief. As a 
result, substantial trade in commerce has been unfairly diverted to 
respondents from their said competitors, and as a consequence thereof, 
substantial injury has been and is being done to competition in com- 
merce. 

CONCLUSION 


The aforesaid acts and practices of the respondents, as herein found, 


are all to the prejudice and injury of the public and of respondents’ 
competitors, and constitute unfair and deceptive acts and practices and 
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unfair methods of competition, in commerce, within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER.TO CEASE AND DESIST 


It is ordered, That the respondents, Sunset Appliance Stores, Inc., a 
corporation, and its officers, and Joseph Rudnick and Morris Sobel, 
individually, and respondents’ representatives, agents and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale or distribution in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, of television sets or 
other merchandise, do forthwith cease and desist from representing, 
directly or by implication: 

1. That any product is offered for sale when such offer is not a bona 
fide offer to sell the product so offered. 

2. Offering for sale or demonstration any television set or other 
appliance unless such set or appliance is in stock or otherwise avail- 
able to customers under the conditions stated in such offer and at 
such price as may be'designated therein. 

3. That air conditioners, television sets or other electric appliances 
will be demonstrated in the homes of prospective purchasers or will 
be demonstrated without charge or obligation, contrary to the fact. 

4, That air conditioners, television sets or other electric appliances 
are completely or thoroughly reconditioned or rebuilt or are in perfect 
working order when such is not the fact. 

It is further ordered, That respondents shall, within sixty (60) days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 


Sunset Appliance Stores, Inc. 
(Sgd) By Morris Sobel, Pres. 
(Sgd) Joseph Rudnick 
Joseph Rudnick, individually and 
as Officer of Sunset Appliance 
Stores, Inc., a corporation. 


(Sgd) Morris Sobel 
Morris Sobel, individually and as 
Officer of Sunset Appliance 
Stores, Inc., a corporation. 
Date: Oct. 19, 1953. 
The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record on this 10th day of 
November, 1953. 
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In THE MATTER OF 
GARDEN RESEARCH LABORATORIES ET AL. 


DECISION IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION ACT 


Docket 6093. Complaint,-Apr.-17, 1953-—Decision,. Nov. 13, 1958 


Where a corporation and its president, engaged in the competitive interstate sale 
and distribution of a chemical fertilizer, designated “RX-—15”, designed for 
use as a liquid fertilizer by the addition of water; its advertising agency ; 
and the secretary-treasurer of the corporate manufacturer of its said 
“RX-15”’ and the owner or controller of 50% of its stock; through advertise- 
ments in newspapers of national circulation and radio broadcasts— 

(a) Falsely represented that “RX-—15” was the scientific designation of a plant 
food and that the product was the result of atomic research and a new 
discovery or new product; and 

(b) Represented that scientists at a Michigan college and at Rutgers University 
discovered said product in their laboratory and conducted tests and pub- 
lished records with respect thereto and that scientists at said University 
made photographs showing the results of said tests ; 

The facts being that liquid fertilizers have been known and experimented with 
for years; said product was not discovered by scientists at any educational 
institution; and while such fertilizers have recently been made in suffi- 
ciently large quantities as to be available to the retail trade, and persons 
identified with colleges, universities, and agricultural experimental sta- 
tions have conducted tests and made reports on the effectiveness thereof 
and photographs were made in connection with tests conducted at Rutgers, 
the liquid fertilizer used therefor was not said product; 

{c) Represented that photographs used by them in their advertising were taken 
by the U. S. Atomic Energy Commission, were reproduced by them in their 
advertisements with the special permission of said Commission, and that a 
photograph designated as “Atomic Photograph” and “Test No. 1” was taken 
15 minutes after plant food was applied to the roots of the plant; 

When in fact the photographs used were not taken by said commission; they 
did not authorize them to use any photographs in their advertisement; and 
the photograph last referred to above was taken one hour after plant food 
was applied to the roots and not, as claimed, after 15 minutes; 

(d) Falsely represented that their product contained radioactive materials; 
the facts being that while radioactive isotopes were used in the tests re- 
ferred to, to trace the pattern of a plant nutrient so as to determine the rate 
of accumulation of liquid fertilizer, they are not intended to benefit plants 
in any way; while isotopes used as tracers by scientists at Rutgers were 
made available to them by said commission, it was in no way connected with 
the: tests; and photographs made-in connection -therewith were taken to 
show through radioactivity results obtained with liquid fertilizer ; 

¢e) Represented that through the use of said product anyone could produce an 
abundance of flowers and vegetables on a small patch of ground with little or 
no work, merely by sprinkling plants with water containing said product, 
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and that the ingredients acted immediately upon application to the leaves. 
and when applied to the roots reached the leaves of plants in 15 minutes ; 

The facets being that while liquid fertilizers of the type concerned are effective, 
used according to directions, many other factors must be present to insure 
suecessful harvest; sprinkling leaves‘alone’ with liquid fertilizers is not an 
effective method of general fertilizing; while some of the ingredients of said 
product begin to be absorbed by the leaves of many plants at the time of 
application by sprinkling and when applied to the roots begin to be absorbed 
at once, the time of absorption varies among plants; and in any event it 
has not been established that all of the ingredients are absorbed by the leaves 
of all plants in 15 minutes or any specified time; 

(£) Represented that dry fertilizers do not produce results for months after 
application and that’ said “RX-—15”’ was more powerful than all other 
fertilizers and supplied 360% more plant food, was 1,000 times faster than 
dry fertilizers, and was substantially cheaper than other fertilizers ; 

The facts being that while some dry fertilizers are more readily absorbed than 
other such fertilizers, dry fertilizers, nevertheless, begin to be absorbed 
on contact with or application of moisture and produce results within a 
short time thereafter and not after months; and product is not more effective. 
than a number of other fertilizers, and, while in concentrated form, is not 
more powerful than a number of others under conditions of use, namely, 
after dilution with water as directed ; there is no scientific basis or statistical 
proof that it supplied more plant food faster than other fertilizers as above 
set forth, or as to any comparison with other fertilizers with respect to the 
amount of food supplied or the time within which it becomes effective; and 
its cost is not substantially cheaper than many other fertilizers based upon 
effectiveness as such products: 

(g) Represented that the vitamins and hormones contained in said product aided 
in plant growth, and that one product was so highly concentrated that one 
pound made nearly 44 of a ton of liquid plant food at a price of less than 44¢ 
per pound; 

The facts being that it contained no vitamins or hormones; said substances are 
not known to be of any significant aid in fertilizing plants; and its claim 
as to cost per pound of 1%4¢ was based upon the weight after dilution with 
water, which is not itself a plant food; amount of such food available was 
actually only the amount of the product before dilution; and cost thereof 
per pound was cost of the product itself per pound; and 

(h) Represented that other fertilizers would likely ruin plants while its prod- 
uct would not burn the tenderest plant or the roots thereof ; 

The facts being that while fertilizers, including its said product, used correctly 
will not injure plants, many dry and liquid fertilizers, including said RX—15,. 
have the capacity so to do if used in excess of the varying toleration of dif- 
ferent plants: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and decep- 
tive acts and practices in commerce and unfair methods of competition 
therein. 


Before Mr. John Lewis, hearing examiner. 
Mr. William L. Pencke for the Commission. 
Mr. James R. Withrow, Jr., Mr. Thomas J. McFadden and Donovan, 
Leisure, Newton & Irving, of New York City, for'respondents. 
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DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated November 13, 1953, the 
initial decision in the instant matter of hearing examiner John Lewis, 
as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY JOHN LEWIS, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on April 17, 1953, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair 
methods of competition and unfair and deceptive acts and practices 
in commerce in violation of the provisions of said Act. No answer 
to said complaint was filed by said respondents, the time for filing 
said answer having been extended by the undersigned hearing 
examiner until the date of hearing, based on the representation that 
the parties were endeavoring to negotiate a stipulation covering the 
the facts in this proceeding. At a hearing held before the under- 
signed hearing examiner, theretofore duly designated by the Commis- 
sion, a stipulation as to the facts was entered into by counsel sup- 
porting the complaint and counsel for respondents, in lieu of oral 
testimony in support of or in opposition to the allegations of the com- 
plaint, and certain documentary evidence was introduced into evi- 
dence by agreement of counsel, said stipulation and documentary evi- 
dence being only recorded and filed in the office of the Commission. 
Thereafter, the proceeding regularly came on for final consideration 
by said hearing examiner upon the complaint and the aforesaid stipu- 
lation as to the facts and documentary evidence, counsel having elected 
not to file proposed findings and conclusions for consideration by the 
hearing examiner, and oral argument not. having been requested; and 
said hearing examiner, having duly considered the record herein, finds 
that this proceeding is in the interest of the public and makes the fol- 
lowing findings as to the facts, conclusion drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


ParacraPn 1, Respondent Garden Research Laboratories is a cor- 
poration, organized and existing under the laws of the State of New 
Jersey. The post office address of said respondent is Madison, New 
Jersey. Respondent Cecil C. Hoge ‘is president of said corporate 


la 
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respondent and formulates the policies and directs and controls the 
practices and activities of said corporation. 

Respondents Cecil C. Hoge, Hamilton Hoge, John Hoge, Sidney 
C. Hoge and Barbara Obolensky, prior to October 1, 1952, were co- 
partners trading and doing business as an advertising agency under 
the firm name and style of Huber Hoge and Sons. The office and prin- 
cipal place of business of said corporate and individual respondents is 
located at 699 Madison Avenue, New York, New York. This partner- 
ship was the advertising agency for respondent, Garden Research 
Laboratories, and prepared and caused the dissemination of adver- 
tising matter for respondent Garden Research Laboratories, including 
the advertising hereinafter referred to. On or about October 1, 1952, 
the business carried on by Huber Hoge and Sons was incorporated 
under the laws of the State of New York under the name of Huber 
Hoge & Sons, Inc. 

Doggett-Pfeil Co. is a New Jersey corporation engaged in the manu- 
facture and sale of chemical.fertilizers, including the product sold by 
Garden Research Laboratories. The Secretary-Treasurer of said 
corporation is respondent Alfred S. Pfeil who owns or controls fifty 
percent of the stock of respondent, Garden Research Laboratories. 
Said respondent participates and collaborates with the copartners 
trading as Huber Hoge and Sons in the preparation of advertising 
copy and material for respondent Garden Research Laboratories. His 
office and principal place of business is located at Springfield, New 
Jersey. 

- Par. 2. For more than one year last past, respondent Garden Re- 
search Laboratories has been and is now engaged in the sale and dis- 
tribution of a chemical fertilizer, designated RX-15, which contains 
15% Nitrogen, 30% Phosphoric Acid, 15% Potash and is designed to 
be used as a liquid fertilizer by the addition of water. RX-15 is 
manufactured and packaged for said ‘respondents by Doggett-Pfeil 

Jo. 

- Orders for said product are directed to respondent Garden Research 
Laboratories at its mailing address in Madison, New Jersey, and are 
there received by Doggett-Pfeil Co. Said Doggett-Pfeil Co. fills said 
orders by shipping said product from its place of business at Millburn 
or Summit, New Jersey, to purchasers thereof located in various other 
States of the United States. Said respondent, maintains, and at all 
times mentioned herein has maintained a course of trade in commerce 
in said product and such course of trade has been and is substantial. 

‘Par. 3. In the course and conduct of their said businesses and for 
the purpose of inducing the purchase of the product RX-15, respond- 
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ents have made many statements and representations concerning said 
product by means of advertisements inserted in newspapers having a 
national circulation and by radio broadcasts. Typical, but not all 
inclusive of such representations made in 1952, are the following: 


* * * Today, any child can grow hundreds of beautiful flowers by merely 
sprinkling them with water, thanks to a new garden discovery at leading Michi- 
gan and New Jersey college testing laboratories. 

That’s right Bart—and all because of new discoveries in food, care, nutrition 
and the association of atomic radiation with plant life. Food? Nutrition? 
Atomie radiation? I always thought good old fertilizers were the best known 
helpers for flowers. 

That was last year, Bart. We are now entering a new age * * * an age where 
gardening will become nothing more than throwing a few seeds into the ground 
* * * using some special plant foods * * * and cutting the full-grown flowers 
just several days later * * * Why, do you know that the ordinary fertilizers 
you may have been using on your garden can very easily ruin your plants instead 
of helping them. 


Atomic Photograph No. 1 


'Paken-exactly fifteen minutes: after plant focd was applied to roots by Rutgers 
University scientists at New Brunswick, New Jersey. 


Atomic Research Reveals How to Make Flowers, Trees, Shrubs, Bloom Like 
Magic in Any Soil * * * 


* * * you will see, on this page, a “radioactive” photograph made possible by 
special permission of the United States Atomic Energy Commission 

This photograph will prove to you that with just one simple secret—YOU who 
may know next-to-nothing about gardening, can turn your garden into the show- 
place of the community with thousands of colorful flaming blossoms—not five 
years from now—not next year—but this summer * * * actually pick hundreds 
of pounds of luscious tomatoes, lettuce, cucumbers from a vegetable patch no big- 
ger than a one-car garage. And that YOU—with just ten minutes work—can 
amaze the “experts” in your neighborhood with a rich thick carpet of lawn—and 
at a cost so low, it’s almost too ridiculous to mention! And you won’t even 
have to dirty your hands! 

* * * read about the amazing 15 minute miracle that can make all kinds of 
flowers bloom for you by the thousands in tiny space, in any soil, even in ordinary 
sand! 

Plant scientists * * * discovered that when this super-powerful plant food of 
a type called RX-15 is dissolved in water and sprinkled on leaves of plants, 
the leaves absorb it instantly ! 


HERE’S PROOF! RUTGHRS UNIVERSITY ATOMIC TEST NO. 1 


* * * concentrated plant foods that could be dissolved in plain ordinary sink 
water and when sprinkled on lawns or plants could go to work in minutes! 

* * * Rutgers scientists added traces of radio-active atoms to this liquid plant 
food. This radio-active plant food was then fed to the roots of ordinary plants 
* * * Exactly fifteen minutes later the leaves were cut off and pressed against 
radio-sensitive film. Now look at the picture at the right! 
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(Picture of a skeleton of a leaf) 


* * * There’s no other work to it. 

Compare with all other fertilizers: As an expert, you know that plants do well 
if they absorb only 25% of the nitrogen, phosphorous and potash slowly released 
by’ dry fertilizers over a period of months’* * * RX-15 THEREFORE SUP- 
PLIES 360% MORE PLANT FOOD—SUPPLIES IT UP TO 1,000 TIMES 
FASTER—PRODUCES SPECTACULAR GROWTH RESULTS IN 7 DAYS OR 
LESS—INSTEAD OF HAVING TO WAIT MONTHS! 

RX-15 is at least 3 times more powerful than general types of fertilizer avail- 
able up to now * * * RX—15 gives you a scientifically balanced 15-30-15 formula 
that’s 3 times more powerful, yet completely safe for use. And to make flowers 
hold their bloom longer, promote resistance to disease, winter-kill ete. RX-15 
also provides a balanced diet of oft-neglected manganese, copper, boron, zinc, 
vitamins and hormones plus essential trace elements and minerals. 

Unlike most fertilizers, RX—15 contains no filler—is so highly concentrated, 
even the smallest can of RX—15 makes nearly 14 ton of super-powerful plant food 
ata cost of less than 4¢ a pound. 

RX-15 will not burn, eat or damage even tenderest plants, roots, shoots * * * 

Par. 4. Through the use of the statements hereinabove set forth and 
others similar thereto but not specifically set out herein, respondents 
have represented, directly and by implication: 

(a) That R-X-15 is the scientific designation of a plant food; 

(b) That said product is the result of atomic research and is a new 
discovery or new product ; 

(c) That scientists ata college'in Michigan and at Rutgers Uni- 
versity discovered said product in their laboratories, conducted tests 
with said product and published records with respect thereto, and that 
scientists at Rutgers University made photographs showing the results 
of said tests ; 

(d) That the photographs used by respondents in their advertising 
were taken by the United States Atomic Energy Commission and were 
reproduced by respondents in their advertisements with the special 
permission of the Atomic Energy Commission ; 

(e) That the photograph designated as Atomic Photograph and 
Test No. 1 was taken 15 minutes after plant food was applied to the 
roots of the plant; 

(f) That respondents’ product contains radio-active materials; 

(g) That by using said product anyone can produce an abundance 
of flowers and vegetables on a small patch of ground with little or no 
work, merely by sprinkling plants with water containing RX-15; 

(h) That the ingredients act immediately upon application to the 
leaves and, when applied to the roots, reach the leaves of a plant in 15 
minutes; 

(i) That dry fertilizers do not produce results for months after 


application; 
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(j) That RX-15 is more powerful than all other fertilizers and 
supplies 360% more plant food, 1,000 times faster than dry fertilizers ; 
~ (k) That it is substantially cheaper than other fertilizers ; 

(1) That the vitamins and hormones contained in said product aid 
in plant growth; 

(m) That said product is so highly concentrated that one pound. 
makes nearly one-fourth of a ton of liquid plant food at a price of less 
than one-half cent per pound; and 

(n) That other fertilizers will likely ruin plants, while respondents” 
product will not burn the tenderest plants or the roots thereof. 

Par. 5. The foregoing representations are false, misleading and de- 
ceptive for the following reasons: 

(a) There is no plant food known by the scientific designation of 
RX-15, said designation being merely a trade name adopted by re- 
spondents Garden Research Laboratories. 

(b) RX-15.did not result from atomic research and is not a new 
discovery or product. 

(c) RX-15 was not discovered by scientists at a college in Michigan, 
or at Rutgers University, or at any other educational institution. 
Liquid fertilizers have been known and have been experimented with 
for years. However, recently they have been manufactured in suf- 
ficiently large quantities as to make them available to the retail trade, 
and persons identified with colleges, universities, and agricultural ex- 
perimental stations have conducted tests and made reports on the 
effectiveness of liquid fertilizers similar to RX-15. While photo- 
graphs were made in connection with tests conducted at Rutgers Uni- 
versity, the liquid fertilizer used for the photographs was not RX-15. 

(d) The photographs used in respondents’ advertising were not 
taken by the United States Atomic Energy Commission; nor did said 
Commission authorize respondents to use any photographs in their 
advertisements. 

(e) The photograph designated as “Atomic Photograph No. 1” was 
taken one hour after plant food was applied to the plant roots and 
not 15 minutes later, as claimed by respondents. 

(f) RX-15 does not contain any radioactive material. While 
radioactive isotopes were used in the tests above referred to, to trace 
the pattern of a plant nutrient so as to determine the rate of accumula- 
tion of liquid fertilizers, they are not intended to benefit plants in 
any way. The radioactive isotopes, which were used as tracers by 
scientists at Rutgers University, were made available to them by the 
United States Atomic Energy Commission but said Commission was 
in no way connected with the tests. The photographs made in con- 
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nection with the tests were taken to show, by means of the radioactiv- 
ity, the results obtained with liquid fertilizers. 

(g) While liquid fertilizers of the RX-15 type are effective fer- 
tilizers, when used according to directions, there are many other 
factors which must be present to insure successful harvest. Sprin- 
kling on the leaves alone with liquid fertilizers is not an effective 
method of general fertilizing. 

(h) While some of the ingredients of RX-15 begin to be absorbed by 
the leaves of many plants at the time of application by sprinkling and, 
when applied to the roots, begin to be absorbed at once, such time of 
absorption varies:among plants. In any event, however, it has not 
been established that all of the ingredients are abeorbed by the eee: 
of all plants in 15 minutes or any specified time. 

(i) Among dry fertilizers there are some which are more readily 
absorbed than others. Nevertheless, dry fertilizers begin to be ab- 
sorbed on contact with or application of moisture and produce results 
within a short time thereafter and not after months. 

(j) RX-15 is not more effective than a number of other fertilizers. 
Although it is in concentrated form, RX-15 is not more powerful than 
a number of other fertilizers under conditions of use, namely, after 
dilution with water as directed. There is no scientific basis or statis- 
tical proof that RX—15 supplies 360% more plant food up to 1,000 
times faster than other fertilizers or as to any comparisons with other 
fertilizers with respect to the amount of food supplied or the time 
within which it becomes effective. 

(k) The cost of RX-15 is not substantially cheaper than many other 
fertilizers based upon effectiveness as fertilizers. 

(1) Vitamins and hormones are not contained in RX-15 and are 
not known to be of any significant aid in fertilizing plants. 

(m) The claim that nearly one-fourth ton of liquid plant food is 
made available at less than one-half cent a pound is based upon the 
weight after dilution with water. However, water is not a plant food 
so that the amount of plant food available would actually be only the 
amount of the product before dilution. Consequently, the cost of the 
available plant food per pound would actually be the cost of the prod- 
uct itself, per pound. 

(n) When used correctly, fertilizers, including RX-15, will not 
injure plants. However, many dry and liquid fertilizers, including 
RX-15, have the capacity to injure plants if used in excess of a plant’s 
toleration, such toleration varying with different plants. 

Par. 6. Respondents, Garden Research Laboratories and Cecil C. 
Hoge, in the conduct of said business, have been and are in substan- 
tial competition in commerce with other corporations and with in- 
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dividuals, partnerships and others engaged in the sale of fertilizers. 

Par. 7. The use by respondents of the foregoing false, misleading 
and deceptive statements and representations has had the tendency 
and capacity to mislead and deceive the purchasing public into the 
erroneous and mistaken belief that such representations were true 
and into the purchase of substantial quantities of respondents’ prod- 
uct because of such erroneous and mistaken belief. Asa result thereof, 
trade has been unfairly diverted to respondents from their competitors 
in commerce and substantial injury has been done to competition in 
commerce. 


CONCLUSION 


The aforesaid acts and practices of respondents, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
methods of competition and unfair and deceptive acts and practices in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 


ORDER 


It is ordered, That the respondent Garden Research Laboratories, 
a corporation and its officers, and the respondent Cecil C. Hoge, in- 
dividually and as an officer of said corporation, and the respondents 
‘Cecil C. Hoge, Hamilton Hoge, John Hoge, Sidney C. Hoge and Bar- 
bara Obolensky, individually and as copartners doing business as 
Huber Hoge and Sons, or under any other name, and the respondent 
Alfred S. Pfeil, individually, and said respondents’ agents, representa- 
tives and employees, directly or through any corporate or other device, 
in connection with the offering for sale, sale or distribution in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act, 
of the chemical fertilizer designated R-X—15, or any other product con- 
taining substantially the same ingredients or possessing substantially 
the same properties, do forthwith cease and desist from representing, 
directly or by implication: 

1. That RX-~15 is the scientific designation of a plant food. 

2. That said product is a new plant food or new discovery, or that 
it was developed as a result of atomic research. 

3. That persons identified with any college, university or other in- 
stitution of learning discovered said product, conducted tests or made 
reports with respect thereto, unless such be the fact. 

4. That personnel identified with Rutgers University or any other 
educational institution made photographs showing the results ob- 
tained by the use of respondents’ product or that the United States 
Atomic Energy Commission had taken photographs pertaining to 
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respondents’ product or authorized the use by respondents of any such 
photographs. 

5. That photographs of plants taken one hour after being fertilized 
by liquid fertilizer were taken only fifteen minutes thereafter, or 
representing that photographs were taken at any specified time con- 
trary to the fact. 

6. That respondents’ product contains radioactive materials. 

7. That the use of said product, by sprinkling and without other 
factors, will assure an abundance of flowers or vegetables on a small 
patch of ground. 

8. That the ingredients of said products are absorbed by the leaves 
within fifteen minutes, or within any other period of time which is 
contrary to fact. 

9. That dry fertilizers do not produce results for months or other 
extended periods of time after application, or misrepresenting in any 
other manner the time within which dry fertilizers are absorbed or 
produce results. 

10. That said product is more powerful than all other fertilizers; or 
that it supplies 360% more plant food at the rate of 1,000 times faster 
than other fertilizers or at any other given qua itity or rate inconsistent 
with the facts, or misrepresenting in any other manner the amount 
of plant food supplied by said product or the period of time within 
which such plant food takes effect in comparison with other fertilizers. 

11. That said product is substantially cheaper in price under condi- 
tions of effective use than all other fertilizers, 

12. That there are vitamins and hormones contained in said product 
which aid plant growth. 

13. That the amount of plant food supplied by said product, when 
in a water solution, is any amount in excess of the quantity of respond- 
ents’ product. actually present in such solution; or that, under such 
conditions of use, the cost of said plant food is less than it is in fact. 

14. That other fertilizers, even though used according to directions, 
may injure plants. 

15. That respondents’ product, unlike other fertilizers, will not burn 
or injure foliage, even though not used according to directions. 


ORDER TO FILE REPORT OF COMPLIANCE 


It 28 ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with the order to cease and desist [as required by 
said declaratory decision and order of November 138, 1953]. 
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In THE MATTER OF 


WILLIAM G. BARNARD, SR. ET AL. TRADING AS 
NATURAL FOODS INSTITUTE 


DECISION IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 


COMMISSION ACT 


Docket 5956. Complaint, Feb. 21, 1952—Decision, Nov 18, 1953 


Where two partners, trading as Natural Foods Institute, engaged in the inter- 


state sale and distribution of health foods, books, drugs, and devices of 
various sorts; in advertising in catalogs bearing their said name, and in 
various other ways, seven products which they designated as: “Chic 
Tablets”, “Garlic Capsules”, ‘““Papain Tablets”, “Soy Milk Powder (Soyalac”, 
‘“Macu Brand Papaya”, “Peppermint Tea”, and “Alfalfa Tea’—(a) Falsely 
represented that their said products, as the case might be, would reduce 
weight, were odorless, constituted an effective treatment for indigestion, 
were a tonic which would sweeten the intestinal tract, and would have a 
significant effect upon the building of muscle, bone, or hair by reason of 
the alfalfa nutrients; that their “Papaya Pulp” contained no sugar and 
was a valuable food for diabetics ; and that it was possible for human beings 
to contract mastitis from animal milk and that the use of their “Soya 
Milk Powder” would prevent the contraction of such disease; and 


Where said partners, engaged as aforesaid, in also selling and distributing certain 


foods, namely, their “Dr. Gaymont’s Yogourt Culture’, “Red Beet Juice’, 
“Brown Rice’, “Dehydrated Powdered Vegetables’, and “Celery Juice’— 


(b) Falsely and misleadingly represented that said “culture” was an effective 


treatment for stomach ulcers or colitis, that their said beet juice built up 
red blood or red corpuscles of the blood and toned up the blood, that their 
said dehydrated powdered vegetables were more easily digested and more 
nutritious than fresh vegetables; and that their celery juice was an effective 
treatment for arthritis and rheumatic conditions; and 


Where said partners, engaged as aforesaid, in the offer and sale also of certain 


(c) 


health books which they designated as “Raw Vegetable Juices”, “Health 
Via the Carrot and Other Vegetables”, ‘“‘The Grape Cure”, and “My Water 
Cure”; in advertising the same through their aforesaid eatalogs and 
otherwise— 

Falsely and misleadingly represented that a deficiency of minerals and 
salts in the diet was the primary cause of nearly every sickness and disease, 
that the eating of raw vegetables and fruit juices in the manner set forth 
in said first book was a cure for numerous specified ailments and conditions, 
comprising most of the common ailments suffered by mankind and that 
eating carrots and other vegetables in the manner set out in said second 
book would keep one healthy and constituted a cure for numerous ailments, 


including diabetes, diseases peculiar to women, colds, arthritis, and cancer, 
and a tired feeling; 


Notwithstanding the fact as respects said last-named condition that only rarely 


does it result from dietary deficiencies of the type which can be corrected 
through any possible use of carrots and other vegetables; and 
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(d) Falsely and misleadingly represented that the system outlined in “The 
Grape Cure” would cure cancer and that outlined in “My Water Cure” would 
cure all diseases in any way curable; and 

Where said partners, engaged as aforesaid in the offer and sale also of certain 
juice extractors sold under the designations “Vita-Mix” and “Juicex”; in 
advertising the same in catalogs, newspapers, magazines, circulars, and 
in radio and television broadcasts, and in other advertising media— 

(e) Falsely and misleadingly represented that the consumption of raw fruits 
and vegetables prepared in said Vita-Mix would result in better digestion, 
restful sleep, normal elimination, strong, healthy teeth, or continued good 
eyesight, and was an effective treatment for various ailments, including 
those above indicated, and would result in good health ; 

(f) Falsely represented that nutritional deficiencies were increasing and that, 
according to the Department of Agriculture, three out of every four meals 
in the United States were deficient in the minimum daily requirement of 
vitamins, minerals, and other nutrients, and that 90% of the rejections in 
the draft of World War II were because of malnutrition, and that cooked 
and peeled vegetables were so deficient in nutritional qualities that chil- 
dren’s teeth and tonsils were adversely affected ; 

(g) Falsely represented that Vitamin HE was the antisterility vitamin and that 
the ingestion of Vitamin A would build resistance against all infectious 
diseases ; 

(h) Falsely represented that the consumption of the entire cucumber was an 
effective treatment for nervous conditions in women and that the consump- 
tion of lettuce was an effective treatment for such conditions generally; 

(i) Falsely represented that the necessity for the removal of tonsils in children 
arose because of malnutrition ; and 

(j) Falsely represented that the consumption of fruit and vegetable juices 
prepared in the Juicex would assure health, vigor, and charm, and that 
consumption of such juices would regenerate and rebuild the system; and 

Where said partners, engaged as aforesaid— 

(k) Falsely represented through the use of the word “Institute” in their trade 
neme that they constituted an organization for the promotion of research, 
experimentation, investigation, and study in the science of dietetics and 
related subjects, and that a trained staff of employees and a properly 
equipped laboratory were maintained for such purposes ; 

When in fact there were no lectures or courses in dietetics in given subjects 
given by trained technical lecturers and said representation was otherwise 
false in the respect above indicated ; and 

(1) Falsely represented through the use of the word “sterilizer” in the trade 
name of their ‘“N. F. I. Vegetable and Fruit Washer and Sterilizer’ in the 
advertising thereof in their catalogs and other media, that their said 
apparatus had a germicidal effect ; 

When in fact it had no such effect of any nature, but was a device which con- 
sisted essentially of a wire basket and a length of hose to be attached to a 
water faucet for use in washing vegetables: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and decep- 
tive acts and practices in commerce. 


Before Mr. James A. Purcell, hearing examiner. 
Mr. George M: Martin and Mr. J. M. Doukas for the Commission. 
Mr. Henry Junge, of Chicago, Ill., for respondents. 
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DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on February 21, 1952, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair 
and deceptive acts and practices in commerce in violation of the 
provisions of said Act. After the service of the said complaint, 
respondents filed their answer thereto admitting all of the material 
allegations of fact charged in the complaint to be true, waiving any 
and all hearings as to the facts and conclusions and consenting to 
the issuance of an order, reserving, however, the right to file objections 
to the form and contents of the order. Thereafter the proceeding 
regularly came on for final consideration by a hearing examiner of 
the Commission, duly designated by it and named in the “Notice” 
appended to the complaint at the time of its issuance, upon the said 
complaint and respondents’ answer thereto, and said hearing examiner, 
on April 24, 1952, filed his initial decision. 

Within the time permitted by the Commission’s Rules of Practice, 
counsel for respondents filed with the Commission an appeal from 
said initial decision, and thereafter this proceeding regularly came 
on for consideration by the Commission upon the record herein, 
including briefs in support of and in opposition to said appeal, no 
oral argument having been requested. 

The Commission on March 31, 1953, issued its order granting 
respondents’ appeal. On the same day the Commission issued, and 
thereafter caused to be served, its order granting leave to respondents 
and to counsel supporting the complaint to file with the Commission 
objections to the order to cease and desist which the Commission 
proposed to issue as a part of its decision herein, after making appro- 
priate findings as to the facts and conclusion consonant with the 
pleadings; under the terms of this order such objections-were to be 
filed within twenty days after service thereof and the proposed order 
‘to cease and desist attached thereto. 
~ No objections were filed by respondents. On April 23, 1953, counsel 
supporting the complaint filed objections to the proposed order to 
cease and desist, and also filed a motion for reconsideration by the 
Commission of its order granting respondents’ appeal. 

The Commission having entered its order denying the said motion 
and rejecting the ohiections to the proposed decision, the proceeding 
came on for final consideration by the Commission upon the record 
herein on review, and the Commission, having duly considered. the 

matter and being now fully a Saal in the premises, finds thaw this 


NATURAL FOODS INSTITUTE 437 
434! Findings 


proceeding is in the interest of the public and makes the following 
findings as to the facts, conclusion drawn therefrom, and order, the 
same to be in lieu of the initial decision of the hearing examiner. 


FINDINGS AS TO THE FACTS 


Paragrapy 1. Respondents William G. Barnard, Sr., and William 
G. Barnard, Jr., are copartners trading as Natural Foods Institute 
with their office and principal place of business at Olmstead Falls, 
Ohio. Respondents sell and distribute various items of merchandise 
including health foods, books, drugs, and devices of various sorts. 

Par. 2. Respondents are now and have been for more than one year 
last past engaged in the business of selling and distributing foods, 
drugs and devices as the terms “food,” “drug” and “device” are defined 
in the Federal Trade Commission Act. The designation used by 
respondents for various of their said food and drug products and 
the formulae and directions for use thereof are as follows: 


(1) Designation : Chic Tablets. 
Formula: 9 tablets daily represent the following percentage of minimum daily 
adult requirements. 


Vitamin B: ,Thiamine Hydrochloride) —~____________- 333 U. S. P. Units 100% 
Mitantinils,“GRibotiayin ji. verte be oot eyo. te ge 2 Milligrams 100% 

BEL SUN ea EN Oe a ES Se Ba a et a ee 10 Milligrams 100% 
Calcium (Calcium Phosphate Dibasic) _________--__~ 920 Milligrams 120% 
Phosphorous (Calcium Phosphate Dibasic) _-____-__- 750 Milligrams 100% 

iron, (iterric Peptonate) 2. ----2ae =e ee 15 Milligrams 100% 
TOMO Cel p Pa See ae PRL a we 0.10 Milligrams 100% 


Also contains skimmed milk powder, malt extract, dextrose, cocoa powder and 
flavor, with traces of zinc, magnesium cobalt, copper and manganese. 
Directions: Take 3 tablets about 15 to 20 minutes before each meal. Tablets 
may be swallowed whole with water or fruit juice, or chewed if desired. If 
one meal is omitted (preferably lunch) it is suggested that 4 tablets be taken 
at this time. 
(2) Designation : Garlic Capsules. 
Formula: Vegetable oil extraction of garlic. 
Directions: TO BE SWALLOWED WHOLE—NOT CHEWED, Take two cap- 
sules before each meal three times a day unless otherwise prescribed. f 
(3) Designation: Papain Tablets 3 gr. 
Formula: Dehydrated juice of Carica Papaya. 
‘Directions: Take one or two tablets to help occasional stomach distress. 
(4) Designation : Soy Milk Powder (Soyalac) 
Formula: Contains: Soya beans, dextrin, dextrose, soya bean oil, maltose, 
sugar, salt, dicalcium phosphate, trisodium phosphate, viosterol. 
Directions : How to make Soya Milk. 
With Soyalac being readily soluble in cold water, a whip, egg beater, hand or 
electric mixer readily serves the purpose for mixing. Always add powder to 
water, an ounce (approximately a heaping tablespoon) to a glass, more or less 
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to individual taste. Then use like milk, 4 ounces Soyalac makes approximately 
a quart of soya milk, 1 pound a gallon. . 

(5) Designation : Macu Brand Papaya 

Formula: Papaya Pulp 

Directions: Take in pure state or mix with water, milk, fruit juices, honey, 
sugar, saccharine or flavors to suit taste. Keep in cool place, tightly closed 
when not in use. 

(6) Designation : Peppermint Tea 

Formula: Peppermint leaves 

Directions : Pour boiling water over and let steep to desired strength and serve 
with or without cream and sugar. 

(7) Designation: Alfalfa Tea 

Formula: Tender, small alfalfa leaves. 

Directions: Pour boiling water over and let steep to desired strength and serve 
with or without cream and sugar. 


In addition to the aforesaid products respondents sell and distribute 
the following foods, to wit: Dr. Gaymont’s Yogourt Culture, Red Beet 
Juice, Brown Rice, Dehydrated Powdered Vegetables, Celery Juice, 
and devices designated as NFI Vibrator and Oster Stim-U-Lax Junior. 

Respondents cause the said products hereinabove listed in Paragraph 
One when sold to be shipped from their place of business in the State of 
Ohio to purchasers thereof located in various other States of the United 
States and in the District of Columbia. Respondents maintain, and 
at all times mentioned herein have maintained, a course of trade in 
their said products in commerce between and among the various States 
of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of their aforesaid business re- 
spondents, subsequent to March 21, 1938, have disseminated and caused 
the dissemination of advertisements concerning their said products 
set out in Paragraph Two, by the United States mails and by various 
means in commerce as “commerce” is defined in the Federal Trade 
Commission Act, including but not limited to catalogs entitled 
“Natural Foods Institute, Olmstead Falls, Ohio” and respondents have 
disseminated and caused the dissemination of advertisements concern- 
ing their said products by various means, including but not limited 
to, the catalogs referred to above for the purpose of inducing and 
which were likely to induce, directly or indirectly, the purchase of 
the said products in commerce as “commerce” is defined in the Federal 
Trade Commission Act. 

Par. 4. Among and typical of the statements contained in the said 


catalogs disseminated as aforesaid and the products to which they 
relate are the following: 
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(1) Chie. 
CHIC 
Reducing Formulae 

Get rid of ugly fat now. You can be slim the easy way, without drugs or 
opiates. Many have received wonderful results from Chie. This food supple- 
ment furnishes the necessary food materials without adding on the pounds. 
We’re so sure that this Reducing Formula will give you the results you’ve been 
looking for that we make you a Money-Back Guarantee. 


(2) Pure Garlic Capsules. 

PAPA BARNARD Says: “Odorless and tasteless, but still essential for my 
diet.” 

Dr. Kellog in “New Dietetics” says garlic is a natural disinfectant of the 
alimentary canal. Used by thousands who value their health. 

(3) Papain Tablets 

Perfect for indigestion. Takes away gas and discomfort. 

(4) Soy Milk Powder. ‘ 

Hliminates all danger of * * * mastitis, * * * sometimes contracted from the 
use of animal milk. * * * 

(5) Papaya Pulp. 

PAPAYA PULP for diabetics. No sugar in it. 


(6) Peppermint Tea : 
. California 
PEPPERMINT THA 
Dried Mineralized peppermint leaves are an alkalinizer and a natural tonic. 
Sweetens the entire intestinal tract. : 


(7) Alfalfa Tea. 
ALFALFA THA 
Alfalfa helps produce muscle, bone and hair. You need the vitamins and min- 
erals Alfalfa Tea gives you. Animals thrive on alfalfa—why not you? Now 
adapted for human consumption. 


(8) Dr. Gaymont’s Yogourt Culture. 
* * * Gives relief from Stomach Ulcers * * * 
Dr. Gaymont’s 
YOGOURT CULTURE 


Here Is What Dr. Gaymount’s Yogourt Culture Will Do For You! 
* ee * * 

Are you healthy? Dr. Gaymount’s Yogourt, nature’s most perfect food, will 
help you stay healthy and help you enjoy life. Suffering from Colitis? Delicious 
Yogourt is unexcelled for soothing relief in the corrective diet. * * * Stomach 
Uleers! Berelieved. Yogourt is wonderfully alkalizing, pain comforting. * * * 


(9) Red Beet Juice. 
Pure Unadulterated 
RED BEET JUICE 
* * * “This is one of the most valuable juices for helping to build up red blood 
or red corpuscles of the blood and tone up the blood generally.” Red Beet Juice 
is high on list of beneficial vitamin and mineral juices. 
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(10) Brown Rice. 

* %* * Contains all the essential minerals and vitamins. 

(11) Dehydrated Powdered Vegetables. 

* * * The walls and shells of a vegetable cell contain ce4llulose—which cannot 
be digested by man. In dehydrated vegetables these cell walls hve been broken 
and destroyed so that you can get the inner nutritious part with the full food 
value, * * * 

(12) Pure Celery Juice. 

* * * Dr. R. D. Pope, M.D., especially recommends celery juice in the dietary 
care of arthritis and rheumatic conditions in his book, “Raw Vegetable Juices, 
What’s Missing in Your Body.” 


(18) NFI Vibrator. 
Helps Get Rid of Aches and Pains 
BLOOD CIRCULATES BETTER 
with the NFI 
VIBRATOR. 


(14) Oster Stim-U-Lax Junior. 

I use the Stim-U-Lax before retiring. It seems to make my rich red blood 
circulate more smoothly. 

PAPA BARNARD 

Just try an OSTER STIM-U-LAX Junior on your body, face, gums, scalp, arms, 
feet. You’ll be amazed! Massage is man’s oldest method for soothing his ails, 
and OSTER STIM-U-LAX Junior enables you to give it more effectively than 
ever before. An OSTER can deliver controllable, rotating-patting movements 
to your fingertips to make massage mildly soothing or deeply penetrating. Only 
an OSTER has Suspended Motor action movement—so soothing to the nerves, so 
nice to the muscles, stimulating to the circulation. 


Par. 5. Through the use of the advertisements containing the state- 
ments and representations hereinabove set forth, and others similar 
thereto not specifically set out herein, respondent’s have represented 
directly and by implication: 

(1) That their Chic Tablets are a reducing formula and will in and 
of themselves reduce weight. 

(2) That their Garlic Capsules are odorless in use and are an intes- 
tinal disinfectant. 

(3) That their Papain Tablets are an effective treatment for in- 
digestion. 

(4) That mastitis may be contracted through the use of animal milk 
and that the use of Soy Milk Powder will prevent the contracting of 
such disease. 

(5) That their Papaya Pulp does not contain any sugar and there- 
fore is a valuable food for diabetics as part of their diets. 


(6) That their Peppermint Tea is a tonic and sweetens the entire 
intestinal tract. 
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(7) That their Alfalfa Tea helps produce muscle, bone and hair 
in human beings. 

(8) That Dr. Gaymont’s Yogourt Culture is an effective treatment 
for stomach ulcers and colitis. 

(9) That their Red Beet Juice builds up red blood or red corpuscles 
of the blood and tones up the blood. 

(10) That their dehydrated powdered vegetables are more digest- 
ible and nutritious than vegetables in any other forms. 

(11) That their Celery Juice is an effective treatment for arthritis 
and rheumatic conditions, 

(12) That the use of the NFI Vibrator rids the human body of 
aches and pains and stimulates or improves the circulation of the 
blood throughout the body. 

(18) That the use of Oster Stim-U-Lax Junior stimulates or im- 
proves the circulation of the blood throughout the body. 

Pan. 6. The said advertisements are misleading in material respects, 
and are “false advertisements” as the term is defined in the Federal 
Trade Commission Act. In truth and in fact: 

(1) The Chic Tablets are not a reducing formula; will have no in- 
fluence whatsoever on obesity and in and of themselves will not bring 
about weight reduction. It is necessary to use a restricted diet to 
bring about weight reduction and said tublets are merely a dietary 
supplement. 

' (2) The Garlic Capsules are not oderless in use since they contain 
significant quantities of oil of garlic which produces an odor on the 
breath. This product is not an intestinal disinfectant. 

(3) The Papain Tablets are not an effective treatment for indi- 
gestion. 

(4) It is not possible for human beings to contract mastitis from 
animal milk or otherwise. 

(5) The Papaya Pulp is not a valuable food for diabetics because 
it contains significant amounts of sugar. 

(6) The California Peppermint Tea is not a tonic nor will it 
sweeten the intestinal tract. 

(7) The amounts of nutrients which can be extracted from the 
alfalfa during the preparation of an infusion or tea will have no sig- 
nificant effect upon the building of muscle, bone, or hair. 

(8) Dr. Gaymont’s Yogourt Culture is not an effective treatment 
for stomach ulcers or colitis. 

(9) Red Beet Juice will not build up red blood or red corpuscles 
or tone up the blood to any significant extent. 

(10) Dehydrated powdered vegetables are not more easily digested 
or more nutritious than fresh vegetables. 
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(11) Celery juice has no therapeutic value in the treatment of ar- 
thritis or rheumatic conditions. 

(12) The benefits from the NFI Vibrator are limited to those which 
can be secured from massage. In some cases the use of massage, such 
as that obtained with this device, will tend to temporarily relieve aches 
and pains although there are many types of aches and pains which 
will not even be temporarily diminished through the use of such a 
device. The massage secured through the use of this device will 
temporarily stimulate the flow of the blood in that part of the body 
being massaged, but the use of the device would not serve to stimulate 
or improve the circulation of the blood generally throughout the body. 

(13) The massage secured through the use of the Oster Stim-U-Lax 
Junior would temporarily stimulate the flow of blood in the part of 
the body being massaged but the use of the device would not serve 
to stimulate or improve the circulation of the blood generally through- 
out the body. 

Par. 7. In the course and conduct of their aforesaid business and for 
the purpose of inducing the purchase of certain of their health books 
designated “Raw Vegetable Juices,” “Health Via the Carrot and Other 
Vegetables,” “The Grape Cure” and “My Water Cure,” in the com- 
merce aforesaid respondents have also made numerous statements con- 
cerning said books through the medium of the aforesaid catalogs and 
by other means. Among and typical of the aforesaid statements and 
the books to which they relate are: 

(1) The book entitled “Raw Vegetable Juices” 


The lack or deficiency of certain elements such as vital organic mineral and 
salts from our customary diet is the primary cause of nearly every sickness and 
disease, says Dr. Pope. He answers this vital question in his book—“how 
can we most readily furnish our body with the elements needed?” * * * 

Look at the fascinating subjects covered. Arthritis, gall bladder trouble, 
anemia, tuberculosis, asthma, heart trouble, indigestion, colitis, constipation, 
boils, cancer, convulsions, diabetes, high blood pressure, liver, miscarriage, rheu- 
matism, eczema, goiter, liver trouble, kidney trouble, obesity, nervousness, pros- 
tate trouble, in fact most all of the common ailments suffered by mankind. 

TO OVERCOME CERTAIN DISEASES LEARN WHAT JUICES YOUR 
BODY NEEDS. 

One of the most sensational parts of this fascinating book is a section entitled 
“Raw vegetable and fruit juices and their therapeutic use in specific ailments.” 
Dr. Pope has taken such diseases as cancer, chicken pox, the common cold, 
hernia, hives, indigestion, constipation and many others and tells you what 
fruit and vegetable juices you should eat in order to overcome these diseases. 


(2) The book entitled “Health Via the Carrot and Other 
Vegetables.” 


HOW TO STAY HEALTHY BY HATING PROPERLY. 
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Indigestion—the Glands—Headaches—Rheumatism—Blood Stream—Dia- 
betes—That Tired TFeeling—Asthma—The Women’s Problem—Colds and 
Influenza—Arthritis—Cancer. 

Prevent Disease. 

Learn Foods you need for LONGER, HAPPIER LIFE. 

No longer need you worry about crippling diseases and ailments. 


(3) The book entitled “The Grape Cure” by Johanna Brandt. 


Can Cancer be Relieved? 

In inspiring fashion, Miss Brandt gives you her explanation of the causes 
of cancer. She had cancer herself. She tried many cures, which didn’t work. 
Nine years she fought a grim battle. Three more years went by. In 1925 she 
accidentally discovered the miracle of the grape. i 

Johanna Brandt has learned the reasons for the success of the grape cure. 
In 15 chapters, she tells how the grape is taken, why it is effective. 


(4) The book entitled “My Water Cure” by Father Kneipp. 


Father Kneipp said “The water, in particular, my water cure, heals all diseases 
in any way curable.” 

Par. 8. Through the use of the aforesaid representations dissem- 
inated as aforesaid, and others similar thereto but not specifically set 
out herein, respondents have represented, directly or by implication: 

(1) That a deficiency of minerals and salts in the diet is the primary 
cause of nearly every sickness and disease, and the eating of the raw 
vegetable and fruit juices in the manner set forth in the book “Raw 
Vegetable Juices,” is a cure for arthritis, gall bladder troubles, anemia, 
tuberculosis, asthma, heart trouble, indigestion, colitis, boils, cancer, 
convulsions, diabetes, high blood pressure, miscarriage, rheumatism, 
eczema, goiter, liver trouble, kidney trouble, obesity, nervousness, 
prostrate trouble, chicken pox, the common cold, hernia or hives and 
most of the common ailments suffered by mankind. 

(2) That by eating carrots and other vegetables in the manner set 
out in the book “Health Via the Carrot and Other Vegetables,” one 
can prevent disease, live longer and remain healthy and that such 
diseases and ailments as indigestion, glandular troubles, headaches, 
rheumatism, disorders of the blood stream, diabetes, a tired feeling, 
asthma, diseases peculiar to women, colds, influenza, arthritis and 
cancer will be cured thereby. 

(3) That the system or method of treatment outlined in the book 
entitled “The Grape Cure” will relieve or cure cancer. 

(4) That the system or method of treatment outlined in the book 
entitled “My Water Cure” is a cure for all curable diseases. 

Par. 9. The aforesaid statements are false, misleading and decep- 
tive. In truth and in fact: 

(1) A deficiency of minerals and salts in the customary diet is not 
the primary cause of nearly every sickness and disease and no possible 
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combination of raw vegetable and fruit juices is a cure of arthritis, 
gall bladder trouble, anemia, tuberculosis, asthma, heart trouble, in- 
digestion, colitis, boils, cancer, convulsions, diabetes, high blood pres- 
sure, miscarriage, rheumatism, eczema, goiter, liver trouble, kidney 
trouble, obesity, nervousness, prostate trouble, chicken pox, the com- 
mon cold, hernia or hives or any significant number of the common 
ailments suffered by mankind. 

(2) Eating the carrots and other vegetables in the manner set out 
in the book, “Health Via the Carrot and Other Vegetables” will not 
keep one healthy and is not a cure for indigestion, glandular troubles, 
headaches, rheumatism, disorders of the blood stream, diabetes, 
asthma, diseases peculiar to women, colds, influenza, arthritis or cancer. 
The condition popularly known as “a tired feeling” arises from a 
multitude of causes and only rarely does it result from dietary defi- 
ciencies of the type which can be corrected through any possible use of 
carrots and other vegetables in the diet. 

(3) The system or method of treatment outlined in the book entitled 
“The Grape Cure” will not relieve cancer, or cure cancer. 

(4) The system or method of treatment outlined in the book entitled 
“My Water Cure” is not a cure for any curable disease. 

Par. 10. In the course and conduct of their aforesaid business and 
for the purpose of inducing the purchase of certain of their juice 
extractors in the commerce aforesaid, the respondents have made 
numerous statements by means of advertisements inserted in catalogs, 
in newspapers, magazines, circulars and in radio and television broad- 
casts and in other advertising media. Among and typical of such 


statements and the juice extractor to which they relate are the 
following: 


(A) VITA-MIX 
WHAT DO YOU WANT? BETTER DIGESTION 
RESTFUL SLEEP 
NORMAL ELIMINATION 
STRONG HEALTHY TEETH 
CONTINUED GOOD EYESIGHT 


USE A VITA-MIX TO PREPARE YOUR MBALS AND DRINK YOUR 
WAY TO HEALTH 

VITAMINS AND MINERALS May Help Build Resistance Against Most 
Common Ailments. GET THEM THE VITA-MIX WAY— 

The Dept. of Agriculture admits that 3 out of every 4 meals are short of 
vitamins and minerals. No wonder so many people feel run-down, worn out, 
tired all the time. * * * 

Nutritional deficiencies are increasing * * * According to the U. 8. Department 


of Agriculture, 3 out of 4 meals are deficient in the minimum daily require- 
ments * * *, 
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VITAMINS AND MINERALS ARE ESSENTIAL TO GOOD HEALTH 
WHY NOT BE SURE YOU GET ALL THAT ARE IN YOUR FOOD? 


Most of the vitamins in your food are in the out parts, those which you 
normally peel off and throw away. With a Vita-Mix you will never need to 
lose these precious health-giving vitamins * * *. Cooking also destroys much 
of the vitamin and mineral content of food. You pour these vital compounds: 
down the drain when you prepare food the ordinary way. Why should you 
throw out the things that are so important to strong teeth, good digestion, eye- 
sight, vigor, body tone. Get a Vita-Mix and be sure you get all the vitamins 
and minerals nature put into your food. 

Your health depends on vitamins and minerals which nature has placed 
next to and in the skins of fruits and vegetables. Peeling and boiling destroy 
these valuable elements that are vital to your good health and enjoyment of 
life. * * * 

LOOK AT THESE RESULTS 

“Although I am only 28 years old I have had bowel trouble for the last 3 
or 4 yrs. Thanks to my Vita-Mix, I can do as you say—throw out the laxative 
bottle.” 

Mrs. A. S., Cincinnati, Ohio. 


The following advertisement excerpts are taken from television 
transcripts entitled “Home Miracles of 1950” in which respondent W. 
G. Bernard, Sr., appeared and which were transmitted from various 
cities located throughout the United States. The television broadcasts 
consisted of demonstrations by respondent W. G. Barnard, Sr., of the 
use of the Vita-Mix and lectures by said W. G. Barnard, Sr., on the 
value of various juices which can be extracted through the use of this 
device. The lecture is also directed towards the alleged unhealthful 
cooking habits employed throughout the nation and the various ills 
which arise as a result thereof. All of these statements were intended 
to influence the purchase of the Vita-Mix. Among and typical of the 
statements made during the course of the demonstration and lecture on 
the aforesaid television broadcasts are: 


I happen to be president of the Natural Foods Institute, as you know. And 
we are trying to teach the mothers of America exactly what the Red Cross and 
the Parent-Teachers Association are trying to put over—and that is, you must, 
mother, you must change the diet of your family, or America is going blind. 
Do you know that right now, one-half of us—children and all—are looking 
through a pane of glass? Do you know that right now half of us in America 
nasn’t got a tooth in their mouth except what they bought from their 
dentist? * * * 

* * * A million boys went before, our draft boards in the last world ‘war 
and four hundred and sixty ‘thousand of them were rejected. Think of it, 
Brigadier General Louis B. Hershey said that it’s a national disgrace, that 
ninety percent of those boys were rejected because of malnutrition—at the cining 
table; * * * 

* * * And the first meal she gives the child is one of the most demineralized, 
de-vitalized meals which she could possibly give him—which is mashed 
potatoes. * * * 
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* * * There’s only one way to eat that potato if you want your family to have 
eyes, teeth, and tonsils. And that’s to put it in the oven and bake it, skin and 
all. But no, Mommy says Daddy doesn’t have any teeth. He can’t eat the 
skin. And she doesn’t have any teeth—she can’t eat the skin. And the reason 
they don’t have any teeth is because they didn’t eat the skin. So she takes a 
knife, And she peels off those eight minerals and four vitamins as if they were 
poison. Then she throws them in the garbage can. There go their eyes and 
their teeth. Then she notices the little brown speeks, the eye—the Vitamin E. 
That’s the vitamin that reproduces the potato. That’s the vitamin that she 
and poppa must have if they reproduce. The reproductive vitamin—vitamin HB. 
She doesn’t want it—she gouges it out, she throws it in the garbage can. And 
then she takes the knife, she cuts the potato half in two, puts it in a pot of 
water, and for twenty-five minutes now she does give it the works. She boils 
out every mineral and vitamin. And after she does get them all boiled out, 
what does she do with them? Why she trots right over to the kitchen sink 
and drains the whole works down the sewer. * * * 

* * * To you know that half of the people over twenty-seven years of age 
haven’t got a tooth in their mouth except what they bought of the dentist? 
And a great deal of it is caused by malnutrition. Do you know that a high 
percentage of our children are losing their tonsils because of malnutrition? * * * 

* * * So she takes that blessed carrot and she slices and she dices. It says 
stew thirty-five minutes, so she turns up the gas. She boils out the iodine * * *, 
She boils out the Vitamin A that builds the eyes, the Vitamin B that builds the 
nerves, * * * and then she trots over to the kitchen sink and drains them down 
the sewer. Down the drain goes the Vitamin A that builds resistance against 
all infectious diseases. Down the drain goes the Vitamin A that builds the 
eyes. * * * 

_ She cuts it out. She throws it in the garbage can. The Vitamin H. The Anti- 
Sterility Vitamin. 

'* * * Why you'll drink that cucumber, skin and all, in just a few minutes 
time. Here’s one of the finest vegetables—one of the finest vegetables on earth 
for the nerves, for women. * * * 

* * * Hivery vegetable has some therapeutic values And this one, we are told, 
is good for the nerves. You know, Grandma used to say lettuce contained 
opium because it made her sleepy. * * * 

* * * Seventy percent of the American arts are deficient in calcium ac- 
cording to our government report. * * * 

(B) JUICEX 

-HOW TO HAVE HEALTH, VIGOR, CHARM THE NATURAL WAY 

DRINK JUICES MADE WITH YOUR JUICEX 

Look at These Facts on Juices 

An unfailing source of life-giving elements are found in fresh juices. Authori- 
ties on food and nutrition agree that raw fruit and vegetable juices, if taken 
fresh and without preservatives, are easily assimilated. They are an organic 
or life food and will regenerate and build up your whole system. There is no 
known simpler way to make up for the minerals and vitamins you miss in today’s 
highly refined foods. Eminent medical authorities agree that vitamins and 
minerals are essential to good health. Don’t take chances, make sure. Om get 


‘enough juices every day. 

Par. 11. Through the use of the:statements disseminated as afore- 
said and others of similar import, not specifically set out herein, the 
respondents have represented, directly or by implication, that: 
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(1) the consumption of raw fruits and vegetables prepared in the 
Vita-Mix will result in better digestion, restful sleep, normal elimina- 
tion, strong healthy teeth or continued good eyesight; 

(2) the consumption of raw fruits and vegetables prepared in the 
Vita-Mix is an effective treatment for digestive disturbances, insomnia, 
disorders of elimination, carious or otherwise diseased teeth and im- 
paired eyesight; 

(8) the consumption of raw fruits and vegetables prepared in the 
Vita-Mix will result in good health; 

(4) the consumption of vitamins and minerals increases the in- 
dividual’s resistance to most common ailments; 

(5) nutritional deficiencies are increasing and, according to the 
U. S. Department of Agriculture, three out of every four meals in 
the United States are deficient in the minimum daily requirements of 
vitamins, minerals and other nutrients; 

(6) the consumption of raw fruits and vegetables prepared in the. 
Vita-Mix is an effective treatment for and a cure for diseases of the 
bowel; 

(7) 90% of the rejections in the draft of World War II were be- 
cause of malnutrition ; 

(8) cooked and peeled vegetables are so deficient in nutritional 
qualities that children’s teeth and tonsils are adversely affected ; 

(9) Vitamin E is the anti-sterility vitamin; 

(10) the ingestion of Vitamin A will build resistance against all 
infectious diseases ; 

(11) the consumption of the entire cucumber is an effective treat- 
ment for nervous conditions in women; 

(12) the consumption of lettuce is an effective treatment for nervous 
conditions ; 

(13) the necessity for the removal of the tonsils of children arises 
because of malnutrition ; 

(14) the consumption of fruit and vegetable juices prepared in the 
Juicex will assure health, vigor and charm; 

(15) expressed fruit and vegetable juices will regenerate and re- 
build the system. 

Par. 12. The aforesaid statements are false, deceptive and mislead- 
ing. In truth and in fact: 

(1) the consumption of raw fruits and vegetables prepared in the 
Vita-Mix will not result in better digestion, restful sleep, normal 
elimination, strong healthy teeth or continued good eyesight; 

(2) the consumption of raw fruits and vegetables prepared in the 
Vita-Mix is not an effective treatment for digestive disturbances, 
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insomnia, disorders of elimination, and will not improve carious or 
otherwise diseased teeth or improve eyesight ; 

(3) the consumption of raw fruits and vegetables prepared in the 
Vita-Mix will not result in good health ; 

(4) the consumption of vitamins and minerals does not increase 
the individual’s resistance to most common ailments, and the vast 
majority of ailments suffered by mankind have no relation to vitamin 
or mineral deficiencies ; 

(5) nutritional deficiencies are not increasing but on the other 
hand some types of nutritional deficiencies which were at one time 
prevalent have now almost disappeared in this country; in fact the 
survey made by the U. S. Department of Agriculture referred to by 
respondents did not show that three out of every four meals are defi- 
cient in the minimum daily requirements of vitamins, minerals, and 
other nutrients, but on the contrary showed that the population 
sample studied in 1935 and 1936 failed by that extent to consume 
food which met the allowances of the Food and Nutrition Board of the 
National Research Council, and these allowances were roughly 50 
percent higher than the established minimum daily requirements ; 

(6) the consumption of raw fruits and vegetables prepared in the 
Vita-Mix is not an effective treatment for or a cure for diseases of the 
bowel ; 

(7) only a relatively small percentage of men were rejected in the 
draft in World War II because of malnutrition ; 

(8) cooked and peeled vegetables are not so vitally deficient in 
nutritional qualities that children’s teeth or tonsils are adversely 
affected ; 

(9) Vitamin E is not the anti-sterility vitamin; 

(10) the ingestion of Vitamin A will not build resistance against 
any infectious diseases ; 

(11) the consumption of the entire cucumber is not an effective 
treatment for nervous conditions of women; 

(12) the consumption of lettuce is not an effective treatment for 
nervous conditions ; 

(13) the necessity for the removal of children’s tonsils does not 
arise because of malnutrition ; 

(14) the consumption of raw fruit and vegetable juices prepared 
in the “Juicex” will not assure health, vigor or charm; 

(15) the consumption of raw fruit and vegetable juices will not 
regenerate and build up the system. 

Par. 13. Through the use of the word “Institute” in their trade 
name respondents represent that the Natural Foods Institute is an 
organization for the promotion of research, experimentation, investi- 
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gation and study in the science of dietetics and related subjects and 
that a trained technical staff of employees and a properly equipped 
laboratory are maintained for such purposes. 

The use of such term is false, misleading and deceptive. In truth 
and in fact the Natural Foods Institute is not an organization for 
the promotion of research, experimentation, investigation and study 
in the science of dietetics and related subjects and there is no trained 
technical staff of employees, nor a properly equipped laboratory main- 
tained for such purposes. There are no lectures or courses in dietetics 
or related subjects given by trained technical lecturers. 

Par. 14. Through the use of the word “sterilizer” in the trade 
name of the N. F. I. Vegetable and Fruit Washer and Sterilizer, re- 
spondents have represented that the apparatus has a germicidal 
effect. Said term appears in the respondents’ catalogs and in other 
advertising media disseminated as aforesaid. The aforesaid term is. 
false, misleading and deceptive. In truth and in fact said apparatus 
has no germicidal effect of any nature and is a device consisting 
essentially of a wire basket and a length of hose to be attached to a 
water faucet for use in washing vegetables. 

Par. 15. The use by the respondents of the foregoing statements: 
disseminated as aforesaid had the tendency and capacity to mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous and mistaken belief that all of such statements and repre- 
sentations were true, and to induce a substantial portion of the pur- 
chasing public, because of such erroneous and mistaken belief, to- 
purchase said devices, foods, drugs and other merchandise. 

Par. 16. The complaint alleges that respondents made false or mis- 
leading representations concerning the vitamin and mineral content 
of brown rice, the loss of “most” of the vitamins and minerals in fruits: 
and vegetables when they are peeled, the prevalence of eye troubles,, 
tooth troubles and calcium deficiencies in the United States, ard the: 
deficiency in nutritional value of mashed potatoes, peeled potatoes and 
cooked carrots. 

The record does not establish that respondents’ representations in 
these respects were false or misleading. 

Par. 17. The complaint further alleged that respondents repre- 
sented that certain articles of merchandise could be obtained from 
them free or as a gift or gratuity. This representation was alleged 
to be false, misleading and deceptive, as the receipt of said merchan- 
dise is conditioned on the purchase of other merchandise or the sale of 
other merchandise for respondents. 

The record shows that respondents represented that upon the pur-- 
chase, or sale to others, of certain of respondents’ merchandise and 
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the sending in of the purchase price of the merchandise, the person 
submitting the order would get certain specified merchandise free. 
There is nothing of record to indicate that this representation is not 
true. The theory of the complaint is that the merchandise is not free 
because the recipient must submit an order for other merchandise to 
get the free item. The Commission is of the opinion that, as the con- 
ditions under which the free article can be obtained are fully and 
clearly stated and as there is no evidence that the price, quality or 
quantity of the merchandise to be purchased has been changed for the 
purposes of this free offer, this representation is not misleading or 
deceptive in any way and does not constitute an unfair or deceptive 
act or practice in commerce in violation of Section 5 of the Federal 
Trade Commission Act, as alleged. (For a full discussion of the 
reasons for the Commission’s change in policy on this point, see its 
decision in the matter of Walter J. Black, Inc., issued September 11, 
1953.) 
CONCLUSION 


The aforesaid acts and practices of respondents, as herein found in: 
Paragraphs 8 through 15 hereof were all to the prejudice and injury 
of the public and constituted unfair and deceptive acts and practices) 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


ORDER 


1. Lt is ordered, That the respondents William G. Barnard, Sr., and 
William G. Barnard, Jr., individually or as copartners trading as 
Natural Foods Institute, or under any other trade name, and their 
representatives, agents and employees, directly or through any corpo- 
rate or other device, in connection with the offering for sale, sale or 
distribution of their various foods, drugs and devices or any other 
products or devices of substantially similar composition or construc-. 
tion or possessing substantially similar properties, whether sold under 
the same name or any other names, do forthwith cease and desist from, 
directly or indirectly : 

(a) Disseminating or causing to be disseminated any advertisement 
concerning respondents’ food and drug products and devices, by means 
of the United States mails or by any means in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, which advertisement 
represents, directly or by implication: 

(1) that their Chic tablets are.a reducing formula, or will reduce 
weight ; 

(2) that their Garlic Capsules are odorless in use, or that said. 
Garlic Capsules are a disinfectant of the intestinal canal; 
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(8) that their Papain Tablets are an effective treatment for 
indigestion ; 

(4) that mastitis can be contracted by humans; 

(5) that their Papaya Pulp does not contain sugar, or is a valuable 
food for diabetics; 

(6) that their Peppermint Tea is a tonic, or sweetens the intestinal 
tract; 

(7) that their Alfalfa Tea produces muscle, bone, or hair in human 
beings to any significant degree ; 

(8) that Dr. Gaymont’s Yogourt Culture is an effective treatment 
for stomach ulcers or colitis; 

(9) That red beet juice will build red blood or red corpuscles of the 
blood or tone up the blood to any significant degree ; 

(10) that dehydrated powdered vegetables are more digestible or 
nutritious than fresh vegetables ; 

(11) that celery juice has any therapeutic value in the treatment of 
arthritis or rheumatic conditions; 

(12) that the use of the NFI Vibrator provides benefits in excess 
of those supplied by massage or stimulates or improves the circulation 
of the blood generally throughout the body ; 

(18) that the use of the Oster Stim-U-Lax Junior stimulates or 
improves the circulation of the blood generally throughout the body; 

(b) Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase of said products in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, which 
advertisement contains any of the representations prohibited in Para- 
graph (a) hereof. 

2. It is further ordered, That the respondents William G. Barnard, 
Sr., and William G. Barnard, Jr., individually or as copartners trading 
as Natural Foods Institute, or under any other trade name, and their 
representatives, agents, and employees, directly or through any corpo- 
rate or other device, in connection with the offering for sale, sale or 
distribution of their various foods, drugs, devices, health books, juice 
extractors or expressors, kitchen equipment, or any other merchandise 
related to health problems, in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, do forthwith cease and desist, 
from: | 

(a) Representing, directly or by implication: 

(1) that a deficiency of minerals and salts in the diet is the primary 
cause of nearly every sickness and disease ; 

(2) that eating the various vegetable and fruit juices in the manner 
recommended in the book entitled “Raw Vegetable Juices” is a cure for 
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arthritis, gall bladder trouble, anemia, tuberculosis, asthma, heart 
trouble, indigestion, colitis, boils, cancer, convulsions, diabetes, high 
blood pressure, miscarriage, rheumatism, eczema, goiter, liver trouble, 
kidney trouble, obesity, nervousness, prostate trouble, chicken pox, 
the common cold, hernia, or hives, or the common ailments suffered by 
mankind ; 

(3) that by eating carrots and the other vegetables in the manner 
recommended in the book entitled “Health Via the Carrot and Other 
Vegetables” humans will remain healthy ; 

(4) that eating carrots and the other vegetables in the manner 
recommended in the book entitled “Health Via the Carrot and Other 
Vegetables” is a cure for indigestion, glandular troubles, headaches, 
rheumatism, disorders of the blood stream, diabetes, asthma, diseases 
peculiar to women, colds, influenza, arthritis, or cancer ; 

(5) that eating carrots and other vegetables in the manner set out 
in the book “Health Via the Carrot and Other Vegetables” will cure 
a “tired feeling” unless such representation be expressly limited to 
such condition when due to a dietary deficiency of the type which can 
be corrected by eating carrots and other vegetables; 

(6) that the system or method of treatment outlined in the book 
entitled “The Grape Cure” will relieve or cure cancer ; 

(7) that the system or method of treatment recommended in the 
book entitled “My Water Cure” is an effective cure for any curable 
disease ; 

(8) that the consumption of raw fruits and vegetables prepared 
in the Vita-Mix results in better digestion, restful sleep, normal elim- 
ination, strong healthy teeth, or continued good eyesight ; 

(9) that the consumption of raw fruits and vegetables prepared 
in the Vita-Mix is an effective treatment for digestive disturbances, 
insomnia, disorders of elimination, carious or otherwise diseased teeth, 
or impaired eyesight ; 

(10) ‘That the consumption of raw fruits and vegetables prepared 
in the Vita-Mix will result in good health; 

(11) that the consumption of vitamins and minerals increases the 
individual’s resistance to most common ailments; 

(12) that nutritional deficiencies are increasing or that according 
to the U. S. Department of Agriculture, three out of every four meals 
in the: U. S. are deficient in the minimum daily requirements of 
vitamins and minerals and other nutrients ; 

_ (18) that the consumption of raw fruits and vegetables prepared 
in the Vita-Mix is an effective treatment for or a cure for diseases 
of the bowel ; : 


(14) that 90% or any substantial percentage of the rejections’ in 
the draft in World War II was because of malnutrition ; 
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(15) that cooked and peeled vegetables are so deficient in nutritional 
quantities that children’s teeth or tonsils are adversely affected ; 

(16) that Vitamin E is the anti-sterility vitamin; 

(17) that the ingestion of Vitamin A builds resistance against any 
infectious diseases ; 

(18) that consumption of the entire cucumber is an effective treat- 
ment for nervous conditions in women; 

(19) that consumption of lettuce is an effective treatment for 
nervous conditions; 

(20) that the necessity for the removal of the tonsils of children 
arises from malnutrition ; 

(21) that the consumption of fruit and vegetable juices prepared 
in the Juicex will assure health, vigor or charm; 

(22) that the consumption of expressed fruit and vegetable juices 
will regenerate or rebuild the system. 

(b) Using the word “Institute” or any simulation thereof as a part 
of respondents’ trade name, or otherwise representing, directly or 
by implication, that respondents’ business is an organization for the 
promotion of research, experimentation, investigation and study. 

(c) Using the term “Sterilizer” or any other word of similar 
import, either alone or in conjunction with other words, in the trade 
name of respondents’ kitchen implement “NFI Vegetable and Fruit 
Washer and Sterilizer,” or otherwise representing, directly or by 
implication, that respondents’ implement is a sterilizer or possesses 
germicidal properties or qualities. 

3. It zs further ordered, That, with respect to the issues raised by 
the complaint other than those to which this order relates, the 
complaint be, and the same hereby is, dismissed. 

4, It is further ordered, That the respondents shall, within sixty 
(60) days after service upon them of this order, file with the Commis- 
sion a report in writing setting forth in detail the manner and form 
in which they have complied with this order. 

Commissioner Carretta not participating. 

Commissioner Mead concurs except for the finding regarding use 
of the word “free.” (See Mead dissent in Walter J. Black, Inc., et al., 
Docket 5571) 
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In THE MATTER OF 


LOUIS SHAPIRO TRADING AS PURO COMPANY 


DECISION IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 


COMMISSION ACT 


Docket 5710. Complaint, Nov. 10, 1949—Decision, Nov. 19, 1953 


Where an individual engaged in the manufacture and in the interstate sale and 


(a 


(b 


) 


~— 


distribution of a water softening cleanser designated “Puro”; in promoting 
the sale of said product through (1) newspaper advertisements reading 
“BUY ONE—GET ONE FREE * * * Two 25¢ Packages—25¢”; the use of a 
coupon included in the package of the product or loose in the grocers’ car- 
tons thereof, reading “FREE COUPON—Take this Coupon to your dealer 
and he will give you one 25 cent box of PURO free with purchase of one 
box at the regular price. 25¢ * * * BUY ONE—GET ONE FRED”; and the 
placing upon the package the words “PURO—Free Coupon Inside”; (2) 
the dropping of the word “free” from the phrase “BUY ONE—GET ONE 
FREE” in his aforesaid advertising, following an April 1948 conference with 
the Chicago Better Business Bureau; and (3) following an August 1948 
conference with officials of the Commission—outgrowth of earlier communi- 
cations going back to 1946 and the using up of his existing stock of coupons— 
the issuance of a new form of coupon in which the word “free” was deleted 
from the body thereof, but continued in the heading, or in which the word was 
entirely deleted and there was set forth the depiction of a box of the prod- 
uct, and the inscription “BUY ONE—GET ONE” and the words ‘More for 
Your Money—2—25¢ Packages for 25¢”; and legend on package reading 
“BUY ONE—GET ONE”, with no reference to “Free Coupon Inside” — 
Represented through the use of the aforesaid statements that the usual and 
customary retail price of his said product was 25¢ per package; notwith- 
standing the fact that said product was regularly sold in retail grocery 
stores at two packages for 25¢; there was no evidence that a single package 
was ever sold for 25¢; and certain retail stores sold it at 13¢ for a single 
package and two packages for 25¢; 

Represented, as aforesaid, that if one package was purchased at said 25¢ 
price, a second would be given “free”, that is, as a gift or gratuity without 
cost to the retail purchaser; notwithstanding the fact that it was not thus 
given without cost to such purchaser, but was included in the regular retail 
selling price of 25¢ for two packages, as above noted: 


Held, That such acts and practices, under the circumstances set forth, were all 


to the prejudice and injury of the public and constituted unfair and decep- 
tive acts and practices in commerce. 


Before Mr. John Lewis, hearing examiner. 
Mr. George M. Martin for the Commission. 
Mr. Ralph M. Snyder, of Chicago, Ill., for respondent. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Commission, on November 10, 1949, issued and subsequently served 
its complaint in this proceeding upon Louis Shapiro, an individual 
trading as Puro Company, charging him with unfair and deceptive 
acts and practices in commerce in violation of the provisions of that 
Act. After the issuance of said complaint and the filing of respond- 
ent’s answer thereto, a hearing was held at which testimony and other 
evidence in support of and in opposition to the allegations of the com- 
plaint were introduced before a hearing examiner of the Commission 
theretofore duly designated by it, and such testimony and other evi- 
dence were duly recorded and filed in the office of the Commission. 
Thereafter, on June 13, 1952, the hearing examiner filed his initial 
decision herein which was duly served on the parties. 

On July 7, 1952, counsel for respondent filed with the Commission 
an appeal from said initial decision. Thereafter this proceeding 
regularly came on for consideration by the Commission upon the rec- 
ord herein, including briefs in support of and in opposition to said 
appeal (oral argument not having been requested) and the Commis- 
sion issued its order granting said appeal in part and denying it in 
part; and the Commission, being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes the 
following findings as to the facts, conclusion and order to cease and 
desist, the same to be in lieu of the initial decision of the hearing 
examiner. 


FINDINGS AS TO THE FACTS 


Paracrarny 1. Respondent, Louis Shapiro, is an individual doing 
business under the trade name of Puro Company with his principal 
office and place of business located at 2600 West Madison Street, in 
Chicago, Illinois. 

Par. 2. Respondent is now, and for several years last past has been, 
engaged in the business of manufacturing and offering for sale and 
selling a water softening cleanser designated as “Puro.” 

Respondent causes and has caused his said product, when sold, to be 
shipped from his place of business in the State of Illinois to purchasers 
thereof located in various other States of the United States. Respond- 
ent maintains, and at all times mentioned herein has maintained, a 
course of trade in said product in commerce between and among var- 
ious States of the United States. 

Par. 8. In the course and conduct of his business and for the pur- 
pose of promoting the sale of said Puro, respondent, for more than two 
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years prior to 1949, made certain statements with respect to the price 
and method of selling said product, in advertising matter In news- 
papers, upon coupons accompanying said product, and on the con- 
tainers in which said product was packaged. Among and typical of 
statements appearing in newspaper advertisements, inserted either 
by respondent alone or in cooperative advertising with grocer cus- 
tomers, was the following: 

BUY ONE—GET ONE FREE 

PURO 
Cleans Everything 
Softens Water—Saves Soap 
Two 25¢ Packages—25¢. 

A coupon, which was inclosed within the package of Puro or was 
placed loose in the cartons in which said product was shipped to the 
grocer, contained the following legend: 

FREE COUPON 
Take this Coupon to your dealer 
and he will give you one 25 cent 
box of PURO free with purchase of 
one box at the regular price. 


25¢ 


* * * 


BUY ONE—GET ONE FREE 


The box in which said product was packaged contained thereon the 

following statement: 
PURO 
Free Coupon Inside 

Following a conference with representatives of the Chicago Better 
Business Bureau, respondent, in April 1948, modified his newspaper 
advertising material somewhat. In such advertising he dropped the 
word “Free” from the phrase: “BUY ONE—GET ONE FREE,” 
said advertisement thereafter reading typically as follows: 


BUY ONE—GET ONE 
PURO 


* * * 
Two 25¢ Packages—25¢. 


However, respondent continued to use the same form of coupon and 
box until after a conference with officials of the Commission in August 
1948, said conference being an outgrowth of earlier communications 
going back to 1946. Several months following the August 1948 con- 
ference, and after using up his existing stock of coupons, respondent 
issued a new form of coupon in which the word “Free” was deleted 
from the body of the coupon but continued to be used in the heading 
thereof, said coupon reading as follows: 
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FREE COUPON 
Take this Coupon to your dealer and 
he wii give you one box of PURO at 
no extra cost with the purchase of one 
box for 25¢ 


* 


BUY ONE—GET ONE 


Respondent has continued to use this form of coupon since the latter 
part of 1948. Asan alternate form, respondent has also used another 
coupon in which the word “Free” has been entirely deleted and which 
contains a picture of a box of respondent’s product with the inscription 
thereon : 


BUY ONE—GET ONE 
and the words: 


More for Your Money 
2 
25¢ Packages 
for 25¢ 
The box in which respondent’s product is packaged no longer con- 
tains any reference to “Free Coupon Inside” but since the latter part 
of 1948 has contained the inscription: 
BUY ONE—GET ONE 


Par. 4. Through the use of the aforesaid statements, respondent 
has represented and now represents: (a) that the usual and cus- 
tomary retail price of his said product is 25 cents per package, and 
(b) that if one package is purchased at said price, a second will be 
given “Free,” that is, as a gift or gratuity without cost to the retail 
purchaser. Respondent claims that it discontinued the latter repre- 
sentation in 1948 after objection was raised by the Commission and 
the Chicago Better Business Bureau. However, the record discloses 
that respondent has continued to use a coupon entitled “Free Coupon” 
and that the box in which the said product is packaged contains the 
inscription: “BUY ONE—GET ONE.” From the entire context 
of his advertising, it is clear that respondent has continued to repre- 
sent that a second package of his product is given as a gift or gratuity 
without cost to the purchaser. 

Par. 5. The foregoing representations are false, misleading, and 
deceptive. 

(a) The record discloses that respondent’s product, Puro, is regu- 
larly sold in retail grocery stores at two packages for 25 cents. There 
is no evidence in the record that a single package was ever sold for 
25 cents. Certain retail stores have sold it at 13 cents for a single 
package and two packages for 25 cents. . 
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Respondent contends that his representation of Puro as a 25-cent 
item is true because he so designated it in his advertising material 
and in shelf markers distributed to his grocer customers, and because 
he suggested to the grocers in promotional material accompanying 
the shelf markers that the “best way” to sell Puro is: “Two 25¢ 
Packages for 25¢.” Respondent’s contention cannot be accepted in 
the face of the affirmative evidence that retail purchasers customarily 
received two packages upon payment of the sum of 25 cents, and in 
the absence of any evidence in the record that a customer ever received 
only a single package upon payment of that sum. Although respond- 
ent claims that the retail customer was not paying 25 cents for two 
packages but was only paying for one package and receiving the other 
one “free,” this self-serving claim has no support in the record but 
merely reflects the false illusion which respondent sought to main- 
tain in his advertising. It is significant that while respondent, in an 
effort to maintain the fiction that he was selling a 25-cent item, at one 
time purported to require the purchaser to present a “Free Coupon” 
in order to get the second package (a requirement which was widely 
ignored by the grocer customers), even this pose was dropped in 1949 
when respondent advised his grocer customers in a promotional notice 
issued by him that a purchaser was to receive two packages for 25 
cents “with or without a coupon” (albeit respondent still asserted in 
the notice that “Puro sells at Two 25¢ Packages for 25¢”). 

Respondent also relies on the fact that he had a “fair trade” agree- 
ment with one of his customers in Illinois providing for a minimum 
retail price of 25 cents for a single package. The agreement, however, 
also provided that the customer could distribute to the consumer an 
additional package, supplied by respondent, for the same price. 
Thus, even under this agreement, it is clear that the usual and cus- 
tomary retail price at which respondent’s product is actually sold 
is not 25 cents per package but is two packages for 25 cents. Thus, 
the fact that respondent’s “fair trade” agreement set the price of a 
single package at 25 cents is not controlling. 

(b) The second package of respondent’s product is not “Free,” 
is not a gift or gratuity, and is not given without cost to the retail 
purchaser as the purchaser pays 25 cents, which is the regular retail 
selling price for two packages. 

Par. 6. The use by the respondent of the foregoing false and mis- 
leading statements and representations has had, and now has, the 
tendency and capacity to mislead and deceive a substantial portion 
of the purchasing public into the mistaken and erroneous belief that 
such statements and representations are true and to cause the pur- 


chase of substantial quantities of respondent’s said product because 
of such mistaken and erroneous belief. 
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The aforesaid acts and practices of the respondent, as herein found 
are all of the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, 'That respondent, Louis Shapiro, individually and 
trading and doing business as Puro Company or under any other 
name, and his agents, representatives, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale and distribution in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, of “Puro,” or any other mer- 
chandise, do forthwith cease and desist from representing, directly 
or by implication: 

(1) That a price which is in excess of the price at which said 
merchandise is regularly sold is the customary or usual price of said 
merchandise. 

(2) That any article of merchandise is being given free or as a gift 
or without cost where some or all of the cost of said article has been 
added to the regular price of other merchandise, the purchase of 
which is required as a condition for receiving said article. 

It is further ordered, That respondent, Louis Shapiro, shall, within 
sixty (60) days after service upon him of this order, file with the 
Commission a report in writing setting forth in detail the manner 
and form in which he has complied with this order. 

Commissioner Mead concurs except he would issue a broader order 
regarding use of the word “free.” (See Mead dissent in Walter J. 
Black, Inc., et al., Docket 5571.) 
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In roe MATTER OF 
MARLENE’S, INC. ET AL. 


DECISION AND OPINION IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 5998. Complaint, June 4, 1952—Decision, Nov. 19, 1953 


Where a corporation and its president, engaged in the interstate sale and distri- 
bution of their “Mynex” drug preparation which contained vitamins and 
minerals and to which they had added methylcellulose in such a quantity 
as they deemed sufficient to give the user of the preparation a feeling of 
fullness and satisfaction and thereby curb his appetite; and two individuals 
who were their advertising representatives, and prepared, edited, tested, and 
placed all advertising material used to promote the sale of said “Mynex”’; 
in advertising the same through newspapers of general circulation, radio 
and television continuities, and letters and circulars, directly and by 
implication— 

(a) Represented that said “Mynex” tablets, used in conjunction with a calorie- 
reducing regime, comprised a basically different type of weight reducer 
greatly superior to any other weight reducer known to medical science ; 

When in fact said ‘“Mynex Plan” for reducing weight was dependent solely upon 
the low-calorie diet for its effectiveness, and, as such, was not basically 
different from or superior to numerous other weight-reducing plans, even 
with the addition of methylcellulose ; 

(b) Falsely represented that said tablets possessed weight-reducing properties 
and that they would prevent the weak, tired, run-down feeling that usually 
accompanies a restrictive diet, and that through the use of their so-called 
“Mynex Plan’, specific reductions could be achieved within a prescribed 
period of time; 

The facts being they possessed no weight-reducing properties in themselves; a 
tired, weak, or run-down feeling which might result from following said 
“Mynex Plan’ would ordinarily be caused by the low-calorie diet rather 
than a lack of vitamins or minerals; since said tablets would only prevent 
such conditions caused by such deficiency, it could not be truthfully stated 
that use of said preparation would prevent the same; and no specific prede- 
termined weight reduction can be achieved by using respondents’ preparation 
for a prescribed period of time; and 

(c) Falsely represented that their said preparation and low-calorie diet had 
been approved for advertising by the Canadian Government; 

The facts being that while they had relied, in said representation, upon correction 
and apparent approval of advertising copy by an official of the Canadian 
Department of National Health and Welfare, advertising of weight-reducing 
preparations is expressly forbidden by Canadian law and approval of the 
advertising of “Mynex” in Canada was beyond the power of any official: 

Held, That such acts and practices, under the circumstances set forth, were all to 


the prejudice and injury of the public and constituted unfair and deceptive 
acts and practices in commerce. 


Before Mr. Abner EF’. Lipscomb, hearing examiner. 
Mr. Joseph Callaway for the Commission. 
Mr. Henry Junge, of Chicago, l., for respondents. 
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Order denying appeal from initial decision of hearing examiner 
and decision of the Commission and order to file report of compliance, 
Docket 5998, November 19, 1953, follows: 

Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on June 4, 1952, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in-the caption hereof, charging them with the use of unfair 
and:deceptive acts and practices in commerce in violation of the pro- 
visions of said Act. Thereafter, counsel supporting the complaint and 
counsel for respondents, on December 31, 1952, entered into a stipula- 
tion as to the facts, which was subsequently amended by a supplemental 
stipulation as to the facts filed on January 14, 1953, wherein it was 
stipulated and agreed that the facts set forth therein might be taken 
as the facts in this proceeding in lieu of evidence in support of the 
charges stated in the complaint or in opposition thereto, and that the 
hearing examiner might, without any intervening procedure, issue 
his initial decision herein upon the basis of said stipulations. There- 
after, counsel for respondents filed a motion to dismiss the complaint 
and counsel supporting the complaint filed an answer in opposition 
thereto. After final consideration of the record, including said motion 
to dismiss and answer thereto, the hearing examiner, on February 13, 
1953, filed his initial decision herein. 

Within the time permitted by the Commission’s Rules of Practice, 
counsel for respondents filed an appeal from said initial decision. 
The Commission having duly considered said appeal and briefs and 
oral argument of counsel in support of and in opposition thereto and 
being of the opinion that, for the reasons stated in the accompanying 
opinion of the Commission, the appeal is without merit: 

Tté-is ordered, That. respondents’ appeal from the initial decision of 
the hearing examiner be, and it hereby is, denied. 

The Commission is of the further opinion, however, that the initial 
decision of the hearing examiner is inappropriate to dispose of this 
proceeding, for the reason that the stipulated facts and the hearing 
examiner’s findings based thereon with respect to respondent James 
O. Webb do not warrant an order against him as an individual. 
Therefore, the Commission, being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
the following findings as to the facts, conclusion drawn therefrom, and 
order, the same to be in lieu of the initial decision of the hearing 
examiner. 
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Paracraru 1. Respondent Marlene’s, Inc., is a corporation organ- 
ized, existing, and doing business under and by virtue of the laws of 
the State of Illinois, with its principal office and place of business 
located at 230 North Michigan Avenue, Chicago, Illinois. 

Par. 2. The individual respondent R. J. Smasal is now, and has 
been since the creation of the corporate respondent, president of 
Marlene’s, Inc. individual respondent Martin P. King (erroneously 
called M. T. King in the complaint herein) formerly served the corpo- 
rate respondent as vice president, but disposed of his entire ownership 
of stock and formally resigned as vice president of said corporate 
respondent some time before the issuance of the complaint herein. He 
has had no connection with said corporation since on or about January, 
1952, and the complaint will, therefore, be dismissed as to him. The 
individual respondent James O. Webb is secretary-treasurer of the 
corporate respondent. The president of the corporate respondent, 
R. J. Smasal, has directed and controlled the policies of the corporate 
respondent in regard to acts and practices hereinafter set forth. His 
address is the same as that of the corporate respondent. It does not 
appear that respondent James O. Webb has participated in the direc- 
tion or control of the policies of the corporate respondent in such a 
manner or to such an extent as to warrant an order against him as an 
individual. The complaint will, therefore, be dismissed as to him as an 
individual, but not as an officer of the respondent corporation. As 
hereinafter used, the term “respondents” does not include James O. 
Webb as an individual, and Martin P. King. 

Par. 8. The corporate respondent, Marlene’s, Inc., and the indi- 
vidual respondent, R. J. Smasal, are now and for several years last past 
have been engaged in the business of selling and distributing a drug 
preparation, as “drug” is defined in the Federal Trade Commission Act, 
in conjunction with a calorie reducing regimen. 

The designation used by these respondents for said drug preparation, 
the directions for use thereof, and until approximately a year ago 
the formula for said preparation were as follows: 

Designation : “Mynex” 

63 Tablets of Mynex 

2 Green Tablets together contain: 
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Each Maroon Tablet Contains: 


NVALUE TILT Pott SOE ye eee eee eee ty Pit: Baty tats athe all 1 mg 

Nea tenninirie bss cow pepe ea. ey Daye ee et ie eet ee be hs img 

WWiniGuaiWie Mise )s2ee gue oC ee sy Oy eas oe Ses ae eee ee eee 16 mg 

INSU GUT TRIP ACT IT CLG seats eee oe 6 mg. 

WANS OMIA, TD caps oS a at fae pl ah rae a ie ny Pn ela 200 INT Units 
Vitserniiiie cee seeeeene tne ee heen, ane meee, tee See 0.4 mg. 
CalterumesPantothenate_ tle tiie se sees File Te eee 2 mg. 


Directions for Use 


For adults only : Take 2 green tablets one half hour before each meal 
(3 times a day) preferably with grape juice, grapefruit juice, orange 
juice, skimmed milk or water. Take one maroon tablet soon (after) 
each meal with a glass of water. 

The formula for said preparation was changed approximately a 
year ago by the addition of methylcellulose in such quantity as these 
respondents deemed sufficient to give the user of the preparation a 
feeling of fullness and satisfaction, and in this way curb his appetite. 
No other effect is claimed for the methylcellulose. 

Par. 4. These respondents cause and have caused the said prepara- 
tion, when sold, to be transported from their place of business in the 
State of Illinois to purchasers thereof located in various other States of 
the United States. These respondents maintain, and at all times 
mentioned herein have maintained, a substantial volume of trade in 
said preparation in commerce between and among the various States of 
the United States. 

Par. 5. Respondents Edward H. Larson and Nelson J. McMahon 
operate the respondent advertising agency of O’Neil, Larson & Mc- 
Mahon, with its office and principal place of business located at 230 
North Michigan Avenue, Chicago, Illinois. These respondents are 
the advertising representatives of respondent Marlene’s Inc., and 
prepare, edit, test, and place all advertising material used by respond- 
ent Marlene’s, Inc., to promote the sale of the aforesaid drug 
preparation. | 

Par. 6. The respondents, Marlene’s, Inc., R. J. Smasal, Edward H. 
Larson, and Nelson J. McMahon have acted in conjunction and cooper- 
ation with one another in the performance of the acts and practices 

hereinafter set forth. 

Par. 7. In the course and conduct of their business, these respond- 
ents have disseminated, and have caused the dissemination of, adver- 
tisements concerning their said preparation, by the United States 
mails, and by various means in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, for the purpose of inducing and 
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which were likely to induce, directly or indirectly, the purchase of said 
preparation. These respondents also disseminated, and caused the 
dissemination of, advertisements concerning said preparation by wari- 
ous means, including, but not limited to, newspapers of general circu- 
lation, radio and television continuities, letters, and circulars, for the 
purpose of inducing, and which were likely to induce, directly or 
indirectly, the purchase of said preparation in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, but at the 
present time there is no advertising being employed. 

Par. 8. Among and typical, but not all-inclusive, of the statements 
and representations, disseminated and caused to be disseminated as 
hereinabove set. out, until approximately one year ago, are the 
following: 

* * * an amazing discovery. 

Mynex brings guaranteed, the safest, easiest, fastest reducing discovery ever 
made by modern medical science. 

* * * an amazing new reducer called Mynex was introduced in Canada. 

‘This sensational reducer is called MYNEX. 

HOW SMALL TABLET BRINGS AMAZING RESULTS Canadian overeaters 
who found usual reducing methods too hard * * * acclaimed new MYNEX * * * 
* * * try Mynex Reducing Food Tablets * * * 

Today, the most popular reducing tabletis * * * called MYNEX * * * 

* * * tablets avoid weak, tired, run-down feeling. 


* * * if you want to lose fat * * * without feeling tired or rundown * * * 
ask * * * for MYNEX. 


This was the first time I was ever able to reduce without getting headaches, feel- 
ing tired, weak and rundown. : 


5-10 pounds disappear first 7 days eating concentrated vitamin mineral tablets. 
3-5 pounds disappear safely first few days. 

16-23-35 pounds * * * Even more in a few short weeks. 

Start reducing fat very first day. 

* * * Mynex is so safe it was actually approved for advertising in Canada * * * 
* * * Mynex Reducing method is an Approved Canadian method in food tablet 


form * * * accepted for advertising by Canadian authorities. 


Par. 9. Through the use of the statements and representations con- 
tained in the advertisements hereinabove set forth and others of the 
same import but not specifically set out herein, the respondents repre- 
sented, directly and by implication: that Mynex tablets used in con- 
junction with a calorie reducing regimen comprised a basically dif- 
ferent type of weight reducer greatly superior to any other weight 
reducer known to medical science; that Mynex tablets possess weight- 
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reducing properties; that Mynex tablets will prevent the weak, tired, 
run-down feeling that usually accompanies a restrictive diet; that 
through the use of the so-called Mynex plan specific predetermined 
weight reductions can be achieved within a prescribed period of time; 
and that respondents’ preparation and low calorie diet have been ap- 
proved for advertising by the Canadian government. 

Par. 10. The aforesaid representations were misleading in material 
respects and constituted “false advertisements” as that term is defined 
in the Federal Trade Commission Act. In truth and in fact, the 
Mynex plan for reducing weight is dependent solely upon a low cal- 
orie diet for its effectiveness and as such is not basically different from 
or superior to numerous other weight-reducing plans, even with the 
addition of methylcellulose. Mynex tablets possess no weight-reduc- 
ing properties in themselves. A tired, weak, or run-down feeling 
which might result from following the Mynex plan would ordinarily 
be caused by the low calorie diet rather than by a lack of vitamins or 
minerals. Since Mynex tablets will only prevent such conditions 
when caused by vitamin or mineral deficiency, it cannot be truthfully 
stated that the use of said preparation will prevent said conditions. 
No specific predetermined weight reduction can be achieved by using 
respondents’ preparation for a prescribed period of time. Respond- 
ents, in representing to the public in this country that Mynex had been 
approved for advertising by Canadian authorities, were relying upon 
correction and apparent approval of advertising copy by an official of 
the Canadian Department of National Health & Welfare. In truth 
and in fact advertising of weight-reducing preparations is expressly 
forbidden by Canadian law, and approval of the advertising of Mynex 
in Canada was and is beyond the power of any official. 

Par. 11. The use by the respondents of the foregoing false adver- 
tisements and the false, misleading, and deceptive statements and rep- 
resentations contained therein had the capacity and tendency to mis- 
lead and deceive a substantial portion of the purchasing public into 
the erroneous and mistaken belief that all of said statements and rep- 
resentations were true, and into the purchase of respondents’ prepara- 
tion because of such erroneous and mistaken belief. 


CONCLUSION 


The acts and practices of the respondents as herein found are all to 
the prejudice and injury of the public and constitute unfair and de- 
ceptive acts and practices in commerce within the meaning of the 
Federal Trade Commission Act. 


403443—57——31 
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It is ordered, That the respondents, Marlene’s, Inc., a corporation, 
its officers, and R. J. Smasal, individually and as an officer of said cor- 
poration, and respondents Edward H. Larson and Nelson J. MeMahon, 
individually and doing business as O’Neil, Larson & McMahon, or 
under any other name, and respondents’ agents, representatives, and 
employees, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale, or distribution of respondents’ 
preparation designated as “Mynex”, or any other preparation contain- 
ing substantially similar ingredients or possessing substantially simi- 
lar properties, whether sold under the same name or any other name, 
do forthwith cease and desist from, directly or indirectly : 

1. Disseminating or causing to be disseminated, by means of the 
United States mails or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which represents directly or by implication: 

(a) That respondents’ weight-reducing plan is basically different 
from or superior to other weight-reducing plans requiring a low calorie 
diet with a dietary supplement; 

(b) That Mynex tablets possess weight-reducing properties; 

(c) That Mynex tablets will prevent the development of a tired, 
weak, or run-down feeling except when such conditions result solely 
from vitamin or mineral deficiencies; 

(d) That specific or predetermined weight reduction will be 
achieved within a prescribed period of time through the use of re- 
spondents’ plan; 

(e) That respondents’ preparation or plan has been approved for 
advertising by the Canadian government; 

2. Disseminating or causing to be disseminated, by any means, for 
the purpose of inducing, or which is likely to induce, directly or 
indirectly, the purchase of respondents’ preparation, in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, any ad- 
vertisement which contains any of the representations prohibited in 
paragraph 1 hereof. 

It is further ordered, That the complaint herein be, and it hereby is, 
dismissed as to Martin P. King and as to James O. Webb in his indi- 
vidual capacity but not in his capacity as an officer of the corporate 
respondent. 

It is further ordered, That Marlene’s, Inc., R. J. Smasal, Edward 
H. Larson, and Nelson J. McMahon shall, within sixty (60) days 
after service upon them of this order, file with the Commission a 
report In writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist. 
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By Carrurra, Commissioner : 

This matter is before the Commission upon an appeal by the re- 
spondents from the initial decision of the hearing examiner and upon 
briefs and oral argument of counsel in support of and in opposition 
to the appeal. 

The Commission’s complaint in this proceeding charges the re- 
spondents with the use of unfair and deceptive acts and practices 
through the dissemination of false advertisements concerning a drug 
preparation designated “Mynex”, advertised to reduce weight. The 
complaint sets forth a number of the statements and representations 
which the respondents have made in their advertising of the product, 
and alleges that such statements and representations are misleading 
in material respects and constitute “false advertisements” as that 
term is defined in the Federal Trade Commission Act. The respond- 
ents in their answer to the complaint admitted all the material allega- 
tions except with respect to certain of the individual respondents, 
and alleged that the statements and representations challenged by 
the complaint were abandoned and that the formula for the product 
involved was materially changed prior to the issuance of the complaint. 

Counsel supporting the complaint and counsel for the respondents 
entered into a written stipulation as to the facts, which was subse- 
quently amended by a supplemental stipulation as to the facts, in 
which it was stipulated and agreed, among other things, that the 
statement of facts contained therein “may be taken as the facts in 
this proceeding in lieu of evidence in support of the charges stated 
in the complaint or in opposition thereto; that the Hearing Examiner 
may proceed upon said statement of facts to make his Initial Decision, 
stating his findings as to the facts, including inference which he may 
draw from said stipulation of facts, and his conclusion based thereon, 
and enter his order disposing of the proceeding, without the filing 
of proposed findings and conclusions or the presentation of oral argu- 
ment.” The facts so stipulated between counsel are, with certain 
exceptions, essentially the same as those alleged in the complaint. 

The respondents thereafter filed a motion with the hearing! exam- 
iner for dismissal of the complaint on the grounds that the advertising 
statements challenged by the complaint had been discontinued and 
that it would not be in the public interest to continue the proceeding. 
This motion was denied by the hearing examiner, except as to 
respondent Martin P. King. 

The hearing examiner filed his initial decision, in which he found 
that the respondents, except individual respondent Martin P. King 
(erroneously named in the complaint as “M. T. King”), have engaged 
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in the acts and practices alleged in the complaint, and ordered the 
respondents, except Martin P. King, to cease and desist disseminating 
advertisements containing the representations found to be false. He 
dismissed the complaint as to respondent Martin P. King. aes 

Respondents filed an appeal from the hearing examiner’s initial 
decision in which they contend (1) that no order should be issued 
because the respondents had discontinued the use of the false advertise- 
ments approximately six months prior to the issuance of the com- 
plaint; (2) that no order should issue because the formula for the 
product involved was changed prior to the issuance of the complaint; 
and (3) that prohibition 1 (e) of the order in the initial decision is not 
supported by the facts. 

It is well settled law that discontinuance or abandonment of an 
unlawful practice does not constitute a bar to an order of the Commis- 
sion restraining the respondents from engaging in the unlawful prac- 
tices. Whether or not the Commission will enter an order in a 
proceeding where the complained of practices have been discontinued 
is a matter within the discretion of the Commission and in the exercise 
of that discretion the Commission must necessarily consider, among 
other things, whether there is a likelihood that the practice may be 
resumed. There is nothing in the record in this case upon which to 
base a determination that the respondents will not resume the practices 
found to be unlawful. It appears that the respondents are still offer- 
ing for sale and selling a drug preparation and plan for reducing 
weight. Under these circumstances, the Commission deems it neces- 
sary in the public interest to insure against a resumption of the 
unlawful practices by the issuance of an order to cease and desist. 

The change in the formula for a product concerning which false 
advertisements have been disseminated obviously does not constitute 
a bar to the issuance of an order to cease and desist. The change in 
the formula for the product involved in this proceeding consisted of 
the addition of a new ingredient, methylcellulose, “in such quantity as 
these respondents deemed sufficient to give the user of the preparation 
a feeling of fullness and satisfaction, and in this way curb his appe- 
tite.” No other effect is claimed for the methylcellulose. It was stip- 
ulated that “the Mynex plan for reducing weight is dependent solely 
upon a low calorie diet for its effectiveness and as such is not basically 
different from or superior to numerous other weight reducing plans, 
even with the addition of methylcellulose.” The addition of the new 
ingredient to the preparation in no way changed the situation as 
to the representations which the respondents have admitted were false. 

Paragraph 1 (e) of the order in the initial decision prohibits the 
respondents from representing that their “preparation or plan has 
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been approved for advertising by the Canadian government.” The 
complaint alleges, and the respondents in their answer admit, that 
the respondents have represented that their “preparation and low 
calorie diet have been approved for advertising by the Canadian gov- 
ernment” and that “Said preparation and low calorie diet have not 
been approved for advertising by the Canadian government. In truth 
and in fact, advertising of weight reducing preparations is expressly 
forbidden by Canadian law.” 

In a stipulation between counsel it was agreed that “Respondents in 
representing to the public in this country that Mynex had been ap- 
proved for advertising by Canadian authorities were relying upon 
correction and apparent approval of advertising copy by an official of 
the Canadian Department of National Health & Welfare. In truth 
and in fact advertising of weight reducing preparations is expressly 
forbidden by Canadian law, and approval of the advertising of 
Mynex in Canada was and is beyond the power of any official.” This 
stipulated fact may have the effect of showing respondent’s reasons 
for having made the representation, but it in no way changes the fact 
that the representation was made and that it was false. The hearing 
examiner’s finding is in accordance with the stipulated facts, and fully 
supports prohibition 1 (e) of the order. 

Although respondents did not raise the point in their appeal, we are 
of the opinion that the stipulated facts and the hearing examiner’s 
findings based thereon with respect to respondent James O. Webb do 
not warrant an order against him as an individual. 

In view of the foregoing, respondents’ appeal should be denied. 
However, the complaint should be dismissed as to respondent James O. 
Webb in his individual capacity, but not as an officer of the corporate 
respondent. 
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In THe MatTrer oF 


COUNTRY TWEEDS INCORPORATED AND MARCUS 
WEISMAN 


DECISION IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION ACT 


Docket 5957. Complaint, Feb. 21, 1952—Decision, Nov, 25, 1953 


Where a corporation and its secretary-treasurer, who formulated its policies and 
directed and controlled all its practices, engaged in the manufacture and 
competitive interstate sale and distribution of women’s coats, including its 
‘“Kashmoor” line in which the fabric of the coat, containing no Cashmere, 
was composed of 80% wool (Alpaca, mohair, and sheep’s wool) and 20% 

’ nylon— 

Made use, without more, of the legend “An exclusive fabric—KASHMOOR— 
Country Tweeds” on the permanent labels affixed by them to their said coats, 
as distinguished from the temporary tag attached to the coat in compliance 
with the Wool Products Labeling Act: 

Held, That such acts and practices of the respondents, under the circumstances 
set out, were all to the prejudice of the public and of respondents’ competitors, 
and constituted unfair methods of competition in commerce and unfair and 
deceptive acts and practices therein. 


Before Mr. William L. Pack, hearing examiner. 
Mr. George . Steinmetz for the Commission. 
Barshay & Frankel, of New York City, for respondents. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on February 21, 1952, issued and sub- 
sequently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair 
methods of competition and unfair and deceptive acts and practices 
in commerce in violation of the provisions of that Act. After the 
filing by respondents of their answer to the complaint, hearings were 
held at which testimony and other evidence in support of and in op- 
position to the allegations of the complaint were introduced before a 
hearing examiner of the Commission, theretofore duly designated by 
it, and such testimony and other evidence were duly recorded and filed 
in the office of the Commission. Thereafter, the said hearing exam- 
iner, on April 17, 1953, filed his initial decision. 

Within the time permitted by its Rules of Practice, the Commission, 
having reason to believe that said initial decision did not constitute 
an adequate disposition of the proceeding, issued an order placing 
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this case on its, docket for review, served on all parties its tentative 
decision herein and granted to them permission to file with the Com- 
mission any objections they might have to said tentative decision. 
None of the parties having filed any objections to said tentative deci- 
sion, this. proceeding regularly came on for final consideration before 
the Commission upon the aforesaid complaint and respondents’ answer 
thereto; and the Commission, having duly considered the matter and 
being now fully advised in the premises, finds that this proceeding is 
in the interest of the public and being of the opinion that the hearing 
examiner’s initial decision does not constitute an adequate disposition 
of this proceeding, makes this its findings as to the facts, conclusions 
and, order to cease and desist, the same to be in lieu of the initial deci- 
sion of the hearing examiner. 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent Country Tweeds Incorporated is a corpo- 
ration organized, existing and doing business under and by virtue of 
the laws of the State of New York, with its office and principal place 
of business located at 250 West 39th Street, New York, New York. 
Respondent Marcus Weisman is secretary and treasurer of the corpo- 
ration, and formulates its policies and directs and controls all of its 
practices. Respondents are engaged in the manufacture and sale of 
women’s coats. 

Par. 2. Respondents cause their coats, when sold, to be transported 
from their place of business in the State of New York to purchasers 
located in various other States of the United States and in the District 
of Columbia. Respondents maintain a course of trade in their coats 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 3. In the sale and distribution of their coats, respondents are 
in substantial competition with other corporations and individuals 
engaged in the sale and distribution of women’s coats in commerce 
between and among the various States of the United States and in the 
District of Columbia. 

Par. 4. (a) Among the various lines of coats manufactured and sold 
by respondents is one designated by the trade name “Kashmoor,” and 
it is this trade name which forms the subject matter of the present pro- 
ceeding. The complaint charges in substance that the name is false 
and misleading in that it constitutes a representation that the coats so 
designated are made in whole or in substantial part of cashmere, the 
wool of the Tibetan or Kashmir goat. 

(b) The fabric used in the coats is made to respondents’ order by a 
fabric manufacturer. It is composed of 80 percent wool (alpaca, 


472 FEDERAL TRADE COMMISSION DECISIONS 
Findings 50 F. T. C. 


mohair and sheep’s wool) and 20 percent nylon. It contains no 
cashmere. The alpaca and mohair lend softness to the fabric, while 
the nylon increases its durability. 

(c) This particular coat was first placed on the market by respond- 
ents early in 1950. In searching for a name for the coat respondents 
or their attorney came upon the name “Kashmoor,” which had at one 
time been the property of another company, Cohen Brothers Corpora- 
tion. This company had been ordered by the Commission, in 1938, to 
stop using “Kashmoor” to refer to knitted outerware not made from 
the wool of the Tibetan or Cashmere (i. e., Kashmir) goat. Upon 
ascertaining that this company had gone out of business, respondents 
adopted the name for their coat. While registration of the name has 
been applied for by respondents, the registration had not been con- 
summated at the time the hearings in the present case were held. 
It appears, however, that respondents have been successful, through 
injunction proceedings, in preventing the use of the name or a sub- 
stantially similar name by another manufacturer. 

(d) Since their adoption of the name early in 1950, respondents have 
featured it both in the label affixed to the coats and in newspaper and 
magazine advertisements of the coats. In addition to their own 
advertising, respondents frequently share in the cost of local news- 
paper advertising of the coats done by their customers (retail stores). 
While respondents supply to their customers copies of their own 
advertisements and other suggested advertising material, they do not 
undertake to censor or supervise the stores’ advertising in detail. 
The record indicates, however, that the stores do follow the general 
theme used by respondents in their own advertising. 

(e) Respondents’ advertisements feature the name “Kashmoor” and 
include such statements as “Soft as Cashmere, Durable as Nylon,” 
“New Coat Fabric Created by Strass-Einiger Exclusively for Famous 
Country Tweeds Classics,” “For the first time—a fabric that so closely 
resembles costly Cashmere—you can’t tell the difference until you see 
the modest price-tag and marvel at the wear!”, and “KASHMOOR, 
made of 80% precious wool fibers, 20% Dupont nylon staple, has the 
luxurious softness and feel of Cashmere yet it costs three times less 
* * * gives five times the wear.” 

Par. 5. (a) Ten women members of the public testified with re- 
spect to the impression gained by them from reading respondents’ 
advertisements, five of the witnesses being offered in support of the 
complaint and five by respondents. The testimony of the first group 
was, in substance, that upon examining the advertisements and seeing 
the featured name “Kashmoor” their first impression was that the 
coats contained cashmere, but upon reading further this impression 
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‘was dispelled. The testimony of the second group was, in substance, 
that neither the name Kashmoor nor any other part of the advertise- 


~ ‘ments caused them to think the coats contained cashmere. On the 


whole, the testimony of the public witnesses would appear to be of 
doubtful probative value and of little assistance in resolving the issue 
‘as to whether the trade name Kashmoor implies cashmere. The issue 
‘would: appear to be one which must be resolved upon the basis of an 
examination and consideration of the name itself and the attendant 
facts and circumstances. 

(b) It seems clear that the name Kashmoor suggests the word cash- 
mere, the two words being almost identical in sound. Further, the 
name Kashmoor closely resembles, not only in sound but in spelling 
as well, the word Kashmir, which is the name of one of the regions 
where the Cashmere goat is found. Assuming that members of the 
public seeing the current advertisements of respondents and their cus- 
tomers would read the advertisements in their entirety and, therefore, 
be informed as to the fiber content of the coats, there is no assurance 
that future advertisements will include such information. Moreover, 
the permanent label affixed by respondents to the coats (not to be con- 
fused with the temporary tag attached to the coats in compliance with 
the Wool Products Labeling Act) contains no information as to fiber 
content, but reads simply “An exclusive fabric—KASHMOOR— 
Country Tweeds.” It is, therefore, concluded that the use of the name 
Kashmoor implies a cashmere fiber content and has the tendency and 
capacity to cause a substantial portion of the public to believe that 
coats so designated contain at least some cashmere fiber. 

(c) The hearing examiner, in reaching the same conclusion and 
recommending the same order as contained herein, found that cash- 
mere means a fine, soft dress fabric in addition to meaning the wool 
of the Tibetan or Kashmir goat. The undisputed evidence is that 
genuine cashmere fibers come from the fleece or hair of the Tibetan 
or Cashmere goat. Respondent Weisman testified that in the trade 
fabrics made of this fiber are referred to as “real” or “genuine” cash- 
mere. His testimony and dictionary and encyclopedia definitions in 
the record indicate that a custom has grown up in the textile trade of 
referring to certain soft, fine dress fabrics of a texture similar to those 
made of genuine cashmere fibers, as cashmere. Respondent Weis- 
man’s testimony relates to the trade meaning as contrasted with the 
purchasing public’s understanding of these terms. 

The testimony of the consumer witnesses clearly indicates that they 
were of the opinion that a cashmere coat would contain a specific fine, 
soft fiber called cashmere. Even those who testified that Kashmoor 
did not imply cashmere to them showed that they did not believe that 


474 FEDERAL TRADE COMMISSION DECISIONS 
Findings 50 F. T.C. 


coats made of fabrics with the composition of the Kashmoor coats were 
cashmere. The Commission is of the opinion that a substantial portion 
of the purchasing public would believe that a coat labeled “Cashmere” 
would contain genuine cashmere fibers. Insofar as the hearing exam- 
iner found to the contrary, his finding was in error. 

Par. 6. (a) Next presented is the question of the remedy necessary 
to prevent such a false and misleading implication. The theory of the 
complaint is that nothing short of complete excision of the trade name 
will suffice. Respondents, on the other hand, protest vigorously 
against excision of the name. They point out that the name consti- 
tutes a valuable business asset, that large sums have been expended 
in advertising it, and that to deprive them of it would cause them 
serious financial loss. Respondents express willingness, in the event 
the name is held to be misleading, to use in connection with it such 
qualifying or clarifying language as may be necessary to prevent such 
effect. 

(b) If the trade name were “Cashmere” itself, the absolute excision 
would appear to be inescapable. A complete contradiction of terms 
such as “Cashmere—contains no cashmere” would not clarify the 
meaning but would only tend to confuse. However, this is not true 
of the phrase “Kashmoor—contains no cashmere.” While the trade 
name Kashmoor is a simulation of cashmere and while its use falsely 
implies a cashmere content in the garments so labeled, it is subject 
to clarification. An explanation that the garment so labeled is de- 
signed to imitate cashmere in appearance and softness, but does not 
contain any cashmere fibers, is not a flat contradiction of terms, but is 
a reasonable explanation which would remove the capacity and tend- 
ency toward deception inherent in the trade name Kashmoor used 
alone. ; 

(c) In determining the appropriate remedy in such cases the right 
of the public and of competitors to adequate protection must be 
weighed against the injury to the respondent through loss of the trade 
name, and every effort made to reach a solution which will be fair to 
all parties, which will afford the public and competitors reasonably 
adequate protection and which, at the same time, will avoid unneces- 
sary hardship and loss to the owner of the trade name. Trade names 
are valuable business assets, and should never be prohibited absolutely 
if less drastic measures will suffice. If reasonably possible, the trade 
name should be saved. Jacob Siegel Company v. F. 7. C., 327 U.S. 
608. It is concluded that here the excision of the name would not 
be warranted: that adequate protection will be afforded the public 
and respondents’ competitors if when the name is used, either on labels 


or in advertising, there is clearly and conspicuously disclosed the fact 
that the coats contain no cashmere. 
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Par. 7. The use by respondents of the trade name Kashmoor, with- 
out adequate clarification, to designate and describe their coats has 
the tendency and capacity to mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
such coats contain cashmere, and the tendency and capacity to cause 
such members of the public to purchase such coats as a result of such 
belief, thereby causing substantial tradé to be diverted unfairly to 
respondents from their competitors. 


CONCLUSION 


The aets and practices of the respondents as hereinabove set otit are 
all to the prejudice of the public and of respondents’ competitors, and 
constitute unfair methods of competition and unfair and deceptive acts 
and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER 


It is ordered, That respondent Country Tweeds Incorporated, a 
corporation, and its officers, and respondent Marcus Weisman, indi- 
vidually and as an officer of said corporation, and respondents’ agents, 
representatives and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale and distribu- 
tion in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act, of respondents’ coats designated Kashmoor coats, or any 
coats of substantially similar composition, do forthwith cease and 
desist from : 

Using the word “Kashmoor” to designate, describe or refer.to.such 
coats, unless when such word is used, whether on labels or in adver- 
tising, other words are used which clearly and conspicuously disclose 
that such coats contain no cashmere. 

It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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In toe MATrerR oF 


SEYMOUR SALES COMPANY AND SEYMOUR AND 
FLAVIA GALTER 


DECISION IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION ACT 


Docket 6060. Complaint, Nov. 18, 1952—Decision, Nov. 25, 1953 


Where a corporation and its owner engaged in the interstate sale and distribution 
of cameras, pens, and other articles of merchandise— 

Allotted as premiums or prizes to the operators of their push cards and to mem- 
bers of the consuming public who purchased chances on the cards; and 
Thereby supplied to and placed in the hands of others the means of conducting 

games of chance, gift enterprises, or lottery schemes, contrary to the public 
interest and an established public policy of the United States Government: 
Held, That such acts and practices, under the circumstances set forth, were all 


to the prejudice and injury of the public and constituted unfair acts and 
practices in commerce. 


Before UM”. John Lewis, hearing examiner. 
Mr. J. W. Brookfield, Jr., for the Commission. 
. Koven, Koven & Salzman, of Chicago, Ill., for respondents. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on November 18, 1952, issued and sub- 
sequently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair acts 
and practices in commerce in violation of the provisions of said Act. 
After the issuance of said complaint and the filing of respondents’ 
answer thereto, hearings were held at which testimony and other evi- 
dence in support of and in opposition to the allegations of said com- 
plaint were introduced before a hearing examiner of the Commis- 
sion theretofore duly designated by it, and such testimony and other 
evidence were duly recorded and filed in the office of the Commission. 
Thereafter the proceeding regularly came on for final consideration 
by said hearing examiner upon the complaint, answer thereto, testi- 
mony and other evidence, and proposed findings as to the facts and 
conclusions presented by counsel (oral argument not having been 
requested), and said hearing examiner, on July 30, 1953, filed his 
initial decision herein. 

Within the time permitted by the Commission’s Rules of Practice, 
respondents filed an appeal from said initial decision, and the Commis- 
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sion, after duly considering said appeal and the record herein, issued 
its order denying said appeal. 

The Commission is of the opinion, however, that the initial decision 
of the hearing examiner is not appropriate in all respects to dispose 
of this proceeding, principally because the order therein is inconsistent 
with the form of order which the United States Court of Appeals 
for the District of Columbia has determined is appropriate in cases 
where the facts are essentially similar to those in this case. Hamilton 
Manufacturing Company v. Federal Trade Commission, 194 F. 2d 346 ; 
U.S. Printing & Novelty Co., Inc. v. Federal Trade Commission, 204 
F. 2d 737. ‘Therefore, the Commission, being now fully advised in 
the premises, finds that this proceeding is in the interest of the public 
and makes the following findings as to the facts, conclusion drawn 
therefrom, and order, the same to be in lieu of the initial decision of 
the hearing examiner: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent Seymour Sales Company (incorrectly 
named in the complaint as Seymour Sales, Inc.) is a corporation or- 
ganized and doing business under and by virtue of the laws of the 
State of Illinois, with its office and principal place of business lo- 
cated at 172 North Union Street, Chicago, Illinois. Respondents 
Seymour Galter and Flavia Galter are individuals and officers of the 
corporate respondent. Respondent Seymour Galter has his office 
and place of business located at the same address as the corporate 
respondent, and owns and has dominant control of the policies and 
sales activities of the corporate respondent, and has cooperated and 
acted in concert with said respondent in doing the acts and things 
hereinafter found. 

Respondent Flavia Galter, although an officer of the corporate 
respondent, owns no stock therein and takes no active part in the: 
operation of the business. The proceeding will therefore be dis- 
missed as to said respondent in her individual capacity, and the term 
“respondents” as hereinafter used does not include said Flavia Galter. 

Par. 2. Respondents are now, and since approximately September 
1951 have been, engaged in the sale and distribution of cameras, pens, 
and other articles of merchandise, and have caused said merchandise, 
when sold, to be transported from their place of business in Chicago, 
Illinois, to purchasers thereof located in the various States of the 
United States other than Illinois, and in the District of Columbia. 
There is now and has been for more than one year last past a sub- 
stantial course of trade by respondents in such merchandise in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
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Act, between. and among the various States of the United States and. 
in the District of Columbia. 

Par. 8. In the course and conduct of their business as described 
in Paragraph Two hereof, respondents in soliciting the sale of and 
in selling and distributing their merchandise furnish and have fur- 
nished various plans of merchandising which involve the operation 
of games of chance, gift enterprises, or lottery schemes when said 
merchandise is sold and distributed to the purchasing and consuming 
public. Among the methods and sales plans adopted and used by 
respondents, and which is typical of the practices of respondents, is 
the following: 

Respondents distribute, and have distributed, by mail, to operators 
and to members of the public certain literature and instructions in- 
cluding, among other things, push cards, order blanks, circulars 
containing illustrations and descriptions of said merchandise, and 
circulars explaining respondents’ plan of selling and distributing their 
merchandise and of allotting it as premiums or prizes to the operators 
of said push cards and as prizes to members of the purchasing and 
consuming public who purchase chances or pushes on said cards. 
The number of mailings sent out by respondents is substantial, 
amounting to hundreds of thousands, of which approximately 1% 
result in orders for merchandise. Thus in the latter part of 1951 the 
number of mailings for a Falcon Camera amounted to approximately 
400,000 to 500,000 which resulted in orders being received from ap- 
proximately 1.8% of the recipients, while in 1952, out of approxi- 
mately 750,000 mailings for a Flash Master Camera approximately 
8% to .9% resulted in orders. 

A typical push card bears sixteen feminine names, with ruled 
columns on the back of said card for writing in the name of the pur- 
chaser of the push corresponding to the feminine name selected. Said 
push ecard has sixteen partially perforated discs. Each of said discs 
bears one of the feminine names corresponding to those on the list. 
Concealed within each disc is a number, which is disclosed only when 
the customer pushes or separates a disc from the card. The push 
card also has a larger, master seal and concealed within the master 
seal is one of the feminine names appearing on the disc. The person 
selecting the name corresponding with the one under the master seal 


receives a camera. The push card bears the following legend or in- 
structions : | 


Lucky Name Under Seal Receives A FALCON Gandid 
Camera and 1 roll of film 


Now You Can Take Photos In Black and White 
And COLOR 
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Enjoy these features in the FALCON—high speed ground lens, eye level 
viewfinder, fixed focus plastic case. 
No. 1 pays 1¢ No. 9 pays 9¢ 
No. 19 pays 19¢ No. 22 pays 22¢ 
All others pay 29¢ NONE HIGHER 


( ) 
(Master) (Panel bearing seals and) 
( Seal ) ( feminine names. ) 


(Picture of Camera) 
No. 9 Receives 

A Beautiful Pen (New Ball Point Type) (Picture of Pen) 

Write Your Name on Reverse Side Opposite Name You Select 

A typical circular which is enclosed with one of respondents’ mail- 
ings advises the recipient that he can receive a camera (or whatever 
product is being offered) “almost as a gift” and explains how, through 
the use of the push card (referred to as a “sales card”), “friends, 
relatives, neighbors and co-workers” can also get a camera “almost as 
a gift.” The following instructions as to the use of the “sales card” 
are included : 

Concealed under each of the names on the enclosed sales card is a number. 
These numbers are not consecutive. A person who selects a name under which 
number 1 appears pays 1c, number 9 pays 9c, number 28 pays 28c. All others 
pay 29c. There are none higher than 29c. 

It’s easy, isn’t it? You’ll want to get started at once; and then send the enclosed 
order form at the earliest possible moment to us. Then, as soon as we receive 
it, we will rush off to you two “Flash-Masters,” and as an extra special two 
ball point pens—(the new, improved type.) 

The operator of the push card, after selling all of the chances and 
remitting the full amount of the proceeds to respondents, with an 
order form, receives without additional charge a duplicate of the prizes 
listed on the card. Thus, in the case of the push card above described, 
the operator, upon remitting the amount called for, would receive a 
camera and ball point pen for himself, in addition to the camera 
awarded as a prize to the person selecting the name under the master 
seal and the pen awarded to the person selecting number 9 on the card. 

Sales of respondents’ merchandise by means of said push cards are 
made in accordance with the above-described legend or instructions, 
and said prizes or premiums are allotted to the customers or pur- 
chasers from said card in accordance with the above legend or instruc- 
tions. Whether a purchaser receives an article of merchandise or 
nothing for the amount of money paid, and the amount to be paid for 
the merchandise or the chance to receive said merchandise, are thus 
determined wholly by lot or chance. The articles of merchandise 
have a value substantially greater than the price paid for the chances 


or pushes.., 
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Respondents furnish and have furnished various other push cards 
accompanied by order blanks, instructions, and other printed matter 
for use in the sale and distribution of their merchandise by means of 
games of chance, gift enterprises, or lottery schemes. The sales plans 
or methods involved in the sale of all of said merchandise by means 
of said other push cards are substantially the same as that hereinabove 
described, varying only in detail as to the merchandise distributed, the 
prices of chances, and the number of chances on each card. 

Par. 4. While the attorney in support of the complaint offered the 
testimony of only one person who, on three separate occasions, used 
push cards received from respondents in selling and distributing re- 
spondents’ merchandise in accordance with the above-described plan, 
it may reasonably be inferred that the persons to whom respondents 
furnish and have furnished said push cards, generally or in a substan- 
tial number of instances, use the same in selling and distributing 
respondents’ merchandise in accordance with the aforesaid plan. 
Even in the absence of any evidence concerning the manner in which 
the push cards were actually used by the recipients thereof, it is clear, 
from the cards themselves and from the accompanying literature, that 
they were designed and intended for use in the manner above de- 
scribed, and it may reasonably be inferred that they were so. used | 
generally or in a substantial number of instances. While respondent 
Seymour Galter testified that there were “numerous” instances in 
which the push cards were returned unused with orders for merchan- 
dise, he was able to offer actual proof of only three such instances. 
Even accepting his testimony that there were “hundreds” of such 
instances, the fact remains that these were only a small percentage 
of the thousands of mailings on which orders were received. It is 
absurd to suppose that respondents would continue to engage in the 
empty and financially wasteful practice of enclosing push cards with 
each mailing of their literature, if such cards were not used in the 
manner for which they were obviously designed and intended. 

It is therefore clear, and it is so found, that respondents thus supply 
to and place in the hands of others the means of conducting games 
of chance, gift enterprises, or lottery schemes in the sale of their 
merchandise in accordance with the sales plan hereinabove set forth. 
The use by respondents of said sales plans or methods in the sale of 
their merchandise and the sale of said merchandise by and through 
the use thereof and by the aid of said sales plans or methods is a 
practice which is contrary to an established public policy of the 
Government of the United States. 

Par. 5. The sale of merchandise to the purchasing public in the 
manner above described involves a game of chance or the sale of a 
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chance to procure one of the said articles of merchandise at a price 
much less than the normal retail price thereof. Many persons are 
attracted by said sales plans or methods used by respondents and the 
element of chance involved therein and thereby are induced to buy and 
sell respondents’ merchandise. 

The use by respondents of a sales plan or method sfivateltig dis- 
tribution of merchandise by means of chance, lottery, or gift enterprise 
is contrary to the public interest and constitutes an unfair act and 
practice in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


CONCLUSION 


The aforesaid acts and practices of respondents, as herein found, 
are all to the prejudice and injury of the public, and constitute unfair 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER 


Lt is ordered, That respondent Seymour Sales Company (incorrectly 
named in the complaint as Seymour Sales, Inc.), a corporation, and 
its officers, representatives, agents, and employees, and respondent 
Seymour Galter, individually and as an officer of said corporation, and 
his representatives, agents, and employees, directly or through any 
corporate or other device, in connection with the offering for sale, 
sale, or distribution of cameras, pens, or other articles of merchandise 
in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act, do forthwith cease and desist from: 

1. Supplying to or placing in the hands of others push cards, sales 
cards, punchboards, or other lottery devices, either with other mer- 
chandise or separately, which said push cards, sales cards, punchboards, 
or other lottery devices are designed or intended to be used in the 
sale or distribution of said merchandise to the public. 

2. Selling or otherwise disposing of any merchandise by means of 
a game of chance, gift enterprise, or lottery scheme. 

It is further ordered, That the complaint be, and it hereby is, 
dismissed as to the respondent Flavia Galter in her individual capacity 
but not as an officer of the corporate respondent. 

It is further ordered, That respondents Seymour Sales Company 
and Seymour Galter shall, within sixty (60) days after service upon 
them of this order, file with the Commission a report in writing setting 
forth in detail ene. manner and form in which they have complied with 
the order to cease and desist. 
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In THe Matrer oF 


DOUBLEDAY & CO., INC., LITERARY GUILD OF AMERICA, 
ET AL. 


Docket 5569. Complaint, June 30, 1948—Decision, Deo. 5, 1953 


Charge: Advertising falsely or misleadingly by using the words “free” and 
“Bonus Books”; in connection with the sale of books. 


Before Mr. Abner EL. Lipscomb, hearing examiner. 
Mr. Jesse D. Kash for the Commission. 
Satterlee, Warfield & Stephens, of New York City, for respondents. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, the 
attached decision of the hearing examiner shall, on December 5, 1953, 
become the decision of the Commission. 

Commissioner Mead dissenting. 


Orprer Dismisstnc CompLaInt WirHout PrEegupIcE 


INITIAL DECISION BY ABNER E. LIPSCOMB, HEARING EXAMINER 


The complaint in this proceeding was issued on June 30, 1948, and 
respondents’ answer thereto filed in due course. Thereafter, at the 
request of counsel, hearing for the purpose of receiving evidence was 
continued pending the final adjudication of a similar proceeding In 
the Matter of Book of the Month Club, Inc., et al., Docket No. 5572. 

The theory of the instant proceeding and the gravamen of the com- 
plaint are set forth in Paragraph Four thereof, wherein allegations 
and conclusions are made as follows: 

“The use by the respondents of the word ‘free’ and the term ‘Bonus 
Books’ is false, misleading and deceptive. In truth and in fact, the 
books designated as ‘free’ or as ‘Bonus Books’ are not gifts or gratuities 
or without cost to the recipient but on the contrary the prospective 
purchaser or purchaser, before he is entitled to receive such books, must 
join respondents’ club thereby becoming obligated to purchase at 
least four books from respondents over the period of a year, the ful- 
fillment of which obligation inures directly to the benefit of, and profit 
to, the respondents.” 

The above described acts and practices of respondents in the use of 
the word “free” are alleged to be to the prejudice and injury of the 
public and to constitute unfair and deceptive acts and practices in 


commerce within the intent and meaning of the Federal Trade 
Commission Act. 
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The same legal concept of the word “free,” as is set forth above, was: 
also set forth by the Commission in a policy interpretative statement 
on January 14, 1948, as follows: 

“The use of the word ‘free’ or words of similar import, in advertising 
to designate or describe merchandise sold or distributed in interstate 
commerce, that is not in truth and in fact a gift or gratuity or is not 
given to the recipient thereof without requiring the purchase of other 
merchandise or requiring the performance of some service inuring 
directly or indirectly to the benefit of the advertiser, seller or dis- 
tributor, is considered by the Commission to be a violation of the 
Federal Trade Commission Act.” 

Nearly six years after the promulgation of above-cited policy inter- 
pretative statement, the Commission, on September 8, 1953, recon- 
sidered and rescinded that statement. A few days thereafter, on 
September 11, 1953, the Commission, in a proceeding very similar to 
the present one, dismissed the complaint In the Matter of Walter J. 
Black, Inc., et al., Docket No. 5771. In that opinion the Commission 
phrased the issue before it by the following question: 

“May a businessman doing business in interstate commerce be 
charged with engaging in unfair or deceptive acts or practices in 
violation of the Federal Trade Commission Act if he uses the word 
‘free’ in his advertising. to indicate that he is prepared to give some-, 
thing to a purchaser free of charge upon the purchase of some other 
article of merchandise ?” 

The Commission by dismissing the complaint in that proceeding 
gave a negative answer to the question propounded. 

In the light of these events, counsel for the respondents, on Octo- 
ber 7, 1953, moved that the complaint herein be dismissed. Oral 
argument in support of and in opposition to respondents’ motion was 
heard by the above-named duly designated Hearing Examiner on 
October 13, 1953. 

Although counsel supporting the complaint recognized in his argu- 
ment that the Commission had modified its concept as to the meaning 
of the word “free” subsequent to the issuance of the complaint herein, 
he opposed the dismissal asked for on the grounds that other of the 
respondents’ acts and practices (in addition to those set forth in Para- 
graph Four of the complaint) constitute violations of the Federal 
Trade Commission Act, within the purview of the Commission’s recent 
statement made at the conclusion of the opinion In the Matter of 
Walter J. Black, Inc., et al., supra. That statement is as follows: 

“The use of the word ‘Free,’ or any other word or words of similar 
import or meaning, in advertising or in other offers to the public, to 
designate or describe any article of merchandise sold or distributed in 
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‘commerce,’ as that term is defined in the Federal Trade Commission 
Act, is considered by the Commission to be an unfair or deceptive act 
or practice under the following circumstances: me 

(1) When all of the conditions, obligations, or other prerequisites 
to the receipt and retention of the ‘free’ article of merchandise are not 
clearly and conspicuously explained or set forth at the outset so as to 
leave no reasonable probability that the terms of the advertisement or 
offer might be misunderstood ; or 

(2) When, with respect to the article of merchandise required to 
be purchased in order to obtain the ‘free’ article, the offerer either (1) 
increases the ordinary and usual price; or (2) reduces the quality j or 
(3) reduces the quantity or size of such article of merchandise. 

In particular, counsel supporting the complaint asserted that evi- 
dence could be presented to establish that “* * * all of the conditions, 
obligations, or other prerequisites to the reception and retention * * *” 
of the book advertised as “free” have not been “* * * clearly and 
conspicuously explained or set forth at the outset * * *” of respond- 
ents’ advertisements and that actually recipients of the so-called “free” 
book have been deceived by such failure to reveal. Thus, he contended 
that respondents have been engaged in unlawful acts and practices 
within the purview of the Commission’s recent statement concerning 
the use of the word “free.” Such an assertion may be warranted and 
counsel supporting the complaint may be prepared to make good on 
his promise to prove. May he legally attempt to do so under the 
present complaint ? 

As shown in the first quotation herein presented, the first sentence 
of Paragraph Four of the complaint makes a broad allegation that, 
“The use by the respondents of the word ‘free’ and the term ‘Bonus 
Books’ is false, misleading and deceptive.” This allegation, standing 
alone, might warrant the introduction of the proposed proof above 
referred to. It does not, however, stand alone. It is immediately 
followed and qualified by the specific and limited explanation of why 
and wherein the word “free,” as used by the respondents, is false. 
Since no other acts or practices are charged in the complaint to be 
false, misleading and deceptive, it must be concluded that the com- 
plaint places in issue only those statements which are involved in the 
repudiated concept of the word “free.” Furthermore, under the Com- 
mission’s practice, new or additional charges can only be added to a 
proceeding by the Commission itself through the issuance of a new, 
amended or supplemental complaint. It follows, therefore, that the 
present complaint should be dismissed. In view, however, of the public 
interest in the possible proof referred to by counsel supporting the 
complaint, the respondents are not entitled to an unqualified dis- 
missal, Accordingly, 

[t is ordered, That the complaint herein be, a 


Tt? nd the same hereby is, 
dismissed without prejudice. | . 


THE MAICO CO., INC. 485 


Interlocutory Order 


In tor Marrer or 
THE MAICO COMPANY, INC. 
Docket 5822. Order and opinion, Dec. 7,-1953 


Before Mr. Webster Ballinger. and Mr. Frank Hier, hearing 
examiners. 

Mr, Wilkam C. Kern and Mr. Andrew C. Goodhope for the 
Commission. 

Dorsey, Colman, Barker, Scott & Barber, of Minneapolis, Minn., 
for respondent. 


Orper Grantine Arprat IN Part, Serrine Asipe Initra, Decision 
AND Remanpine Proceepine to Hearing EXAMINER 


This matter is before the Commission upon respondent’s appeal 
from the initial decision of the hearing examiner, briefs in support 
of and-in opposition to said appeal and oral argument of counsel. 

In support of its appeal respondent contends that the record herein 
does not establish that its exclusive dealing contracts with its distrib- 
utors has had or may have any adverse effect on competition and that, 
therefore, the complaint herein should be dismissed. Respondent 
also takes exception to certain of the findings, to the conclusion and 
to the order in the initial decision. It also excepts to the hearing 
examiner’s rulings granting a motion to strike certain evidence, ex- 
cluding certain exhibits and rejecting certain offers of proof. 

An examination of the record shows that the hearing examiner 
struck or excluded from the record certain evidence relating to the 
effect on competition of the exclusive dealing provisions in respond- 
ent’s contracts with its distributors. For the reasons stated in the 
written opinion of the Commission, which is being issued simultane- 
ously herewith, the Commission is of the opinion that evidence relating 
to the effect of these contractual provisions on competition is relevant 
and material to the issues herein and should have been received and 
considered. 

The Commission, however, does not believe that this matter should 
be dismissed but is of the opinion that the initial decision should be 
set aside and the proceeding returned to the hearing examiner for 
the reception and consideration of such material evidence. Respond- 
ent’s exception to the hearing examiner’s failure to dismiss the com- 
plaint, therefore, should be denied. 

Consideration of respondent’s other objections to the initial deci- 
sion is not believed necessary as that decision is being set aside. 
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The Commission, therefore, being of the opinion that material 
evidence necessary for a proper consideration of this matter has been 
erroneously excluded from the record: 

It is ordered, That respondent’s appeal from the initia] decision is 
granted in part and denied in part in the manner and to the extent 
hereinabove indicated. 

It is further ordered, That the initial decision is hereby set Koni ® 

It is further ordered, That this matter is hereby remanded to. the 
hearing examiner for reconsideration of all rulings rejecting or strik- 
ing evidence in the light of this decision, for reception of proper 
evidence relating to the competitive effect of the exclusive dealing pro- 
visions of respondent’s contracts, and for further appropriate pro- 
ceedings in due course. 

Commissioner Gwynne not participating for the reason that oral 
argument herein was heard prior to his appointment to the Com- 
mission. 

Commissioner Mead concurs in the result in the light of the facts 
in this ease. 

OPINION OF THE COMMISSION 


By Mason, Commissioner : 

This matter is before the Commission upon an appeal by the re- 
spondent from an initial decision holding that it has entered into and 
enforced exclusive dealing contracts with retail dealers of hearing 
aids in violation of Section 3 of the Clayton Act. The hearing ex- 
aminer found in his initial decision that this exclusive dealing contract 
requirement may have, has had, and now has the effect of substantially 
lessening competition and has a tendency to create a monopoly. 

Upon examination of the record, however, we find that the hearing 
examiner has excluded or stricken all evidence relating to the actual 
competitive effect of respondent’s exclusive dealing requirement. His 
entire decision is based on the presumption that there must have been 
lessening of competition because respondent is either the “fourth, 
fifth, or sixth” largest company in the hearing-aid field; it has had 
exclusive dealing contracts with its retail distributors since 1945 (123 


distributors in 1950) and during that period of time its business has 
increased greatly : 


1945 222226 2e2eu 2 SUL StSl Ss Sse Sees ees (Approx. ) $600, 600 
AOATHS__ seectenes cece a eet tet di ssh oe ate bre sees | eu late seus: Lj P12; 736 
1948-9-__ 220+ + HStess a sssi tenses sess ess sete tt ss 1, 891, 287 
LODO OO ee BO en a ee eke 1, 927, 733 


The hearing examiner rejected all of respondent’s attempts to pre- 
sent evidence for the purpose of showing (1) that there has béen an 
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inérease in the number of its competitors, (2) that the volume of 
business of its competitors has increased, (3) that its share of the 
market has been decreasing, (4) that its dealers constitute a small 
percentage of the total number of hearing-aid dealers in the country, 
and (5) other matters relating to effect on competition. 

These factors, in our opinion, all have a very real bearing on whether 
there may be, or already has been, a substantial lessening of competi- 
tion due to respondent’s exclusive déaling contracts. The examiner 
likewise refused to allow counsel supporting the complaint to present 
testimony by competitors of actual foreclosure of a portion of the 
market to them as a result of respondent’s contracts. 

The hearing examiner presumed the existence of a lessening of com- 
petition yet excluded evidence which might show facts to the contrary. 
This exclusion was based on an interpretation of the Supreme Court’s 
decision in the Standard Stations case* to the effect that such evidence 
as to the economic effect of the challenged contract is immaterial and 
surplusage. 

From our reading of the statute, we cannot conclude that evidence 
of the effect of an exclusive dealing agreement on competition is im- 
material in a Federal Trade Commission proceeding alleging viola- 
tion of Section 3 of the Clayton Act. The Supreme Court did not 
require evidence of competitive effect under the circumstances of the 
Standard Stations case, ruling that it was sufficient to show that com- 
petition has been foreclosed in a substantial share of the line of com- 
merce affected. In its decision, it stated that courts were most ill 
suited to make an appraisal of economic data to determine the actual 
effect of a practice on competition, such a determination being vir- 
tually impossible for ascertainment by the courts. 

It is significant that at the same time the Court pointed out the 
Federal Trade Commission was adequately equipped to weigh all 
relevant economic factors. For it noted: 

“Our interpretation of the Act therefore, should recognize that 
an appraisal of economic data which might be practical if only 
the latter [i. ¢., the Federal Trade Commission] were faced with 
the task may bé quite otherwise for a judge unequipped for it 
either by experience or by the availability of skilled assistance.” 
(Standard Oil Co.v. U.S., supra, p. 310). 

The view of the Commission’s functions is not novel. Congress 
created the Commission : 

“with the avowed purpose of lodging the administrative func- 
tions committed to it in ‘a body specially competent to deal with 
them by-reason of information, experience, and careful study of 


*Standard Oil Co. of California v. United States, 337 U. S. 293, 69 S. Ct. 1051 (1949). 
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the business and economic conditions of the industry affected,’ and 
it was organized in such a manner, with respect to the length and 
expiration of the terms of office of its members, as would ‘give to 
them an opportunity to acquire the expertness in dealing with 
these special questions concerning industry that comes, from ex- 
perience.’ Report of Senate Committee on Interstate Commerce, 
No. 597, June 13, 1914, 63d Cong. 2d Sess., pp. 9, 11.” (Federal 
Trade Commission v. R. F. Keppel & Bro., 291 U. S. 304, 314, 
(S. Ct., 1934) ). 

The need for specialized consideration in matters involving complex 
economic factors and the intention of Congress that the Federal Trade 
Commission should give such consideration to these matters has often 
been recognized by the Supreme Court, as for instance, in the Cement 
case In which is stated: 

“In the Keppel case the Court called attention to the express inten- 
tion of Congress to create an agency whose membership would at all 
times be experienced, so that its conclusions would be the result of an 
expertness coming from experience. We are persuaded that the Com- 
mission’s long and close examination of the questions it here decides 
has provided it with precisely the experience that fits it for perform- 
ance of its statutory duty. The kind of specialized knowledge Con- 
gress wanted its agency to have was an expertness that would fit it to 
stop at the threshold every unfair trade practice—that kind of prac- 
tice which if left alone, ‘destroys competition and establishes monop- 

‘oly.’ Federal Trade Comm'n v. Raladam Co., 283 U.S. 648, 647, 750, 
(S. Ct., 1951)”. Federal Trade Commission v. Cement Institute, 
et al., 333 U.S. 683. (S. Ct., 1948). 

A reading of Section 3 of the Clayton Act clearly indicates Con- 
gress intended to outlaw only those exclusive dealing agreements 
which are lessening or which if allowed to continue will probably 
lessen competition or tend to create a monopoly. We believe the 
structure of the Federal Trade Commission was specifically designed 
to make decisions involving this type of complex economic problem. 
To refuse to exercise our talents as an administrative tribunal in these 
cases because the courts feel “ill suited” to weigh all of the relevant 
factors, would deprive the country of the very services which we 
were created to furnish. 

We cannot decide this matter on the record before us. To reach a 
reasoned decision we must have the facts.. Therefore, this matter 
must be remanded to the hearing examiner for the development of a 


record sufficient to enable us to determine the effect of respondent’s 
practices on competition. 
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In THE Matrer or 


ELLIOTT MELVIN FISHER ET AL. DOING BUSINESS 
AS PHILMOR COMPANY 


DECISION IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION ACT 


Docket 6121. Complaint, Aug. 25, 19583—Decision, Dec. 8, 1958 


Where four partners engaged in the interstate sale and distribution of assort- 
ments of merchandise packed and assembled to involve the use of a game 
of chance, gift enterprise, or lottery scheme, when sold and distributed to 
the purchasing public, including, as typical, two watches, along with a small 
punchboard, for use under a plan whereby the purchaser by chance of one 
of 156 numbers concealed in the board, corresponding to the prize punch 
number, received a watch; those who by chance secured two other specified 
numbers received automatic lighters; the amount paid for a punch, if any, 
was Similarly chance determined; and whether the purchaser received an 
article, the retail value of which exceeded the price of a chance, or noth- 
ing, and the amount paid was wholly thus determined— 

Sold and distributed such assortments to retail dealers, salesmen, and others, 
including members of the purchasing public, by whom said punchboards or 
push cards were made use of in the sale of their merchandise to the pur- 
chasing public in accordance with the aforesaid plan involving a game of 
chance or the sale of a chance to procure one of said articles at much less 
than the normal retail price thereof; and 

Thereby supplied to and placed in the hands of others the means of conducting 
lotteries or games of chance in the sale of their products, contrary to an 
established public policy of the U. S. Government: 

Heid, That such acts and practices, under the circumstances set forth, were all 

_ to the prejudice of the public and constituted unfair acts and practices in 
commerce. 


Before Ur. William L. Pack, hearing examiner. 
Mr. J. W. Brookfield, Jr., for the Commission. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission 
and Order to File Report of Compliance”, dated December 8, 1953, 
the initial decision in the instant matter of hearing examiner William 
L. Pack, as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY WILLIAM L. PACK, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal] Trade Commission on August 25, 1953, issued and sub- 
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sequently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair 
acts and practices in commerce in violation of the provisions of that 
Act. Respondents filed no answer to the complaint, nor did they enter 
any appearance at a hearing held on October 20, 1953, by the above- 
named hearing examiner, theretofore duly designated by the Com- 
mission, such hearing being held in accordance with notice given in 
the complaint and supplemental notice issued by the hearing examiner 
and duly served upon respondents. Thereafter the proceeding regu- 
larly came on for final consideration by the hearing examiner upon the 
complaint, and the hearing examiner, having duly considered the 
matter, finds that this proceeding is in the interest of the public and 
makes the following findings as to the facts, conclusion drawn there- 
from and order: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondents Elliot Melvin Fisher, Edward Shores, 
Irvin Katz (also known as Irwin Katz) and Lucius D. Smith, Jr., 
are individuals and partners trading and doing business as Philmor 
Company, with their office and principal place of business located at 
218 East Saratoga Street in the city of Baltimore, Maryland. Re- 
spondents are now, and for more than one year last past have been, 
engaged in the sale and distribution of watches, silverware, novelties 
and other articles of merchandise and have caused such merchandise, 
when sold, to be transported from their place of business in the city 
of Baltimore, Maryland, to purchasers thereof at their respective 
points of location in the various States of the United States other than 
Maryland and in the District of Columbia. There is now and has been 
for more than one year last past a course of trade by respondents in 
such merchandise in commerce between and among the various States 
of the United States and in the District of Columbia. Ah 

Par. 2. In the course and conduct of their business, as described in 
Paragraph One, respondents sell and have sold to dealers and members 
of the public certain assortments of merchandise so packed and as- 
sembled as to involve the use of a game of chance, gift enterprise, or 
lottery scheme when such merchandise is sold and distributed to the 
purchasing public; and have furnished various plans of merchandising 
which involve the operation of a game of chance, gift enterprise, or 
lottery scheme when such merchandise is sold and distributed to the 
purchasing and consuming public. One method or sales plan adopted 
and used by the respondents is substantially as follows: 

Respondents advertise for and obtain salesmen and through them 
sell certain merchandise deals consisting of punchboards and mer- 
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chandise and push cards and merchandise. Respondents also sell 
directly to members of the purchasing public these deals, of which a 
typical one is described as follows: 

The punchboard deal sold by respondents consists of a small punch- 
board and two watches: Each of the punchboards contains 156 
punches and a prize punch, which is not punched until all of the 
punches are sold. Accompanying the punchboard is a list on which 
is to be written the name of the purchaser of each punch opposite the 
number which is revealed when he purchases a punch. The purchaser 
of the punch pays the price for his punch as shown by the punch 
received. When all of the punches have been sold, the prize punch 
is punched and the winner is disclosed. The person who has purchased 
a punch corresponding to the number disclosed by the prize punch is 
awarded a watch. The punchboard has on its face the following 
instructions: 


Lucky No. Receives (arrow) (Picture of star) 
BENRUS 


OFFICIAL WATCH OF 
FAMOUS AIRLINES 


FREE—Nos. 1 to 15—FREE 
Nos. 16 to 59 Pay What You Draw 
Nos. Over 59 Pay ONLY 59¢ 
Nos. 44 & 55 Hach Receive 
Evans FULLY AUTOMATIC 
RED SHAL LIGHTER 


and the list on which the names of punchers are written bears the 
following legend: 


NUMBER UNDER STAR PRIZE RHCHIVES 
BENRUS WATCH 


Official Watch of Famous Airlines 
Nos. 44 and 55 Hach Receive 
Fully Automatic 
RED SEAL LIGHTHR 


Respondents sell their punchboard deals as above described to 
persons located in the various States of the United States, and these 
customers of respondents make sales of respondents’ merchandise 
by means of said punchboards in accordance with the above described 
legend or instructions, and said watches and merchandise are awarded 
to the customers or purchasers from said punchboard in accordance 
with the above described legend. Whether a purchaser receives an 
article of merchandise or nothing for the amount of money paid, and 
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the amount to be paid for the chance to receive said merchandise is 
thus determined wholly by lot or chance. The watches and other 
merchandise have a retail value greater than the price paid for any of 
the chances. 

Respondents sell and distribute various other punchboard and push 
card and merchandise deals, all of which involve the sale of merchan- 
dise by means of said other punchboard and push card deals and 
vary only in detail. All of said merchandise plans embody the distri- 
bution of merchandise by game of chance, gift enterprise, or lottery 
schemes. 

Par. 3. Retail dealers, operators and others who purchase respond- 
ents’ push card and punchboard and watch assortments or ‘deals, 
directly or indirectly, use the said push cards or punchboards for 
distribution of the watches to the purchasing public in accordance 
with the sales plan above described. Respondents thus supply to 
and place in the hands of others the means of conducting lotteries 
or games of chance in the sale of their products in accordance with 
the sales plans hereinabove set forth. The use by respondents of 
said sales plans and methods in the sale of their merchandise and the 
sale of said merchandise by and through the use thereof and by the 
aid of said sales plans or methods is a practice which is contrary to 
an established public policy of the Government of the United States. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above described involves a game of chance or the'sale of a 
chance to procure one of the said articles of merchandise at a price 
much less than the normal retail price thereof. Many persons are 
attracted by said sales plans or methods used by respondents and the 
element of chance involved therein and thereby are induced to buy 
and sell respondents’ merchandise. 


CONCLUSION 


The acts and practices of respondents as herein found are all to the 
prejudice of the public and constitute unfair acts and practices in 
commerce within the intent and meaning of the Federal Trade 
Commission Act. 


ORDER 


It is ordered, That the respondents, Elliott Melvin Fisher, Edward 
Shores, Irvin Katz (also known as Irwin Katz) and Lucius D. Smith, 
Jr., individually and as partners trading under the name Philmor 
Company, or any other name, and respondents’ agents, representatives 
and employees, directly or through any corporate or other device, in 
connection with the offering for sale, sale and distribution in commerce, 
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as “commerce” is defined in the Federal Trade Commission Act, of 
watches, silverware, novelties or any other merchandise do forthwith 
cease and desist from: 

1. Supplying to or placing in the hands of others punchboards, 
push cards or other lottery devices, either with other merchandise 
or separately, which punchboards, push cards or other lottery devices 
are designed or intended to be used in the sale or distribution of said 
merchandise to the public by means of a game of chance, gift 
enterprise or lottery scheme. 

2. Selling or otherwise disposing of any merchandise by means of 
a game of chance, gift enterprise or lottery scheme. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as 
required by said declaratory decision and order of December 8, 1953]. 
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In tHe Marrer OF 
LEVER BROTHERS CoO. 


Docket 5585. Amended and supplemental complaint, Apr. 26, 1951—Order 
denying appeal, ete., and opinion, Dec. 16, 1953 


Chargé: Discriminating in price by selling soap products in commerce to 
certain GuStomers, usually small businessmen, at higher prices than to other 
and generally larger competing customers, in violation of subsection 2 (a) of 
the Clayton Act, as amended ; and 

Entering into advertising arrangements with certain customers whereby 
respondent paid or contracted to pay them compensation for services or facilities 
furnished by them in connection with the sale, etc., of respondent’s soap products 
without making comparable payments or consideration available to their com- 
petitors, in violation of subsection 2 (d) of the Clayton Act, as amended. 


Before Mr. Randolph Preston and Mr. Earl J. Kolb, hearing 
examiners. 

Mr. John L. York and Mr. William H. Smith for the Commission. 

Arnold, Fortas & Porter, of Washington, D. C., and Mr. Martin J. 
Pendergast, of New York City, for respondent. 


Orprer Drenyinea AppeaL From Inrri1Au Decision or H®Artne 
EXAMINER, AND DrEcISsION OF THE COMMISSION 


This matter having come on to be heard by the Commission upon 
the appeal of counsel supporting the complaint from the initial decision 
of the hearing examiner and upon the briefs and oral argument of 
counsel in support of and in opposition to said appeal; and 

The Commission having duly considered said appeal and the record 
herein and being of the opinion, for the reasons stated in the written 
opinion of the Commission which is being issued simultaneously here- 
with, that the appeal should be denied and that the initial decision 
of the hearing examiner is appropriate im all respects to dispose of 
this proceeding : 

It is ordered, That the appeal of counsel supporting the complaint 
from the initial decision of the hearing examiner be, and it hereby is, 
denied. 

It is further ordered, That the initial decision of the hearing exam- 


iner, a copy of which is attached, shall, on the 16th day of December, 
1953, become the decision of the Commission. 


Orvrer Dismissing AMENDED AND SUPPLEMENTAL COMPLAINT 
INITIAL DECISION BY EARL J. KOLB, HEARING EXAMINER 


This proceeding came on to be considered by the above-named hear- 
ing examiner theretofore duly designated by the Commission, upon the 
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amended and supplemental complaint, the answer thereto, testimony 
and other evidence, proposed findings as to the facts and conélusions, 
and brief thereon submitted by counsel for respondent, and oral argu- 
ment of counsel. 

The original complaint in this proceeding was issued on September 
27, 1948, charging the respondent, Lever Brothers Company, a cor- 
poration, with having violated the provisions of subsection (a) of 
Section 2 of the Clayton Act, as amended. 

Testimony and other evidence in support of the allegations of the 
complaint were introduced before Randolph Preston, a duly desig- 
nated hearing examiner of the Commission, but prior to the introduc- 
tion of any evidence in opposition to the charges of the complaint the 
said Hearing Examiner, Randolph Preston, became unavailable to 
the Commission by reason of his retirement from the Government serv- 
ice, and the Commission by order issued August 24, 1950, designated 
Earl J. Kolb as hearing examiner in this proceeding to take testimony 
and receive evidence in the place and stead of Hearing Examiner 
Randolph Preston. 

Thereafter, prior to the introduction of any testimony and other 
evidence by the respondent in opposition to the charges of the com- 
plaint, the Commission on April 26, 1951, issued and subsequently 
served its amended and supplemental complaint in this proceeding 
charging the respondent with having violated subsections (a) and (d) 
of Section 2 of the Clayton Act as amended. 

On June 4, 1951, after hearing upon certain motions of the respond- 
ent, the hearing examiner issued his order that all testimony and 
other evidence heretofore taken in this proceeding be stricken from 
the record as not being applicable to the issues raised by the amended 
and supplemental complaint. 

Thereafter, on November 26, 1951, the Commission approved a 
stipulation executed by counsel in support of the complaint and coun- 
sel for respondent, pursuant to which the hearing examiner issued his 
order dismissing the charges contained in subparagraphs 2 and 5 of 
Paragraph Five of Count 1 of the amended and supplemental com- 
plaint dealing respectively with quantity discounts and price protec- 
tion on price increase, and, further ordered, that the testimony and 
other evidence theretofore taken in support of the original complaint 
be reinstated and considered as testimony and other evidence taken in 
support of the amended and supplemental complaint. 

Thereafter, testimony and other evidence were introduced before 
Hearing Examiner Earl J. Kolb in support of and in opposition to 
the allegations of the amended and supplemental complaint, which 
testimony and other evidence were duly recorded and filed in the office 
of the Commission. 
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Respondent, Lever Brothers Company, a corporation, is engaged in 
the manufacture and in the sale and distribution of soap and soap 
products in interstate commerce to retail grocers, jobbers and other 
purchasers. A substantial portion of respondent’s business consists 
of sales of soap and soap products direct to thousands of retail grocers 
located in virtually every city and town in the United States. Among 
such retailer customers there are approximately 2,300 who operate 
chains of two or more stores and the remainder are single-store oper- 
ators. 

The differences in price and allowances charged in the amended and 
supplemental complaint to be in violation of Section 2 (a) and 2 (d) 
of the Clayton Act arise out of the following practices of respondent 
in connection with sales of soap and soap products to its retailer cus- 
tomers: (1) Price protection of warehouse stocks upon price decline; 
(2) Count and recount; and (3) Advertising allowances. 


I. Price Protection of Warehouse Stocks Upon Price Decline 


Allowances to cover price decline in warehouse stocks is a general 
practice in the grocery industry and has the following purposes: (1) 
To provide adequate stocks immediately behind point of sale; (2) 
To avoid necessity of maintaining greater number of warehouses by the 
manufacturer; (3) To pass on to the customer delivery cost; and (4) 
To induce the trade to maintain an adequate reservoir of stock. 

Many single store retailers throughout the United States belong to 
cooperative associations or purchase all or part of their requirements 
of soap and soap products from jobbers. Respondent extends price 
protection to the warehouse stocks of such associations and jobbers 
enabling them to offer their members or customers the new lower price 
immediately upon the announcement of a price decline. 

Price declines on respondent’s soap and soap products were rela- 
tively few and at infrequent intervals and for the most part were 
made for the purpose of offsetting the higher prices existing during 
World War II and were due to the lower price of raw materials and | 
the greater availability of such materials. When such price declines 
occurred, respondent immediately reduced the price on all of its own — 
warehouse stock which reduction applied to goods in transit. During 
the four-year period immediately preceding the issuance of the 
amended and supplemental complaint there were six declines in price 
of respondent’s soap and soap products ranging from 6 percent to 10 
percent or roughly 25¢ to 50¢ per case. 

At the time of these price declines, respondent made adjustments to 
all of its customers having storage or warehouse stocks held by such 
customers for further handling, transportation and distribution to 
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the*site*of retail sale. In making such adjustments the respondent 
did not protect any of its customers on stocks in their warehouses or 
stores which were purchased from jobbers or others and not directly 
from the respondent. Following such price declines, respondent deter- 
mined the number of unopened cases held in the warehouse space of 
its various customers for distribution to two or more retail stores and 
made an allowance or rebate on such cases to such customers equal to 
the price reduction. Respondent made no payment on cases, opened 
or unopened, held in retail store stocks regardless of the size of the 
retailer or the number of stores owned. In determining the amount 
of allowance to be made, respondent accepted the count of the customer 
who carried a running inventory, but as to those who did not, actual 
count was made by salesmen of respondent. No price protection was 
extended to operators of one store who bought and took delivery solely 
for the needs of that store. An exception to this is the carload pur- 
chaser operating a single store to whom stock protection was granted 
on unopened cases in the warehouse or storage space and only on 
merchandise received as part of a carload shipment. No price protec- 
tion was extended to a customer operating several stores on soap or 
soap products delivered to a unit store for resale solely in that store. 

Respondent did not require that the warehouse or storage stock 
should be in a separate building not in any way physically connected 
with any retail store. Instead, respondent included in its definition 
of warehouse and storage stocks any stocks located in a warehouse or 
storage space from which distribution was made at the customer’s 
expense to the site of retail sale in two or more retail stores. Some of 
respondent’s customers, who received price protection on such ware- 
house or storage stocks, kept such stock in warehouse or storage space 
physically connected in some way to one of the retail stores from which 
further distribution was made. 

In the administration of its price protection policy respondent 
carefully determined the eligibility of stocks for payment; carefully 
determined the number of cases on which payment should be made 
in accordance with its policy; and limited payments to the amounts 
so determined. No issue was raised in this proceeding of any arbi- 
trary or improper allowances being made to particular customers 
separate and apart from the general plan hereinbefore described. 
There is some evidence of improper classification of customers in 
several isolated instances through carelessness or improper conduct 
of salesmen, but these were immediately corrected by the respondent 
and such isolated instances are not at issue in this proceeding. The 
charges of the amended and supplemental complaint’ were instead 
directed to the general practice of affording warehouse protection to 
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the operators of two or more stores while not extending the same 
protection to the operators of single stores. 

This issue was further limited by the following stipulation on the 
record by the attorney in support of the complaint: 


«# * * the attorney supporting the complaint stipulates and agrees 
and will announce for purposes of this record that he raises no ques- 
tion as to the price protection given to the warehouse stocks of chains, 
voluntaries, cooperatives, or others, kept in a warehouse in a separate 
building not in any way physically connected with any retail store, 
while denying floor stock protection to certain other customers who 
operate retail stores but who maintain no separate warehouses. 


“The attorney supporting the complaint will, however, contend that 
section 2 (a) of the Robinson-Patman Act is being violated by granting 
floor stock protection to what is claimed to be warehouse stock stored 
in a building used as a retail store by the same customer who operates 
two or more stores while refusing this protection to other retail cus- 
tomers who operate only one store. This would include, among other 
things, warehouse stock of two or more jointly-owned stores which 
stock is stored in a building occupied by one of the retail stores.” (Tr. 
3372-73). 


By this stipulation the issue was limited to the granting of price pro- 
tection to what is claimed to be warehouse stock stored in a building 
used as a retail store by customers who operate two or more stores 
while refusing this protection to other retail customers who operate 
only one store. This stipulation was made prior to the introduction 
of any testimony in opposition to the charges of the amended and 
supplemental complaint respecting warehouse stock protection and 
the testimony in defense was based solely upon the issue as so limited. 

It is uncontradicted in this record that when respondent granted 
an allowance on stock stored in a building occupied by one of the 
stores, such allowance was made only on stock stored in the warehouse 
section for distribution to two or more stores and no allowance was 
made on cases opened or unopened on the floor of the store for 
replenishment of the retail stock. 

There is no evidence in this record that any injury to competition 
was sustained by the single store by reason of the respondent’s prac- 
tice of granting warehouse stock protection. No price protection 
was granted by the respondent on normal operating stock, which is 
that stock which the retailer requires to refill his shelves and rebuild 
display. This includes all stock in the individual-member store other 
than that stored in the warehouse section for distribution to two or 
more stores. It is uncontradicted in this record that the normal oper- 
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ating stocks, including shelf stock, in unit stores of chains of two or 
more stores upon which no price protection was granted by the respond- 
ent were greater in size than that in single stores and that such units 
have as a part of their normal working stock more unopened cases than 
do single stores. 

On the basis of the present record, it appears that there has been 
a total failure to sustain the charges of the amended and supplemental 
complaint relative to price protection on decline in price, for. the 
following reasons: | 

1. The stipulation entered into by counsel in support of the com- 
plaint, prior to the introduction of any evidence in opposition to the 
charges of the amended and supplemental complaint, in effect aban- 
doned the original theory of the amended and supplemental complaint ; 
admitted the legality of the practice of extending price protection to 
warehouse or storage stocks and removed as an issue in this proceeding 
the granting of price protection to warehouse stocks stored in a 
separate warehouse. 

2. By reason of this stipulation it must be considered, for the pur- 
pose of this proceeding, that a retail customer maintaining a separate 
and distinct warehouse for supplying two or more stores performs 
a warehousing function which entitles him to the allowances made on 
warehouse stock in the case of price decline. 

3. A customer maintaining a separate warehouse stock in one of 
its units for distribution to two or more stores, including the unit 
store, performs the same warehousing function as the customer 
maintaining a separate warehouse. 

4, While it was stipulated in the record that single stores who were 
not accorded price protection compete with customers who operate 
two or more stores and who receive price protection but do not have 
physically separate warehouses, there is no evidence in this record 
that the failure of unprotected customers to receive price protection 
affects their competitive position, ability or opportunity to compete 
with protected customers who do not have physically separate ware- 
houses. The evidence on competitive effect relates to competition 
between unprotected customers and chain stores which have physically 
separate warehouses. 

5. There is no competitive injury to the single-store operator who 
does not receive price protection because his unprotected stock at 
the time of any price decline is less than the normal operating stock 
of the units of chains of two or more stores which is likewise 
unprotected. 

6. On the basis of the present record, the inventory loss to a single- 
store operator resulting from failure to receive price protection on 
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price declines occurring at infrequent intervals is at best de minimis 
and cannot affect his competitive position or opportunities. 


II. Count and Recount 


The practice known as Count and Recount is a promotional plan, 
common to the grocery industry, which is designed to stimulate the 
movement of goods which are moving slowly. It is an operation for 
only a short period of time and usually involves only one product. 
During the past ten years this plan has been used by the respondent 
on only two occasions: in Los Angeles on the product Breeze in 1948, 
and countrywide on the product Swan soap from March 14 to April 
15, 1949. 

In the operation of this plan in 1949, the respondent issued a pro- 
motional allowance or rebate to chains of two or more stores and to 
jobbers amounting to 50¢ a case on Swan soap large, and 30¢ a case 
on Swan soap regular, based upon the number of cases moved into 
the retail store from the warehouse during the period from March 
14, 1949, to April 15, 1949. The quantity on hand at the warehouse 
of such customers was counted at the beginning of the campaign 
period to which was added the quantity purchased and delivered to 
the warehouse during the campaign period and from the total the 
quantity on hand in the warehouse at the end of the period was sub- 
tracted. The difference being the amount moved from the warehouse 
to the individual store, which formed the basis for the promotional 
allowance or rebate. All independent or single stores received no 
allowance or rebate for stock on hand but were charged the lower 
price on all Swan soap ordered or shipped during the sale period. No 
allowance or rebate was granted to chains of two or more stores on 
cases opened or unopened in their various units. It was the practice 
of the respondent to notify all of its direct customers of the institution 
of a Count and Recount promotion and to have its salesmen make a 
special effort to sell all single-store operators the promotional 
merchandise during the period. 

There is no evidence that an opportunity to participate in the Count 
and Recount Plan was not offered to all chains of two or more stores 
or that single stores did not have an opportunity to purchase at the 
reduced price during the campaign period, or that any injury to 
competition was suffered by any customer of the respondent by reason 
of the operation of said Count and Recount Plan. 

The amended and supplemental complaint further charged that by 
reason of a general reduction in price, which frequently followed the 
Count and Recount Plan, certain customers received a second rebate 
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on the same merchandise. While it is true that a general reduction in 
price by respondent did become effective on April 15, 1949, there is 
no evidence that any customer of respondent received a promotional 
allowance on Count and Recount and a price protection allowance 
on warehouse stock covering the same merchandise. In fact, in the 
operation of these two plans the promotional allowance is received only 
on merchandise moved to the individual stores and the price protection 
allowance only on warehouse stocks, so that no duplication of allow- 
ance is possible on the same merchandise. There is no evidence that 
any injury to competition was suffered by any customer by reason 
of the fact that a general price reduction followed the Count and 
Recount campaign on April 15, 1949. 

On the basis of the present record, it appears that there has been 
a total failure to sustain the charges of the amended and supple- 
mental complaint relative to the Count and Recount practice. 


Jit. Advertising Allowances 


Count II of the amended and supplemental complaint charged the 
respondent with violation of Section 2 (d) of the Clayton Act, in that: 
(1) Payments of allowances for newspaper advertising were not made 
available to all of respondent’s customers because it is not reasonably 
possible for those who purchase smaller quantities of respondent’s 
products to avail themselves of the higher rate which respondent pays 
and agrees to pay for newspaper advertising ; and (2) that the amounts 
received by the respondent’s customers were disproportionate to the 
cost of advertising furnished by them in that purchasers of large 
quantities of soap products received sums which were grossly in 
excess of the cost of the advertising which they furnished, whereas 
purchasers of lesser quantities received much lesser amounts in relation 
to the cost of the advertising they furnished. 

Respondent, in the course of its business in commerce, entered into 
contracts with and made payments to its customers for promotional 
services and facilities furnished by such customers. In the granting 
of such allowances the respondent used two forms of contract—(1) 
Cooperative Merchandising Agreement, which was offered as a con- 
tract to be entered into on an annual basis, and (2) Cooperative 
Merchandising Plan, which was a contract physically incorporated as 
part of the order blank on each order written for customers who had 
not executed the annual contract. 

In the Cooperative Merchandising Agreement, often referred to as 
the annual contract, respondent agreed to pay to the customer an 
allowance per case ranging from 10¢ to 20¢ per case purchased, depend- 
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ing upon the product, on the condition that the customer render sales 
promotions and advertising service by conducting nine feature sales 
annually on each product, three of which to be scheduled during each 
of the four-month advertising periods. Asa part of the feature sales 
the customer was required to place newspaper advertising which shall 
be included in the customer’s regular consumer advertising and that 
each sale be supported by a prominent store display of the product 
advertised. The annual contract also provided for an option whereby 
the customer instead of advertising in newspapers could conduct the 
nine sales as required and use handbills, radio or television in lieu of 
newspaper advertising. In this event the customer was paid 9¢ per 
case on all products except Gold Dust on which 8¢ per case was paid. 

In the Cooperative Merchandising Plan which was offered by sales- 
men to customers at the time the order was taken the respondent agreed 
to pay to the customer an allowance of 6¢ per case purchased on the 
condition that the customer render sales promotional service, consist- 
ing of a prominent mass store display, together with a feature sale for 
one week. The Cooperative Merchandising Plan provided for an 
option whereby the customer might advertise one or more of respond- 
ent’s products in newspapers, handbills or by radio or television, and 
receive the allowances provided for by the Cooperative Merchandising 
Agreement, or annual contract, covering the number of cases ordered 
of the product so advertised. 

The Cooperative Merchandising Agreement, or annual contract, 
required that advertising space used in newspapers shall be at least 
equivalent to that given to competitive products. While one column 
inch consisting of 14 agate lines is generally considered as being 
required under the contract, there is testimony that respondent has 
accepted advertising of less than one column inch as compliance with 
its contract and that in practice no minimum space was required to be 
devoted to each brand. The size of newspaper advertisements actually 
run and actually accepted by respondents as compliance ranged from 
2 or 3 agate lines to advertisements considerably in excess of 14 agate 
lines. There is no required media to be used in newspaper advertising 
other than that used for regular consumer advertising. According 
to the testimony, any newspaper carrying consumer advertising dis- 
tributed in the territory covered by the customer is acceptable. This 
includes, in addition to metropolitan newspapers, local, neighborhood, 
and foreign-language papers, and shopping news, either daily, weekly 
or monthly, the rates of which are comparatively inexpensive. 

The existence and availability of said contracts and payments were 
made known by respondent to all of its customers and respondent 
offered said contracts and the opportunity to receive said payments 
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to all of its customers. Respondent through its sales employees 
endeavored to persuade all customers to avail themselves of the con- 
tracts and payments and to furnish the services and facilities provided. 
All direct customers of respondent were offered the choice of executing 
either the annual contract or the Cooperative Merchandising Plan and 
the decision in each case was a matter for the retailer’s own judgment 
and decision based on the retailer’s own merchandising policies and 
choice. 

Many of respondent’s customers, including small, single-store cus- 
tomers belonged to cooperative or voluntary associations and where 
such associations wished to advertise for their members in newspapers 
it was the practice of respondent to enter into its annual contract with 
such associations and to pay to them the advertising allowance based 
upon the total purchases of the members of such associations. 

The advertising allowances provided for in its Cooperative Mer- 
chandising Agreement were paid to customers by respondent at the 
end of the four-month period, specified in the agreement, after verifica- 
tion of the advertising placed by the customer, either through report 
of check made by an independent audit bureau or submission of tear 
sheets, particularly of those publications not covered by the audit 
bureau. Allowances were paid only upon those products which were 
actually advertised. In the event the feature sales were not conducted 
in all the stores as, for example, in the case where the customer failed 
to provide newspaper advertising serving all of the areas of location 
of all the specified stores, payment to the customer was proportionately 
reduced. The same was true in the event the customer failed to conduct 
the minimum of nine feature sales annually. In that case payment 
was also proportionately reduced. Respondent required that handbill 
advertisments supporting feature sales must be printed and copies sub- 
mitted to respondent. This was required as a practical method of 
insuring that the advertisement had been prepared and distributed in 
good faith. 

The attorney in support of the complaint did not file proposed find- 
ings or briefs with the Hearing Examiner but instead argued the 
matter orally, which argument, together with that of the attorney for 
the respondent, has been incorporated in and made a part of the 
record. In the argument the attorney in support of the complaint 
stated the following issues which may now be considered as the issues 
in this proceeding : 

(a) That it is not reasonably possible for customers who purchase 
smaller quantities of respondent’s products to avail themselves of the 
higher rate which respondent pays, and agrees to pay for newspaper 
advertising because respondent’s contract provides that the advertising 
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placed must be included in the advertiser’s regular consumer advertis- 
ing and, consequently, if a customer does not do newspaper advertising, 
the rates provided by the annual contract are unavailable to him under 
any conditions. 

(b) That respondent’s Cooperative Merchandising Plan contract 
by providing that payment will be made for advertising placed at the 
rates provided for by the annual contract carries over to the Coopera- 
tive Merchandising Plan the requirement that the advertisement 
placed must be included in the advertiser’s regular consumer 
advertising. 

(c) That among the customers who receive advertising allowances 
under the annual contract there is a lack of proportionality because 
such allowances which are paid upon a per case basis have no relation- 
ship to the advertising required to be placed, because there is no cutoff 
point between the per case allowance and the number of advertisements 
to be placed with the result that allowances are paid for advertising not 
placed as distinguished from allowances for advertising which is 
placed. 

As to the first contention, this case was not tried on the theory now 
advanced by the attorney supporting the complaint in his oral argu- 
ment. The evidence in this record is not sufficient to support this 
contention; there is no evidence as to what actually constitutes reg- 
ular consumer advertising as used in the actual contract, no evidence 
that an isolated advertisement placed by a customer would not be 
considered as regular consumer advertising or that the respondent has 
ever refused to grant an advertising allowance because the advertise- 
ment appeared as an isolated advertisement in a newspaper. 

As to the second contention, it is a strained interpretation of what 
is otherwise clear language in the Cooperative Merchandising Plan 
contract and is not supported by any testimony or other evidence in 
this record. It is perfectly clear that if a customer advertises under 
the Cooperative Merchandising Plan contract he is paid for such ad- 
vertisement at the rate provided for by the annual contract—namely, 
from 10¢ to 20¢ per case, depending on the particular product pur- 
chased and advertised. 

Aside from counsel’s contentions on availability, this question arises 
when the requirements for participation are such that only certain 
customers can in fact participate. There is no evidence in this rec- 
ord to support a finding that even the highest rate of payment offered 
by respondent for feature sales, including newspaper advertising, is 
not reasonably available to all of respondent’s customers. The cus- 
tomer can avail himself of this rate either through use of the annual 
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contract by advertising one or more products three times each contract 
period of four months, or on such products which he cares to advertise 
through the Cooperative Merchandising Plan with only one insertion 
of the advertisement. The respondent places no restrictions on the 
newspapers which he may use except that it cover the area where his 
storesor-stores are located thus enabling the use of neighborhood pa- 
pers or weekly or monthly papers at a greatly reduced rate. The 
respondent has accepted as low as 2 or 3 lines of advertising as compli- 
ance with the contract which reduces the advertising expense. In 
the absence of evidence that respondent has refused or withheld its 
annual contract from customers for not advertising all of its products 
or a substantial number thereof it must be assumed that even a cus- 
tomer executing the annual contract could, if he so desired, partici- 
pate by advertising only one or more products as his financial condi- 
tion or needs might dictate. No witness has appeared in this proceed- 
ing who testified that he wished to participate in the advertising 
allowance but could not do so because of the expense. Furthermore, 
any customer, who for any reason does not wish to advertise, can avail 
himself of promotional allowances at the rates provided by using hand- 
bills, radio or television or by conducting feature sales with display 
only. 

As to the third contention that there is a lack of proportionality be- 
cause allowances are paid on a per case basis with no relationship to the 
advertising required to be placed, the evidence in this record is such 
that no finding whatsoever could be made on this point. All the rec- 
ord shows is that various newspapers charge different rates; that cus- 
tomers use different newspapers; that varying amounts of advertising 
are used by different customers to comply with their contracts with 
respondent; and that lineage rates are different as between customers 
even though same newspapers might be used. Furthermore, the al- 
lowances paid are for feature sales of which advertising is a part. 
Consequently, there is no comparative basis in this record which might 
be used to determine the relationship between the allowances paid 
and the advertising required to be placed, and the deficiencies of this 
record are such as to be fatal to any finding on this point. 

On the basis of the present record, it appears that there has been a 
total failure to sustain the allegations of Count IT of the amended and 
supplemental complaint charging that the method used by the respond- 
ent in granting allowances for advertising to its various customers 
is in violation of Section 2 (d) of the Clayton Act. 

It is therefore ordered, That the amended and supplemental com- 
plaint in this proceeding be, and the same is hereby, dismissed. 
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By Gwynne, Commissioner : 

The above cases were tried simultaneously. While the evidence 
pertaining to each is not in all respects identical, nevertheless as to the 
questions presented on the appeal of counsel supporting the complaint 
they may be considered together. These questions have to do with 
alleged violations of Section 2 (d) of the Clayton Act by respondents 
in their advertising and promotional allowances. 

The amended and supplemental complaint in each case alleges in 
Count Two, Paragraph Three, as follows: 

“Among the payments made and contracted to be made by 
respondent as alleged in Paragraph Two hereof are payments of 
money for advertising purposes with respect to respondent’s soap 
products. Said payments made, or contracted to be made, are not 
available to all customers competing in the resale of said soap products 
on proportionally equal terms by reason of the following facts: 

1. Said payments are made and contracted to be made at different 
rates per case of said soap products purchased by the customer depend- 
ing upon the form of advertising used by him, and it is not reasonably 
possible for those who purchase smaller quantities of respondent’s 
products to avail themselves of the higher rate which respondent pays 
and agrees to pay for newspaper advertising. 

2. The amounts received by respondent’s customers are dispro- 
portionate to the cost of the advertising furnished by them in that 
purchasers of large quantities of said soap products receive sums which 
are grossly in excess of the cost of the advertising which they furnish, 
whereas purchasers of lesser quantities receive much lesser amounts in 
relation to the cost of the advertising they furnish.” 

Each of said respondents is a large corporation engaged in the sale 
of soap and soap products to retailers throughout the country. In 
addition to their nationwide advertising programs, each respondent 
engages in “point of sale” advertising in cooperation with its custom- 
ers. In other words, each respondent offers to enter into contracts 
with its customers, by the terms of which it agrees to pay certain 
amounts for services rendered by the customers in promoting the sale 
of respondent’s products. The terms and conditions of the offer are 
set out in written contracts, copies of which are attached to the briefs 
of counsel supporting the complaint. 

For example, respondent Lever. Brothers offers two types of con- 
tracts: first, the Cooperative Merchandising Agreement, or second, 
the Cooperative Merchandising Plan. The Merchandising Agreement 
is for one year. Under it the customer agrees to conduct a minimum of 
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nine feature sales of respondent’s products, to be promoted by adver- 
tising either in a newspaper or by radio or handbill, and in all cases 
to be supported by a store display of respondent’s products. “Adver- 
tising space * * * shall be at least equivalent to that given to com- 
petitive products and shall be included in the advertiser’s regular 
consumer advertising.” Payment for services rendered is based on the 
number of cases of each product purchased by the customer during 
the contract period. The amount paid varies with the product and 
with the type of advertising, ranging from 1214¢ to 20¢ per case for 
newspaper advertising and from 8¢ to 9¢ for handbill or radio adver- 
tising. If less than nine sales are held, payment is made on a pro- 
portional basis. 

The Cooperative Merchandising Plan is incorporated with the 
individual orders of those customers who do not choose the annual plan. 
Under it, the respondents pay 6¢ for each case purchased, in return 
for a feature sale supported by a store display. These customers also 
have the option of promoting this sale by advertising one or more of 
respondent’s products through newspapers, radio, or handbills and of 
receiving payment at the per case figure set out in the annual mer- 
chandising agreement. 

In all cases payments are to be made on proper showing of the 
services rendered. 

The contracts of the other respondents and their methods of pro- 
cedure thereunder are substantially the same. 

Section 2 (d) of the Clayton Act, as amended, reads as follows: 

“That it shall be unlawful for any person engaged in commerce to 
pay or contract for the payment of anything of value to or for the bene- 
fit of a customer of such person in the course of such commerce as 
compensation or in consideration for any services or facilities fur- 
nished by or through such customer in connection with the processing, 
handling, sale or offering for sale of any products or commodities man- 
ufactured, sold, or offered for sale by such person, unless such payment 
or consideration is available on proportionally equal terms to all other 
customers competing in the distribution of such products or com- 
modities.” 

The question presented is, are the payments made for newspaper ad- 
vertising (1) “available” within the meaning of Section 2 (d), and 
(2) available on proportionally equal terms to all customers competing 
in the sale of respondent’s products? 

It is well established that respondent offered to all customers pay- 
ments for services rendered by newspaper advertising. That is, it 
made its several promotional plans known to all. Every customer 
knew, or could have easily learned, what payments were being offered 
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and what he must do to get any of them. There was no singling out 
of favorite customers and making private and different deals with 
them as appeared in the matter of John D. Stetson Company, 41 
F. T. C. 244. There was no making of special allowances for pro- 
motional services to certain customers which were not made known 
(or even denied) to other customers, “who were able and willing to 
furnish the same services and facilities” as in American Art Clay, 38 
F. T. C. 463, American Crayon Company, 32 F. T. C. 306, Lifesavers 
Corp., 34 F. T. C. 472, and other cases. 

Counsel supporting the complaints argues that the newspaper ad- 
vertising allowances are not “available” because they are not suitable 
or usable to certain of the customers of the respondents. He cites 
Black’s law dictionary as to the meaning of the word “available.” He 
points out groups of customers who he claims could not make practical 
use of the newspaper program. These groups are: 

(1) Those Who Do Not Do Consumer Advertising Within the Mean- 
ing of That Term in the Contract. 

Counsel construes the quoted sentences of the contracts to mean that 
the only advertising which respondents would pay for is that which is 
a part of the regular advertising of the customer in which he calls his 
wares generally to the attention of the public; as some did not do that 
type of advertising, therefore they could not avail themselves of re- 
spondents’ offer and consequently the advertising programs were not 
usable or suitable. 

The meaning of the quoted sentences is not entirely clear. They 
might be construed as counsel suggests. On the other hand, they might 
be construed to require advertising of respondents’ products in the 
customer’s regular consumer advertising only in the event he did such 
advertising. 

There is some evidence that respondents paid for advertising which 
was restricted to their own products, which has a bearing on how the 
contracts were actually construed. 

On this point, we adopt the finding of the trial examiner, which is 
as follows: 

“As to the first contention, this case was not tried on the theory now 
advanced by the attorney supporting the complaint in his oral argu- 
ment, The evidence in this record is not sufficient to support this 
contention. There is no evidence as to what actually constitutes reg- 
ular consumer advertising as used in the actual contract, no evidence 
that an isolated advertisement placed by a customer would not be 
considered as regular consumer advertising or that the respondent has 
ever refused to grant an advertising allowance because the advertise- 
ment appeared as an isolated advertisement in a newspaper.” 
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(2) Those Who Because of their Smaller Purchases of Respondents’ 
Products do not Receive Enough in Payment. to Pay for Newspaper 
Advertising Even Though Restricted to Respondents’ Products, 

Several proprietors of small grocery stores testified that the number 
of cases of respondents’ products purchased by them would not be 
sufficient to pay the cost. of newspaper advertising; that in their par- 
ticular situation any newspaper advertising would not be practical 
and that therefore the newspaper allowances of respondents were not 
usable. 

While this evidence has a bearing on the “availability” of the news- 
paper allowances generally, its value is somewhat weakened by other 
facts in evidence as follows: | 

(a) The figures as to the advertising rates offered by these particulaa 
customers had to do with newspapers whose circulation was consider- 
ably more extensive than the particular customers’ trading area. The 
possibility of advertising in local or neighborhood papers confined to 
his own trade area (for which payments were made by respondents) 
does not seem to have been sufficiently explored in the testimony. 

(b) Respondents’ advertising allowances were offered to, and, to 
some extent at least, used by cooperatives, of which individual retail 
grocers were members. This would naturally increase the number of 
small grocers who could avail themselves of respondents’ allowances. 

(c) The evidence was confined to New York City where the retail 
grocery situation is not typical of the country generally. Taking the 
figures for the country as a whole, the evidence is that, of the cus- 
tomers using Lever Brothers annual advertising contract, 30% pur- 
chase less than 400 cases a year; 49% less than 1,000 cases; and 55% 
less than 1,500 cases. About 50% of the chain store customers do 
not take advantage of Lever Brothers allowances for newspaper 
advertising. 

On this feature of the case, we adopt the finding of the trial exam- 
iner, which is as follows: 

“ce * * There is no evidence in this record to support a finding that 
even the highest rate of payment offered by respondent for feature 
sales, including newspaper advertising, is not reasonably available 
to all of respondent’s customers. The customer can avail himself of 
this rate either through use of the annual contract by advertis- 
ing one or more products three times each contract period of four 
months, or on such products which he cares to advertise through the 
Cooperative Merchandising Plan with only one insertion of the ad- 
vertisement. The respondent places no restrictions on the news- 
papers which he may use except that’ it cover the area where his store 
or stores are located thus enabling the use of neighborhood papers 
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or weekly or monthly papers at a greatly reduced rate. The respond- 
ent has accepted as low as 2 or 3 lines of advertising as compliance 
with the contract which reduces the advertising expense. In the 
absence of evidence that respondent has refused or withheld its annual 
contract from customers for not advertising all of its products or a 
substantial number thereof, it must be assumed that even a customer 
executing the annual contract could, if he so desired, participate by 
advertising only one or more products as his financial condition or 
needs might dictate. No witness has appeared in this proceeding 
who testified that he wished to participate in the advertising allow- 
ance but could not do so because of the expense. Furthermore, any 
customer, who for any reason does not wish to advertise, can avail 
himself of the promotional allowances at the rates provided by using 
handbills, radio or television or by conducting feature sales with dis- 
play only.” 

Each of the respondents offers alternative promotional allowances 
for those who do not for any reason use the advertising allowances. 
These offers are also made to all customers. For example, in the 
case of Lever Brothers, a retail customer who holds a feature sale 
supported by handbill or radio advertising is paid 8¢ or 9¢ per case 
of products purchased. There is also a second option—to wit, for a 
sale supported only by a store display, 6¢ per case is allowed. 

In other words, the newspaper advertising allowance is a part of 
the comprehensive plan of payment for promotional services offered 
by respondents to their several hundred thousand customers through- 
out the country. The conditions under which these customers oper- 
ate, of course, vary. Although it appears that the use of advertising 
by means of newspaper, handbills, or store displays is general 
throughout the country, we will assume that among these many cus- 
tomers will be found some who do not find newspaper advertising 
practical. There is no proof, however, that either handbills or store 
displays are not reasonably practical for all. 

There is no evidence in these cases that the promotional plans were 
tailored to fit the needs of favored customers as was condemned in 
Elizabeth Arden, Inc., v. Federal Trade Commission, 156 F. 2d 132, 
a case arising under Section 2 (c). Nor does the law require that a 
comprehensive plan must be so tailored that every feature of it will 
be usable or suitable for every customer. In many cases that would 
be an impossibility. 

Considering the entire record, we believe that the payments offered 
for advertising allowances were “available” within the meaning of 
Section 2 (d) of the Clayton Act. 


LEVER BROTHERS CO. 511 
494 Opinion 


The next question is, do the payments, which are based on the num- 
ber of cases sold, meet the test of proportionality as required by Sec- 
tion 2 (d) ? 

The Congressional history of that legislation as well as statements 
by the courts and the Commission indicate that such a method of meas- 
urement is a proper one. For example, see Senate Report No. 1502 
and House of Representatives Report No. 2287, 74th Congress, 2nd 
Session: Llizabeth Arden Sales Corp. v. Gus Blass Company, 150 F. 
2d 988; International Salt Company and Eastern Salt Company, 
Docket No. 4307. 

During the course of the trial, the trial examiner made the following 
statement : 

“Let’s get this straightened out. I am permitting you to prove in 
this case whether or not the allowances are, in fact, given on propor- 
tionally equal terms to either customers; in other words, whether there 
is a discrepancy in the contracts on the allowance made or whether or 
not the advertising which is required is so high as to exclude any cus- 
tomers, but I do not intend by my ruling to permit you to go into the 
very testimony which we have in question; in other words, what the 
man spends as to show his profit. I suppose you could put a man on 
the stand to show that his advertising costs so much and as a result 
he couldn’t advertise, but that is as far as I am going to let you go.” 

Section 2 (d) permits payments for services or facilities actually 
furnished. Certainly, payments for services or facilities not furnished 
are not authorized. The same would be true of payments grossly in 
excess of the cost or value of the services rendered. If by his statement, 
the trial examiner meant that any examination into the relation be- 
tween the payments made and the cost of rendering the services would 
not be permitted, then we think the ruling was too restrictive. 

In connection with this ruling, the examiner stated he would per- 
mit an offer of proof for the record. No proof was offered and the 
error, if any were thereby waived. There is no evidence from which it 
can be found that payments to any customers are in excess of their cost 
or value. 

An additional question arises because of the fact that respondents’ 
payments covered different types of services for which a differing scale 
of payment was fixed—a certain amount per case for newspaper ad- 
vertising, a lesser amount for handbills, and still less for store dis- 
plays. The argument is made that, to meet the requirement of propor- 
tionality, payment per case should be the same for each type of service 
rendered. 

While a few instances are cited to the contrary, the proof generally 
is to the effect that advertising by newspaper is more expensive and 
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more effective than advertising by either handbill or store display. 
Evidently respondents considered it of more value to them and their 
payments are made on that basis. 

The law does not prohibit a seller from paying for services of various 
types. In some cases it might be his duty to do so in order to meet 
the test of availability. Nor does the law require a seller to pay 
at the same rate, per unit of product sold, for types of services which 
are of unequal cost or value. The practical result of such a rule would 
be to restrict the payments to some type of service that every single 
customer could furnish. It would adopt uniformity as its goal rather 
than proportionality. Payments must be made in good faith for 
services or facilities actually rendered and there should be a fair and 
reasonable relation between the amount of the payment and the type 
of service rendered. Congressman Utterback, a member of the Judici- 
ary Committee, had this to say in the debate on the Robinson-Patman 
bill in the House: 

“But proportional to what? Proportional naturally to customers’ 
purchases and to their ability and equipment to render or furnish the 
services or facilities to be paid for.” 

While Section 2 (d) requires that payments shall be made available 
on proportionally equal terms to all competing customers, no standards 
are laid down in the law for accomplishing this result. Indeed no 
standard could be laid down which would insure exact proportionality 
with the mathematical accuracy of a slide rule. Although standards 
are not laid down, nevertheless the intent of Congress in enacting 
Section 2 (d) isclear. Prior to the enactment of the Robinson-Patman 
Act, payments for services and facilities rendered (particularly in the 
advertising field) were often used for the purpose of discriminating 
among customers. It was that evil that Section 2 (d) was intended 
to eliminate. Consequently, every plan providing payment for pro- 
motional services and facilities should be carefully scrutinized to see 
that it does conform to the express Congressional intent. It must be 
honest in its purpose and fair and reasonable in its application. 

We agree with the initial decision of the trial examiner that, on the 
basis of the present record, there has been a failure to sustain the 
allegations of Count Two of the amended and supplemental complaint 
charging that the method used by respondents in granting allowances 


for their various customers is in violation of Section 2 (d) of the 
Clayton Act. 
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In THe MATTER oF 


THE PROCTER & GAMBLE DISTRIBUTING CO. ET AL. 


Docket 5586. Amended and. supplemental complaint, Apr. 26, 1951—Order 
denying appeal, etc., and opinion,’ Dec. 16, 1953 

Charge: Discriminating in price by selling soap products in commerce to 
certain customers, usually small businessmen, at higher prices than to other 
and generally larger competing customers, in violation of subsection 2 (a) of 
the Clayton Act, as amended; and 

Entering into advertising arrangements with certain customers whereby re- 
spondent paid or contracted to pay them compensation for services or facilities 
furnished by them in connection with the sale, etc., of respondents’ soap products 
without making comparable payments or consideration available to their com- 
petitors, in violation of subsection 2 (d) of the Clayton Act, as amended. 


Before Ilr. Randolph Preston and Mr. Earl J. Kolb, hearing 
examiners. 

Mr. John L. York and Mr. William H. Smith for the Commission. 

Dinsmore, Shohl, Sawyer & Dinsmore, of Cincinnati, Ohio, and 
Dwight, Royall, Harris, Koegel & Caskey, of Wasihngton, D. C., for 
respondents. 


Orprr Denying APPEAL From Inirtat Decision or Heartne Exam- 
INER AND DECISION OF THE COMMISSION 


This matter having come on to be heard by the Commission upon 
the appeal of counsel supporting the complaint from the initial deci- 
sion of the hearing examiner and upon the briefs and oral argument 
of counsel in support of and in opposition to said appeal; and 

The Commission having duly considered said appeal and the record 
herein and being of the opinion for the reasons stated in the written 
. opinion of the Commission which is being issued simultaneously here- 
with, that the appeal should be denied and that the initial decision of 
the hearing examiner is appropriate in all respects to dispose of this 
proceeding : 

It ts ordered, That the appeal of counsel supporting the complaint 
from the initial decision of the hearing examiner be, and it hereby is, 
denied. 

It is further ordered, That the initial decision of the hearing exam- 
iner, a copy of which is attached, shall, on the 16th day of December 
1953, become the decision of the Commission. 


1 For opinion in this case see page 506 of the Lever Brothers case. 
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This proceeding came on to be considered by the above-named hear- 
ing examiner theretofore duly designated by the Commission, upon 
the amended and supplemental complaint, the answer thereto, testi- 
mony and other evidence, proposed findings as to the facts and con- 
clusions, and brief thereon submitted by counsel for respondents, and 
oral argument of counsel. 

The orginal complaint in this proceeding was issued on September 
97, 1948, charging the respondents, The Procter & Gamble Distribut- 
ing Company, a corporation, and The Procter & Gamble Company, a 
corporation, with having violated the provisions of subsection (a) 
of Section 2 of the Clayton Act, as amended. 

Testimony and other evidence in support of the allegations of the 
complaint were introduced before Randolph Preston, a duly desig- 
nated hearing examiner of the Commission, but prior to the introduc- 
tion of any evidence in opposition to the charges of the complaint the 
said hearing examiner, Randolph Preston, became unavailable to the 
Commission by reason of his retirement from the Government service, 
and the Commission by order issued August 24, 1950, designated Earl 
J. Kolb as hearing examiner in this proceeding to take testimony and 
receive evidence in the place and stead of Hearing Examiner Randolph 
Preston, 

Thereafter, prior to the introduction of any testimony and other 
evidence by the respondents in opposition to the charges of the com- 
plaint, the Commission on April 26, 1951, issued and subsequently 
served its amended and supplemental complaint in this proceeding 
charging the respondents with having violated subsections (a) and (d) 
of Section 2 of the Clayton Act, as amended. 

On June 4, 1951, after hearing upon certain motions of the respond- 
ents, the hearing examiner issued his order that all testimony and 
other evidence heretofore taken in this proceeding be stricken from 
the record as not being applicable to the issues raised by the amended 
and supplemental complaint. 

Thereafter, on November 26, 1951, the Commission approved a 
stipulation executed by counsel in support of the complaint and counsel 
for respondents, pursuant to which the hearing examiner issued his 
order dismissing the charges contained in subparagraph 2 of para- 
graph Five of Count 1 of the amended and supplemental complaint 
dealing with quantity discounts, and further ordered that the testi- 
mony and other evidence theretofore taken in support of the original 
complaint be reinstated and considered as testimony and other evidence 
taken in support of the amended and supplemental complaint. 
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Thereafter, testimony and other evidence were introduced before 
Hearing Examiner Earl J. Kolb in support of and in opposition to 
the allegations of the amended and supplemental complaint, which 
testimony and other evidence were duly recorded and filed in the of- 
fice of the Commission. 

Respondents, The Procter & Gamble Distributing Company and 
The Procter & Gamble Company, are corporations organized and exist- 
ing under the laws of the State of Ohio with their office and principal 
place of business located in the Gwynne Building, Cincinnati, Ohio. 

The Procter & Gamble Distributing Company is a wholly owned sub- 
sidiary of The Procter & Gamble Company and is now, and for several 
years last past has been, engaged in the sale and distribution of soap 
and soap products, supplied by The Procter & Gamble Company, in 
interstate commerce to retail grocers, jobbers and other purchasers. 
A. substantial portion of the business of respondent, The Procter & 
Gamble Distributing Company, consists of sales of soap and soap 
products direct to thousands of retail grocers located in virtually every 
city and town in the United States. 

The differences in price and allowances, charged in the amended 
and supplemental complaint to be in violation of Section 2 (a) and 2 
(d) of the Clayton Act, arise out of the following practices of respond- 
ent, The Procter & Gamble Distributing Company, in connection with 
sales of soap and soap products to its retailer customers: (1) Price 
protection of warehouse stocks upon price decline; (2) Count and re- 
count; and (3) Advertising allowances. 


I. Price Protection of Warehouse Stocks Upon Price Decline 


Allowances to cover price decline in warehouse stocks is a general 
practice in the grocery industry and has the following purposes: (1) 
To provide adequate stocks immediately behind point of sale; (2) To 
avoid necessity of maintaining greater number of warehouses by the 
manufacturer; (3) To pass on to the customer delivery costs; and (4) 
To induce the trade to maintain an adequate reservoir of stock. 

Many single and two-store retailers throughout the United States 
belong to cooperative associations or purchase all or part of their re- 
quirements of soap and soap products from jobbers. Respondent, 
The Procter & Gamble Distributing Company, extends price protection 
to the warehouse stocks of such associations and jobbers enabling them 
to offer their members or customers the new lower price immediately 
upon the announcement of a price decline. 

Price declines on respondents’ soap and soap products were rela- 
tively few and at infrequent intervals and for the most part were 
made for the purpose of offsetting the higher prices existing during 
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World War II and were due to the lower price of raw materials and 
the greater availability of such materials. When such price declines 
occurred, respondent, The Procter & Gamble Distributing Company, 
immediately reduced the price on all of its own warehouse stock, which 
reduction applied to goods in transit. During the four-year period 
immediately preceding the issuance of the amended and supplemental 
complaint there were six declines in price of said respondent’s soap and 
soap products ranging from 5 percent to 10 percent or roughly 25¢ 
to 50¢ per case. 

At the time of these price declines, respondent, The Procter & 
Gamble Distributing Company, made adjustments to all of its cus- 
tomers having storage or warehouse stocks held by such customers for 
further handling, transportation and distribution to the site of retail 
sale. In making such adjustments said respondent did not protect 
any of its customers on stocks in their warehouses or stores which 
were purchased from jobbers or others and not directly from said 
respondent. Following such price declines, said respondent deter- 
mined the number of unopened cases held in the warehouse space 
of its various customers for distribution to three or more retail stores 
and made an allowance or rebate on such cases to such customers equal 
to the price reduction. Said respondent made no payment on cases, 
opened or unopened, held in retail store stocks regardless of the size 
of the retailer or the number of stores owned. In determining the 
amount of allowance to be paid, said respondent accepted the count 
of the customer who carried a running inventory, but as to those 
who did not, actual count was made by salesmen of respondent. No 
price protection was extended to operators of one or two stores who 
bought and took delivery solely for the needs of those stores. An 
exception to this is the carload purchaser operating one or two stores 
to whom stock protection was granted on cases over and above his 
normal operating inventory. No price protection was extended to a 
_ customer operating several stores on soap or soap products delivered 
toa unit store for resale solely in that store. 

Respondent, The Procter & Gamble Distributing Company, did not 
require that the warehouse or storage stock should be in a separate 
building not in any way physically connected with any retail store. 
Instead, said respondent included in its definition of warehouse and 
storage stocks any stocks located in a warehouse or storage space 
from which distribution was made at the customer’s expense to the 
site of retail sale in three or more retail stores. Some of said respond- 
ent’s customers who received price protection on such warehouse or 
storage stocks kept such stock in warehouse or storage space physically 


connected in some way to one of the retail stores from which further 
distribution was made. 
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In the administration of its price protection policy respondent, The 
Procter & Gamble Distributing Company, carefully determined the 
eligibility of stocks for payment; carefully determined the number 
of cases on which payment should be made in accordance with its 
policy; and limited payments to the amounts so determined. No 
issue was raised in this proceeding of any arbitrary or improper allow- 
ances being made to particular customers separate and apart from 
the general plan hereinbefore described. There is some evidence of 
improper classification of customers in several isolated instances 
through carelessness or improper conduct of salesmen, but these were 
immediately corrected by the respondent and such isolated instances 
are not at issue in this proceeding. The charges of the amended and 
supplemental complaint were instead directed to the general practice 
of affording warehouse protection to the operators of three or more 
stores while not extending the same protection to the operators of 
single or two stores. 

This issue was further limited by the following stipulation on the 
record by the attorney in support of the complaint: 

“As attorney supporting the complaint I now announce to the Court 
that I raise no question as to the price protection given to the ware- 
house stocks of chains, voluntaries, or cooperatives or others kept in 
a warehouse in a separate building not in any way physically con- 
nected with any retail store while denying for stock protection to cer- 
tain other customers who operate retail stores but who maintain no 
separate warehouses. 

“T also announce that I shall contend that Section 2 (a) of the 

Robinson-Patman Act is being violated by granting floor stock pro- 
tection to what is claimed to be warehouse stock stored in a building 
used as a retail store by the same customer who operates three or more 
stores while refusing this protection to other competing customers 
who operate one or two stores. This would include among other 
things, warehouse stock of three or more jointly-owned stores which 
stock is stored in a building occupied by one of the retail stores.” 
(Tr. 2991-92.) 
By this stipulation the issue was limited to the granting of price 
protection to what is claimed to be warehouse stock stored in a build- 
ing used as a retail store by customers who operate three or more 
stores while refusing this protection to other retail customers who 
operate only one or two stores. This stipulation was made prior to 
the introduction of any testimony in opposition to the charges of the 
amended and supplemental complaint respecting warehouse stock 
protection and the testimony in defense was based solely upon the 
issue as so limited. 
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It is uncontradicted in this record that when respondent, The 
Procter & Gamble Distributing Company, granted an allowance on 
stock stored in a building occupied by one of the stores, such allowance 
was made only on stock stored in the warehouse section for distribution 
to three or more stores and no allowance was made on cases opened 
or unopened on the floor of the store for replenishment of the retail 
stock or upon the normal operating stock of the warehousing store. — 

There is no evidence in this record that any injury to competition 
was sustained by the single store or two-store operator by reason of 
the practice of granting warehouse stock protection by respondent, 
The Procter & Gamble Distributing Company. No price protection 
was granted by said respondent on normal operating stock, which 
is that stock which the retailer requires to refill his shelves and rebuild 
display. This includes all stock in the individual-member store other 
than that stored in the warehouse section for distribution to three or 
more stores. It is uncontradicted in this record that the normal 
operating stocks, including shelf stock, in unit stores of chains of 
three or more stores upon which no price protection was granted by 
said respondent were greater in size than that in single stores or in 
units of two-store operations. Units of chains of three or more stores 
have as a part of their normal working stock more unopened cases than 
do single stores or two-store units. 

On the basis of the present record, it appears that there has been 
a total failure to sustain the charges of the amended and supplemental 
complaint relative to price protection on decline in price, for the 
following reasons: 

1. The stipulation entered into by counsel in support of the com- 
plaint, prior to the introduction of any evidence in opposition to the 
charges of the amended and supplemental complaint, in effect aban- 
doned the original theory of the amended and supplemental complaint ; 
admitted the legality of the practice of extending price protection to 
warehouse or storage stocks and removed as an issue in this proceeding 
the granting of price protection to warehouse stocks stored in a 
separate warehouse. 

2. By reason of this stipulation it must be considered, for the pur- 
pose of this proceeding, that a retail customer maintaining a separate 
and distinct warehouse for supplying three or more stores performs 
a warehousing function which entitles him to the allowances made on 
warehouse stock in the case of price decline. 

3. A customer maintaining a separate warehouse stock in one of 
its units for distribution to three or more stores, including the unit 
store, performs the same warehousing function as the customer 
maintaining a separate warehouse. 
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4. While it was stipulated in the record that single and two stores 
who were not accorded price protection compete with customers who 
operate three or more stores and who receive price protection but do 
not have physically separate warehouses, there is no evidence in this 
record that the failure of unprotected customers to receive price pro- 
tection affects their competitive position, ability or opportunity to 
compete with protected customers who do not have physically separate 
warehouses. The evidence on competitive effect relates to competition 
between unprotected customers and chain stores which have physically 
separate warehouses, 

5. There is no competitive injury to the single or two-store operator 
who. does not receive price protection because his unprotected stock 
at the time of any price decline is less than the normal operating stock; 
of the units of chains of three or more stores which is likewise 
unprotected. 

6. On the basis of the present record, the inventory loss to a single 
or two-store operator resulting from failure to receive price protection 
on price declines occurring at infrequent intervals is at best de minimis 
and cannot affect his competitive position or opportunities. 


II. Count and Recount 


The practice known as Count and Recount is a promotional plan, 
common to the grocery industry, which is designed to stimulate the 
movement of goods which are moving slowly. It is in operation for 
only a short period of time and usually involves only one product. 
During the past several years this plan has been used by the respond- 
ent, The Procter & Gamble Distributing Company, on only six 
occasions. 

In the operation of this plan in 1948, the respondent, The Procter & 
Gamble Distributing Company, issued a promotional allowance or 
rebate to chains of three or more stores and to jobbers amounting to 
approximately 50¢ a case on one product, Dreft, based upon the num- 
ber of cases moved into the retail store from the warehouse during the 
periods from March 23, 1948, to April 30, 1948; and from November 8, 
1948, to December 15, 1948. The quantity on hand at the warehouse 
of such customers was counted at the beginning of the campaign period 
to which was added the quantity purchased and delivered to the ware- 
house during the campaign period and from the total the quantity on 
hand in the warehouse at the end of the period was subtracted. The 
difference being the amount moved from the warehouse to the indi- 
vidual store, which formed the basis for the promotional allowance or 
rebate. All customers operating less than three stores received no 
allowance or rebate for stock on hand but were charged the lower 
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price on all Dreft ordered or shipped during the sale period. No 

allowance or rebate was granted to chains of three or more stores on 

cases opened or unopened in their various units. It was the practice 

of the respondent, The Procter & Gamble Distributing Company, to 

notify all of its direct customers of the institution of a Count and 

Recount. promotion, and to have its salesmen. make a special effort. to - 
sell the promotional merchandise, during the period, to all customers 

operating less than three stores. 

There is no evidence that an opportunity to participate in the Count 
and Recount Plan was not offered to all chains of three or more stores 
or that operators of less than three stores did not have an opportunity 
to purchase at the reduced price during the campaign period, or that 
any injury to competition was suffered by any customer of the respond- 
ent, The Procter & Gamble Distributing Company, by reason of the 
operation of said Count and Recount Plan. 

The amended and supplemental complaint further charged that by 
reason of a general reduction in price, which frequently followed the 
Count and Recount Plan, certain customers received a second rebate 
on the same merchandise. While it is true that a general reduction in 
price by respondent, The Procter & Gamble Distributing Company, 
did become effective on three occasions, following a Count and Recount 
promotion, there is no evidence that any customer of said respondent 
received a promotional allowance on Count and Recount and a price 
protection allowance on warehouse stock covering the same merchan- 
dise. In fact, in the operation of these two plans the promotional 
allowance is received only on merchandise moved to the individual 
stores and the price protection allowance only on warehouse stocks, so 
that no duplication of allowances is possible on the same merchandise. 
There is no evidence that any injury to competition was suffered by 
any customer by reason of the fact that a general price reduction 
followed a Count and Recount campaign. 

On the basis of the present record, it appears that there has been a 
total failure to sustain the charges of the amended and supplemental 
complaint relative to the Count and Recount practice. 


III. Advertising Allowances 


Count II of the amended and supplemental complaint charged the 
respondents with violation of Section 2 (d) of the Clayton Act, in 
that: (1) Payments of allowances for newspaper advertising were 
not made available to all customers of respondent, The Procter & 
Gamble Distributing Company, because it is not reasonably possible 
for those who purchase smaller quantities of said respondent’s prod- 
ucts to avail themselves of the higher rate which respondent pays and 
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agrees to pay for newspaper advertising; and (2) that the amounts 
received by said respondent’s customers were disproportionate to 
the cost of advertising furnished by them in that purchasers of large 
quantities of soap products received sums which were grossly in excess 
of the cost of the advertising which they furnished, whereas purchas- 
ers of lesser quantities received much lesser amounts in relation to the 
cost of the advertising they furnished. 

Respondent, The Procter & Gamble Distributing Company, in the 
course of its business in commerce entered into contracts with and 
‘made payments to its customers for promotional services and facili- 
ties furnished by such customer. In the granting of such allowances 
said respondent used two forms of contract—both designated Co- 
operative Merchandising Agreements, one of which is an annual con- 
’ tract and the other is generally referred to as the trip contract. The 
trip contract is a contract physically incorporated as part of the order 
‘blank on each order written for customers who had not executed the 
annual contract. 

In the annual contract, respondent, The Procter & Gamble Dis- 
tributing Company, agreed to pay to the customer an allowance per 
case ranging from 10¢ to 20¢ a case, depending upon the product, on 
the condition that the customer render sales promotions and adver- 
tising services by conducting a minimum of nine feature sales an- 
nually on each product, to be spaced as evenly as possible throughout 
the year, with no more than four features on any brand (3 features 
on Lava and Kirk’s Coca HWC) which shall be counted toward con- 
tract performance in any one of the successive four-month periods 
of the contract. As a part of the feature sales the customer was re- 
quired to place newspaper advertising in the main body of his adver- 
tisements in the newspapers used in his regular consumer advertising, 
and that each sale be supported by the usual other auxiliaries of 
special sales promotion. The annual contract also provided for an 
option whereby the customer instead of advertising in newspapers 
could conduct the nine sales as required and use, in lieu of newspaper 
advertising, handbills, radio or television. In this event, the cus- 
tomer was paid 9¢ per case on all products. 

In the trip contract, which was offered by salesmen to customers at 
the time the order was taken, respondent, The Procter & Gamble Dis- 
tributing Company, agreed to pay to the customer an allowance of 6¢ 
per case purchased on the condition that the customer render sales 
promotional service consisting of a prominent mass store display of 
the brands purchased. The trip contract provided for an option in 
that if the customer advertised any of the products purchased in news- 
papers, handbills or by radio or direct mail, he received the allowance 
of 9¢ per case purchased. 
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The annual contract required that advertising space used in news- 
papers should be equal to that which the customer ordinarily used in 
major feature sales, but in no case less than one column inch, 14 agate 
lines, per brand with right of customer to use any size space he might 
elect, provided the total space devoted to advertising any brand during 
the period of the contract equaled at least the total minimum number 
of column inches required for full contract performance. 

The existence and availability of said contracts and payments were 
made known by respondent, The Procter & Gamble Distributing Com- 
pany, to all of its customers and said respondent offered said contracts 
and the opportunity to receive said payments to all of its customers. 
Said respondent, through its sales employees, endeavored to persuade 
all customers to avail themselves of the contracts and payments and to 
furnish the services and facilities called for. All direct customers of © 
respondent were offered the choice of executing either the annual con- 
tract or the trip contract, and the decision in each case was a matter for 
the retailer’s own judgment and decision based on the retailer’s own 
merchandising policies and choice. 

Many of said respondent’s customers, including small, single-store 
customers, belonged to cooperative or voluntary associations and where 
such associations wished to advertise for their members, it was the 
-practice of respondent to enter into its annual contract with such as- 
sociations and to pay to them the advertising allowance based upon the 
total purchases of the members of such associations. 

The advertising allowances provided for in its annual contract were 
paid to customers by respondent, The Procter & Gamble Distributing 
Company, at the end of the four-month period, specified in the agree- 
ment, after verification of the advertising placed by the customer, 
either through report of check made by an independent audit bureau 
or submission of tear sheets, particularly of those publications not 
covered by the audit bureau. Allowances were paid only upon those 
products which were actually advertised. In the event the feature 
‘sales were not conducted in all the stores as, for example, in the case 
where the customer failed to provide newspaper advertising serving 
all the areas of location of all the specified stores, payment to the 
customer was proportionately reduced. The same was true in the event 
the customer failed to conduct the minimum of nine feature sales an- 
nually. In that case, payment was also proportionately reduced. Said 
respondent required that handbill advertisements supporting feature 
sales must be printed and copies furnished to it. This was required 
as a practical method of insuring that the advertisement had been 
prepared and distributed in good faith. 
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The attorney in support of the complaint did not file proposed 
findings or briefs with the hearing examiner but instead argued the 
matter orally, which argument, together with that of the attorneys 
for the respondents, has been incorporated in and made a part of the 
record. In the argument the attorney in support of the complaint 
stated the following issues which may now be considered as the issues 
in this proceeding : 

(a) That it is not reasonably possible for customers who purchase 
smaller quantities of respondent’s products to avail themselves of the 
higher rate which respondent pays, and agrees to pay, for newspaper 
advertising because respondent’s contract provides that the advertising 
placed must be included in the advertiser’s regular consumer adver- 
tising and, consequently, if a customer does not do newspaper adver- 
tising the rates provided by the annual contract are unavailable to him 
under any conditions. 

(b) That among the customers who receive advertising allowances 
under the annual contract there is a lack of proportionality because 
such allowances, which are paid upon a per case basis, have no rela- 
tionship to the advertising required to be placed, because there is no 
cutoff point between the per case allowance and the number of adver- 
tisements to be placed, with the result that allowances are paid for 
advertising not placed as distinguished from allowances for advertis- 
ing which is placed. 

As to the first contention, this case was not tried on the theory now 
advanced by the attorney supporting the complaint in his oral argu- 
ment. The evidence in this record is not sufficient to support this 
contention. There is no evidence that an isolated advertisement 
placed by a customer would not be considered as regular consumer 
advertising or that the respondent has ever refused to grant an adver- 
tising allowance because the advertisement appeared as an isolated 
advertisement in a newspaper. 

Aside from counsel’s contentions on availability, this question arises 
when the requirements for participation are such that only certain 
customers can in fact participate. There is no evidence in this record 
to support a finding that even the highest rate of payment offered by 
respondent for feature sales, including newspaper advertising, is not 
reasonably available to all of respondent’s customers. The customer 
can avail himself of this rate either through the use of the annual 
contract or as a member of an association, cooperative or affiliated 
group. The respondent places no restrictions on the newspapers which 
he may use except that it cover the area where his store or stores are 
located thus enabling the use of neighborhood papers or weekly or 
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monthly papers at a greatly reduced rate. In addition, respondent 
pays the allowance only on products advertised under its annual 
contract. In the absence of evidence that respondent has refused or 
withheld its annual contract from customers for not advertising all 
of its products or a substantial number thereof, it must be assumed 
that even a customer executing the annual contract could, if he so 
desired, participate by advertising only one or more products as his 
financial condition or needs might dictate. No witness has appeared 
in this proceeding who testified that he wished to participate in the 
advertising allowance but could not do so because of the expense. 
Furthermore, any customer, who for any reason does not wish to 
advertise, can avail himself of promotional allowances at the rates 
provided by using handbills, radio or television or by conducting 
feature sales with display only. 

As to the contention that there is a lack of proportionality because 
allowances are paid on a per case basis with no relationship to the 
advertising required to be placed, the evidence in this record is such 
that no finding whatsoever could be made on this point. All the record 
shows is that various newspapers charge different rates; that customers 
use different newspapers; that varying amounts of advertising are used 
by different customers to comply with their contracts with respondent ; 
and that lineage rates are different as between customers even though 
same newspaper might be used. Furthermore, the allowances paid 
are for feature sales of which advertising is a part. Consequently, 
there is no comparative basis in this record which might be used to 
determine the relationship between the allowances paid and the adver- 
tising required to be placed, and the deficiencies of this record are 
such as to be fatal to any finding on this point. 

On the basis of the present record, it appears that there has been a 
total failure to sustain the allegations of Count II of the amended and 
supplemental complaint charging that the method used by the respond- 
ent, The Procter & Gamble Distributing Company, in granting allow- 
ances for advertising to its various customers is in violation of Section 
2 (d) of the Clayton Act. 

It is therefore ordered, That the amended and supplemented com- 
in this proceeding be, and the same is hereby, dismissed. 
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Docket 5587. Amended and supplemental complaint, Apr. 26, 1951—Order 
denying appeal, etc., and opinion,” Dec. 16, 1953 


Charge: Discriminating in price by selling soap products in commerce to 
certain customers, usually small businessmen, at higher prices than to other 
and generally larger competing customers, in violation of subsection 2 (a) of the 
Clayton Act, as amended ; and 

Entering into advertising arrangements with certain customers whereby 
respondent paid or contracted to pay them compensation for services or facilities 
furnished: by them in connection with the sale, ete., of respondent’s soap products 
without making comparable payments or consideration available to their com- 
petitors, in violation of subsection 2 (d) of the Clayton Act, as amended. 


Before Mr. Randolph Preston and Mr. Earl J. Kolb, hearing 
examiners. 

Mr. John L. York and Mr. William H. Smith for the Commission. 

Lord, Day & Lord, of New York City, and Mr. H. Walter Reynolds 
and Mr. B. C. Dunklin, of Jersey City, N. J. for respondent. 


Orver Denyinc Arprat From Inrrirat Decision or Hrarine 
EXAMINER, AND DEcISION OF THE COMMISSION 


This matter having come on to be heard by the Commission upon 
the appeal of counsel supporting the complaint from the initial 
decision of the hearing examiner and upon the briefs and oral argu- 
ment of counsel in support of and in opposition to said appeal; and 

The Commission having duly considered said appeal and the record 
herein and being of the opinion, for the reasons stated in the written 
opinion of the Commission which is being issued simultaneously here- 
with, that the appeal should be denied and that the initial decision 
of the hearing examiner is appropriate in all respects to dispose of 
this proceeding: 

It is ordered, That the appeal of counsel supporting the complaint 
from the initial decision of the hearing examiner be, and it hereby is, 
denied. 

It is further ordered, That the initial decision of the hearing exam- 
iner, a copy of which is attached, shall, on the 16th day of December, 
19538, become the decision of the Commission. 


1 For opinion in this case see page 506 of the Lever Brothers case, 
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INITIAL DECISION BY EARL J. KOLB, HEARING EXAMINER. 


This proceeding came on to be considered by the above-named Hear- 
ing Examiner theretofore duly designated by the Commission, upon 
the amended and supplemental complaint, the answer thereto, testi- 
mony and other evidence, proposed findings as to the facts and con- 
clusions, and brief thereon submitted by counsel for respondent, and 
oral argument of counsel. 

The original complaint in this proceeding was issued on September 
27, 1948, charging the respondent, Colgate-Palmolive-Peet Company, 
a corporation, with having violated the provisions of subsection (a) 
of section 2 of the Clayton Act, as amended. 

Testimony and other evidence in support of the allegations of the 
complaint were introduced before Randolph Preston, a duly desig- 
nated Hearing Examiner of the Commission, but prior to the intro- 
duction of any evidence in opposition to the charges of the complaint 
the said Hearing Examiner, Randolph Preston, became unavailable 
to the Commission by reason of his retirement from the Government 
service, and the Commission by order issued August 24, 1950, desig- 
nated Earl J. Kolb as Hearing Examiner in this proceeding to take 
testimony and receive evidence in the place and stead of Hearing 
Examiner Randolph Preston. 

Thereafter, prior to the introduction of any testimony and other 
evidence by the respondent in opposition to the charges of the com- 
plaint, the Commission on April 26, 1951, issued and subsequently 
served its amended and supplemental complaint in this proceeding 
charging the respondent with having violated subsections (a) and (d) 
of section 2 of the Clayton Act, as amended. 

On June 4, 1951, after hearing upon certain motions of the respond- 
ent, the Hearing Examiner issued his order that all testimony and other 
evidence heretofore taken in this proceeding be stricken from the record 
as not being applicable to the issues raised by the amended and 
supplemental complaint. 

Thereafter, on November 26, 1951, the Commission approved a stipu- 
lation executed by counsel in support of the complaint and counsel 
for respondent, pursuant to which the Hearing Examiner issued his 
order dismissing the charges contained in subparagraph 2 of Para- 
graph Five of Count 1 of the amended and supplemental complaint 
dealing with quantity discounts, and further ordered that the testi- 
mony and other evidence theretofore taken in support of the original 
_complaint be reinstated and considered as testimony and other evi- 
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dence taken in support of the amended and supplemental complaint. 

Thereafter, testimony and other evidence were introduced before 
Hearing Examiner Earl J. Kolb in support of and in opposition to the 
allegations of the amended and supplemental complaint, which testi- 
mony and other evidence were duly recorded and filed in the office of 
the Commission. | 

Respondent, Colgate-Palmolive-Peet Company, a corporation, is 
engaged in the manufacture and in the sale and distribution of soap 
and soap products in interstate commerce to retail grocers, jobbers and 
other purchasers. A substantial portion of respondent’s business 
consists of sales of soap and soap products direct to thousands of re- 
tail grocers located in virtually every city and town in the United 
States. Among such retailer customers there are approximately 1,600, 
exclusive of approximately 800 cooperative chains, who operate chains 
of three or more stores and the remainder are single-store operators. 

The differences in price and allowances charged in the amended and 
supplemental complaint to be in violation of section 2 (a) and 2 (d) 
of the Clayton Act arise out of the following practices of respondent 
in connection with sales of soap and soap products to its retailer cus- 
tomers: (1) Price protection of warehouse stocks upon price decline; 
(2) Count and recount; (3) Advertising allowances. 


I. Price Protection of Warehouse Stocks Upon Price Decline. 


Allowances to cover price decline in warehouse stocks is a general 
practice in the grocery industry and has the following purposes: (1) 
To provide adequate stocks immediately behind point of sale; (2) To 
avoid necessity of maintaining greater number of warehouses by the 
manufacturer; (3) To pass on to the customer delivery cost; and (4) 
To induce the trade to maintain an adequate reservoir of stock. 

Many single and two-store retailers throughout the United States 
belong to cooperative associations or purchase all or part of their re- 
quirements of soap and soap products from jobbers. Respondent 
extends price protection to the warehouse stocks of such associations 
and jobbers enabling them to offer their members or customers the new 
lower price immediately upon the announcement of a price decline. 

Price declines on respondent’s soap and soap products were relatively 
few and at infrequent intervals and for the most part were made for 
the purpose of offsetting the higher prices existing during World War 
II and were due to the lower price of raw materials and the greater 
availability of such materials. When such price declines occurred, 
respondent immediately reduced the price on all of its own warehouse 
stock which reduction applied to goods in transit. During the four- 
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year period immediately preceding the issuance of the amendedand: 
supplemental complaint there were six declines in price of respondent’s 
soap and soap products ranging from 6 percent to 10 percent or roughly 
25¢ to 50¢ per case. 

At the time of these price declines, respondent made adjustments to 
all of its customers having storage or warehouse stocks held by such 
customers for further handling, transportation and distribution to 
the site of retail sale. In making such adjustments the respondent 
did not protect any of its customers on stocks in their warehouses or 
stores which were purchased from jobbers or others and not directly 
from the respondent. Following such price declines, respondent de- 
termined the number of unopened cases held in the warehouse space 
of its various customers for distribution to three or more retail stores 
and made an allowance or rebate on such cases to such customers 
equal to the price reduction. Respondent made no payment on cases, 
open or unopened, held in retail store stocks regardless of the size 
of the retailer or the number of stores owned. In determining the 
amount of allowance to be made, respondent accepted the count of the 
customer who carried a running inventory, but as to those who did 
not, actual count was made by salesmen of respondent. No price 
protection was extended to operators of one or two stores who bought 
and took delivery solely for the needs of those stores. An exception 
to this is the carload purchaser operating one or two stores to whom 
stock protection was granted on unopened cases in the warehouse or 
storage space and only on merchandise received as part of a carload 
shipment. No price protection was extended to a customer operating 
several stores on soap or soap products delivered to a unit store for 
resale solely in that store. 

Respondent did not require that the warehouse or storage stock 
should be in a separate building not in any way physically connected 
with any retail store. Instead, respondent included in its definition 
of warehouse and storage stocks any stocks located in a warehouse 
or storage space from which distribution was made at the customer’s 
expense to the site of retail sale in three or more retail stores. Some of 
respondent’s customers who received price protection on such ware- 
house or storage stocks kept such stock in warehouse or storage space 
physically connected in some way to one of the retail stores from 
which further distribution was made. 

In the administration of its price protection policy respondent care- 
fully determined the eligibility of stocks for payment; carefully de- 
termined the number of cases on which payment should be made in 
accordance with its policy; and limited payments to the amounts so 
determined. No issue was raised in this proceeding of any arbitrary 
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or improper allowances being made to particular customers separate 
and apart from the general plan hereinbefore described. There is 
some evidence of improper classification of customers in several iso- 
lated instances through carelessness or improper conduct of salesmen, 
but these were immediately corrected by the respondent and such 
isolated istances are not at issue in this proceeding, The charges 
of the amended and supplemental complaint were instead directed 
to the general practice of affording warehouse protection to the oper- 
ators of three or more stores while not extending the same protection 
to the operators of one or two stores. 

This issue was further limited by the following stipulation on the 
record by the attorney in support of the complaint: 


«“* * * counsel supporting the complaint agrees, and will so state, 
that he raises no question as to price protection given by respondent 
to the warehouse stocks of chains, voluntaries, cooperatives or others 
kept in a warehouse in a separate building not mm any way physically 
connected with any retail store, while at the same time and in connec- 
tion with the same price reduction denying floor-stock protection to 
other customers who operate retail stores but who maintain no separate 
warehouse, but counsel supporting the complaint will continue to con- 
tend that section 2 (a) of the Robinson-Patman Act is violated when 
floor-stock protection is accorded upon respondent’s products stored 
in the building used as a retail store by the particular customer who 
operates three or more stores under a common ownership while floor- 
stock protection is at the same time denied to other competing cus- 
tomers who operate one or two stores.” (Tr. 2846.) 


By this stipulation the issue was limited to the granting of price pro- 
tection to what is claimed to be warehouse stock stored in a building 
used as a retail store by customers who operate three or more stores 
while refusing this protection to other retail customers who operate 
only one or two stores. This stipulation was made prior to the in- 
troduction of any testimony in opposition to the charges of the 
amended and supplemental complaint respecting warehouse stock 
protection and the testimony in defense was based solely upon the 
issue as so limited. 

It is uncontradicted in this record that when respondent granted an 
allowance on stock stores in a building occupied by one of the stores, 
such allowance was made only on stock stored in the warehouse sec- 
tion for distribution to three or more stores and no allowance was made 
on cases opened or unopened on the floor of the store for replenishment 
of the retail stock. 

There is no evidence in this record that any injury to competition 
was sustained by the single-store or two-store operator by reason of 
4034435735 
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the respondent’s practice of granting warehouse stock protection. No 
price protection was granted by the repondent on normal operating 
stock, which is that stock which the retailer requires to refill his shelves 
and rebuild display. 'This includes all stock in the individual-member 
store other than that stored in the warehouse section for distribution 
to three or more stores. It is uncontradicted in this record that the 
normal operating stocks, including shelf stock, in unit stores of chains 
of three or more stores upon which no price protection was granted by 
the respondent were greater in size than that in single stores or in units 
of two-store operations. Units of chains of three or more stores have 
as a part of their normal working stock more unopened cases than 
do single stores or two-store units. 

On the basis of the present record, it appears that there has been a 
total failure to sustain the charges of the amended and supplemental 
complaint relative to price protection on decline in price, for the fol- 
lowing reasons: 

1. The stipulation entered into by counsel in support of the com- 
plaint, prior to the introduction of any evidence in opposition to the 
charges of the amended and supplemental complaint, in effect aban- 
doned the original theory of the amended and supplemental com- 
plaint; admitted the legality of the practice of extending price 
protection to warehouse or storage stocks and removed as an issue in 
this proceeding the granting of price protection to warehouse stocks 
stored in a separate warehouse. 

2. By reason of this stipulation it must be considered, for the pur- 
pose of this proceeding, that a retail customer maintaining a separate 
and distinct warehouse for supplying three or more stores performs 
a warehousing function which entitles him to the allowances made on 
warehouse stock in the case of price decline. 

3. A customer maintaining a separate warehouse stock in one of 
its units for distribution to three or more stores, including the unit 
store, performs the same warehousing function as the customer main- 
taining a separate warehouse. 

4, While it was stipulated in the record that single and two stores 
who were not accorded price protection compete with customers who 
operate three or more stores and who receive price protection but do 
not have physically separate warehouses, there is no evidence in this 
record that the failure of unprotected customers to receive price pro- 
tection affects their competitive position, ability or opportunity to 
compete with protected customers who do not have physically separate 
warehouses. The evidence on competitive effect relates to competition 


between unprotected customers and chain stores which have physically 
separate warehouses. 
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5. There is no competitive injury to the single or two-store opera- 
tor who does not receive price protection because his unprotected stock 
at the time of any price decline is less than the normal operating stock. 
of the units of chains of three or more stores which is likewise unpro- 
tected. . 

6. On the basis of the present record, the inventory loss to a single- 
store operator resulting from failure to receive price protection on 
price declines occurring at infrequent intervals is at best de minimis 
and cannot affect his competitive position or opportunities. 


II. Count and Recount 


The practice known as Count and Recount is a promotional plan, 
common to the grocery industry, which is designed to stimulate the 
movement of goods which are moving slowly. It is in operation for 
only a short period of time and usually involves only one product. 
During the past ten years this plan has been used by the respondent 
on only two occasions. 

In the operation of this plan in 1948, the respondent issued a pro- 
motional allowance or rebate to chains of three or more stores and to 
jobbers amounting to 50¢ a case on Vel, based upon the number of cases 
moved into the retail store from the warehouse during the periods from 
March 23, 1948, to April 30, 1948, and November 8, 1948, to December 
4,1948. 'The quantity on hand at the warehouse of such customers was 
counted at the beginning of the campaign period to which was added 
the quantity purchased and delivered to the warehouse during the 
campaign period and from the total the quantity on hand in the ware- 
house at the end of the period was subtracted. The difference being 
the amount moved from the warehouse to the individual store, which 
formed the basis for the promotional allowance or rebate. All cus- 
tomers operating less than three stores received no allowance or rebate 
for stock on hand but were charged the lower price on all Vel ordered 
or shipped during the sale period. No allowance or rebate was granted 
to chains of three or more stores on cases opened or unopened in their 
various units. It was the practice of the respondent to notify all of 
its direct customers of the institution of a Count and Recount pro- 
motion and to have its salesmen make a special effort to sell the pro- 
motional merchandise during the period to all customers operating 
less than three stores. 

There is no evidence that an opportunity to participate in the Count 
and Recount Plan was not offered to all chains of three or more stores 
or that operators of less than three stores did not have an opportunity 
to purchase at the reduced price during the campaign period, or that 
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any injury to competition was suffered by any customer of the respond- 
ent by reason of the operation of said Count and Recount Plan. 

The amended and supplemental complaint further charged that 
by reason of a general reduction in price, which frequently followed the 
Count and Recount Plan, certain customers received a second rebate 
on the same merchandise. While it is true that a general reduction in 
price by respondent did become effective on May 5, 1948, and December 
20, 1948, there is no evidence that any customer of respondent received 
a promotional allowance on Count and Recount and a price protection 
allowance on warehouse stock covering the same merchandise. In fact, 
in the operation of these two plans the promotional allowance is re- 
ceived only on merchandise moved to the individual stores and the 
price protection allowance only on warehouse stocks, so that no dupli- 
cation of allowances is possible on the same merchandise. There is 
no evidence that any injury to competition was suffered by any cus- 
tomer by reason of the fact that a general price reduction followed the 
Count and Recount campaign. 

On the basis of the present record, it appears that there has been a 
total failure to sustain the charges of the amended and supplemental 
complaint relative to the Count and Recount practice. 


III. Advertising Allowances 


Count II of the amended and supplemental complaint charged the 
respondent with violation of section 2 (d) of the Clayton Act, in that: 
(1) Payments of allowances for newspaper advertising were not made 
available to all of respondent’s customers because it is not reasonably 
possible for those who purchase smaller quantities of respondent’s 
products to avail themselves of the higher rate which respondent 
pays and agrees to pay for newspaper advertising; and (2) that the 
amounts received by the respondent’s customers are disproportionate 
to the cost of advertising furnished by them in that purchasers of 
large quantities of soap products receive sums which are grossly in 
excess of the cost of the advertising which they furnish whereas 
purchasers of lesser quantities receive much lesser amounts in relation 
to the cost of the advertising they furnish. 

Respondent, in the course of its business in commerce, entered 
into contracts with, and made payments to, its customers for promo- 
tional services and facilities furnished by such customers. In the 
granting of such allowances the respondent used two forms of con- 
tract—(1) Cooperative Advertising Agreement, which was offered 
as a contract to be entered into on an annual basis, and (2) Display 
Feature Advertising Agreement, which was a contract physically 
incorporated as part of the order blank on each order written for 
customers who had not executed the annual contract. 


COLGATE-PALMOLIVE-PEET CO. 533 


525 Decision 


In the Cooperative Advertising Agreement, often referred to as 
the annual contract, respondent agreed to pay to the customer an 
allowance per case ranging from 10¢ to 50¢ per case purchased, depend- 
ing upon the product, on the condition that the customer render sales 
promotions and advertising service by conducting nine feature sales 
annually on each product, three of which to be scheduled during each 
of the four-month advertising periods. Asa part of the feature sales 
the customer was required to place newspaper advertising which shall 
be run in such newspapers as dealer normally uses and that each sale 
be supported by a prominent store display of the product advertised 
and other usual promotional material used on major feature sales. 
The annual contract also provided for an option whereby the customer 
instead of advertising in newspapers could conduct the nine sales as 
required and use handbills in lieu of newspaper advertising. In this 
event the customer was paid 8¢ to 30¢ per case on all products purchased 
and advertised. 

In the Display Feature Advertising Agreement, which was offered 
by salesmen to customers at the time the order was taken, the respond- 
ent agreed to pay to the customer an allowance of 6¢ per case purchased 
on the condition that the customer render sales promotional service, 
consisting of a prominent mass store display, together with a feature 
sale for one week. 

The Cooperative Advertising Agreement, or annual contract, re- 
quired that advertising space used in newspapers should be at least 
equivalent to that given to competitive products, and not less than 
one column inch. While one column inch consisting of 14 agate lines 
was specified in the contract, in practice this provision, identifying 
a minimum of one column inch to constitute a newspaper feature, 
was not observed and respondent has accepted advertising of less than 
one column inch as compliance with its contract. There is no required 
media to be used in newspaper advertising other than that used for 
regular consumer advertising. According to the testimony, any news- 
paper carrying consumer advertising distributed in the territory 
covered by the customer is acceptable. This includes, in addition to 
metropolitan newspapers, local, neighborhood, and foreign-language 
papers, and shopping news, either daily or weekly. 

The existence and availability of said contracts and payments were 
made known by respondent to all of its customers and respondent 
offered said contracts and the opportunity to receive said payments 
to all of its customers. Respondent through its sales employees en- 
deavored to persuade all customers to avail themselves of the con- 
tracts and payments and to furnish the services and facilities called 
for. All direct customers of respondent were offered the choice of 
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executing either the annual contract or the Display Feature Adver- 
tising Agreement and the decision in each case was a matter for the 
retailer’s own judgment and decision based on the retailer’s own 
merchandising policies and choice. 

Many of respondent’s customers, including small, single-store cus- 
tomers, belonging to cooperative or voluntary associations, including 
retailers who have affiliated themselves for the purpose of joint buy- 
ing or joint warehousing, and where such associations wished to ad- 
vertise for their members, it was the practice of respondent to enter 
into its annual contract with such associations and to pay to them the 
advertising allowance based upon the total purchases of the members 
of such associations. For this purpose, the respondent, in addition 
to its regular annual contract, has two forms of annual contracts: 
(1) Cooperative Advertising Agreement for Cooperative Jobbers 
available and offered to jobber groups and cooperatives, and (2) Co- 
operative Feature Advertising Agreement available and offered to 
any group of independent dealers who select a single agent to adver- 
tise for the benefit of all the group. 

The advertiser allowances provided for in its annual contracts were 
paid to customers by respondent at the end of the four-month period, 
specified in the agreement, after verification of the advertising placed 
by the customer, either through report of check made by an inde- 
pendent audit bureau or submission of tear sheets, particularly of 
those publications not covered by the audit bureau. Allowances were 
paid only upon those products which were actually advertised. In 
the event the feature sales were not conducted in all the stores as, for 
example, in the case where the customer failed to provide newspaper 
advertising serving all of the areas of location of all the specified 
stores, payment to the customer was proportionately reduced. The 
‘same was true in the event the customer failed to conduct the minimum 
of nine feature sales annually. In that case payment was also pro- 
portionately reduced. Respondent required that handbill advertise- 
ments supporting feature sales must be printed and copies submitted 
to respondents. This was required as a practical method of insuring 
that the advertisement had been prepared and distributed in good 
faith. 

The attorney in support of the complaint did not file proposed find- 
ings or briefs with the Hearing Examiner but instead argued the 
matter orally, which argument, together with that of the attorney for 
the respondent, has been incorporated in and made a part of the record. 
In the argument the attorney in support of the complaint stated the 


following issues which may now be considered as the issues in this 
proceeding: 
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(a) That it is not reasonably possible for customers who purchase 
‘smaller quantities of respondent’s products to avail themselves of the 
higher rate which respondent pays, and agrees to pay, for newspaper 
advertising because respondent’s contract provides that the adver- 
tising placed must be included in the advertiser’s regular consumer 
advertising and, consequently, if a customer does not do newspaper 
advertising, the rates provided by the annual contract are unavail- 
able to him under any conditions. 

(b) That among the customers who receive advertising allowances 
under the annual contract there is a lack of proportionality because 
such allowances which are paid upon a per case basis have no re- 
lationship to the advertising required to be placed, because there is no 
cutoff point between the per case allowance and the number of ad- 
vertisements to be placed with the result that allowances are paid 
for advertising not placed as distinguished from allowances for ad- 
vertising which is placed. 

As to the first contention, this case was not tried on the theory now 
advanced by the attorney supporting the complaint in his oral argu- 
ment. ‘The evidence in this record is not sufficient to support this 
contention. There is no evidence that the respondent required ad- 
vertising of its products to be included in the customer’s regular ad- 
vertising and the contract does not so state. There is no evidence 
that an isolated advertisement placed by a customer would not be 
considered compliance with the contract or that the respondent has 
ever refused to grant an advertising allowance because the advertise- 
ment appeared as an isolated advertisement in a newspaper. 

Aside from the counsel’s contentions on availability, this question 
arises when the requirements for participation are such that only 
certain customers can in fact participate. There is no evidence in 
this record to support a finding that even the highest rate of payment 
offered by respondent for feature sales, including newspaper adver- 
tising, is not reasonably available to all of respondent’s customers. 
The customer can avail himself of this rate either through use of the 
annual contract or as a member of an association, cooperative or 
affiliated group. The respondent places no restrictions on the news- 
paper which he may use except that it cover the area where his store 
or stores are located thus enabling the use of neighborhood papers 
or weekly or monthly papers at a greatly reduced rate. 

In the absence of evidence that respondent has refused or withheld 
its annual contract from customers for not advertising all of its 
products or a substantial number thereof, it must be assumed that 
even a customer executing the annual contract could, if he so desired, 
participate by advertising only one or more products as his financial 


536 FEDERAL TRADE COMMISSION DECISIONS 


Decision 50 F. T.C. 


condition or needs might dictate. No witness has appeared in this 
proceeding who testified that he wished to participate in the adver- 
tising allowance but could not do so because of the expense. Further- 
more, any customer, who for any reason does not wish to advertise, 
can avail himself of promotional allowances at the rates provided 
by using handbills, radio or television or by conducting feature sales 
with display only. 

As to the third contention that there is a lack of proportionality 
because allowances are paid on a per case basis with no relationship 
to the advertising required to be placed, the evidence in this record 
is such that no finding whatsoever could be made on this point. All 
the record shows is that various newspapers charge different rates; 
that customers use different newspapers; that varying amounts of 
advertising are used by different customers to comply with their con- 
tracts with respondent, and that lineage rates are different as between 
customers even though same newspaper might be used. Furthermore, 
the allowances paid are for feature sales of which advertising is a 
part. Consequently, there is no comparative basis in this record 
which might be used to determine the relationship between the allow- 
ances paid and the advertising required to be placed, and the defi- 
ciencies of this record are such as to be fatal to any finding on this 
point. 

On the basis of the present record it appears that there has been a 
total failure to sustain the allegations of Count II of the amended 
and supplemental complaint charging that the method used by the 
respondent in granting allowances for advertising to its various cus- 
tomers is in violation of Section 2 (d) of the Clayton Act. 

It is therefore ordered, That the amended and supplemental com- 
plaint in this proceeding be, and the same is hereby, dismissed. 


_ HUBER HOGE AND SONS BT AL. 537 


Syllabus 
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CECIL C., HAMILTON, JOHN, AND SIDNEY C. HOGE, AND 
BARBARA OBOLENSKY DOING BUSINESS AS HUBER 
HOGE AND SONS ET AL. 


CONSENT SETTLEMENT IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6097. Oomplaint, May 6, 1958—Decision, Dec. 16, 1953 


Where four partners engaged in business as an advertising agency and mail 
order promotion house, and two individuals engaged in the mail order sale 
and distribution of various items, including books; in advertising a book 

- entitled “TV Owner’s Guide to Operation and Repair” in newspapers and 
periodicals of general circulation, and through broadcasts and direct mail 
advertising— 

{a) Represented falsely that the usual television receiving set purchased after 
the spring of 1947, if cared for according to the instructions in their said 
book, would give sharp and distinct reception without special electronic 
equipment up to 100 miles away from the transmitting station ; 

(b) Represented falsely that through the information and instructions contained 
in said book, an owner would be able to trace each trouble to its souree, 
make needed repairs, and locate and replace worn-out parts; that the book 
gave an effective method of locating burned-out tubes, and that, through 
following such instructions, the owner could prevent major breakdowns and 
keep his set in perfect operating condition ; 

(c) Represented falsely that such instructions would enable the owner to convert 
his set to color, save $65. to $100 per year in service charges, and obtain 
40% discount when purchasing a new set; and 

(d) Falsely represented that by following such instructions, repairs of and 
replacements in television sets might be made by inexperienced persons 
without danger : 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and of competitors and constituted 
unfair and deceptive acts and practices in commerce and unfair methods 
of competition therein. 

Before Ur. Abner Ll’. Lipscomb, hearing examiner. 

Mr. W.J. Tompkins for the Commission. 

Mr. James R. Withrow, Jr., Mr. Thomas J. McFaddenand Donovan, 
Leisure, Newton & Irvine, of New York City, for Huber Hoge and 
Sons. 

Conrad & Smith, of New York City, for Harry Schneiderman and 
Louis Linetsky. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 6, 1953, issued and served 
its complaint on the respondents named in the caption hereof, charging 
them with unfair and deceptive acts and practices in commerce within 
the intent and meaning of said Act. 

The respondents, desiring that this proceeding be disposed of by 
the consent settlement procedure provided in Rule V of the Commis- 
sion’s Rules of Practice, solely for the purpose of this proceeding, any 
review thereof and the enforcement of the order consented to, and 
conditioned upon the Commission’s acceptance of the consent settle- 
ment hereinafter set forth, and as to respondents Cecil C. Hoge, 
Hamilton Hoge, John Hoge, Sidney C. Hoge and Barbara Obolensky 
in lieu of answer to said complaint, and as to respondents Harry 
Schneiderman and Louis Linetsky, also known as Louis Linett, in 
lieu of the answer to said complaint heretofore filed by them and 
which, upon acceptance by the Commission of this consent settlement, 
is to be withdrawn from the record, hereby : 

1. Admit all of the jurisdictional allegations set forth in the com- 
plaint. 

2. Consent that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion and order to cease 
and desist. It is understood that the respondents in consenting to 
the Commission’s entry of said findings as to the facts, conclusion and 
order to cease and desist specifically refrain from admitting or denying 
that they have engaged in any of the acts or practices stated therein 
to be in violation of law, or that such acts and practices, if engaged 
in, would be in violation of law. 

3. Agree that this consent settlement may be set aside in whole or 
in part under the conditions and in the manner provided in Paragraph 
(f) of Rule V of the Commission’s Rules of Practice. 

4. Assert that they have ceased advertising and selling the products 
here involved, namely, a book entitled “TV Owner’s Guide to Opera- 
tion and Repair.” 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission has reason to believe are unlawful, 


1The Commission’s “Notice” announcing and promulgating the consent settlement as 
published herewith, follows: 


The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on December 16, 1953, and ordered 
entered of record as the Commission’s findings as to the facts, conclusion, and order in 
disposition of this proceeding. 


The time for filing report of compliance pursuant to the aforesaid order runs from the 
date of service hereof. 
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the conclusion based thereon and the order to cease and desist, all of 
which the respondents consent may be entered herein in final 
disposition of this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondents Cecil C. Hoge, Hamilton Hoge, John 
Hoge, Sidney C. Hoge and Barbara Obolensky are individuals and 
copartners and prior to October 1, 1952, were engaged in business as 
an advertising agency and mail order promotion house under the 
trade name of Huber Hoge and Sons with their office and principal 
place of business at 699 Madison Avenue, New York, New York. 
Effective October 1, 1952, the business known as Huber Hoge and Sons 
was incorporated under the laws of the State of New York as Huber 
Hoge and Sons, Inc., with respondents Cecil C. Hoge, Sidney C. Hoge 
and John Hoge as directors and president, vice president and secretary, 
respectively. Respondent Harry Schneiderman is an individual 
doing business under the trade name of Bedford Company with his 
office and principal place of business at 799 Broadway, New York, 
New York. He is engaged in the mail order business and sells and 
distributes in the course of such business various items, including 
books. Respondent Louis Linetsky is an individual and is employed 
in the business known as Bedford Company. He is also known as 
Louis Linett. His address is the same as that of respondent Harry 
Schneiderman. All of the respondents have participated in the per- 
formance of the acts and practices hereinafter set forth, except as 
otherwise specifically stated. 

Par. 2. Beginning in 1952 the respondents engaged in the sale and 
distribution of a book entitled “TV Owner’s Guide io Operation and 
Repair”. Respondents caused said book, when sold, to be transported 
from the State of New York to purchasers thereof located in various 
other States of the United States and in the District of Columbia. 
Respondents maintained a substantial course of trade in their said — 
book in commerce, as “commerce” is defined in the Federal Trade 
Commission Act. 

Par. 8. In the course and conduct of their said business, and for 
the purpose of inducing the purchase of said book, respondents have 
made many statements with regard to the ability of owners of televi- 
sion sets to keep their sets in proper working order by following the 
instructions contained in said book. These representations have been 
made by means of advertisements inserted in newspapers and other 
periodicals having a general circulation in the United States, by radio 
broadcasts, and by means of direct mail advertising. 
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Par. 4. Through the use of various statements made in said adver- 
tisements, respondents represented, directly and by implication, that, 
if cared for according to the instructions in their book, the usual tele- 
vision receiving set purchased after the spring of 1947 will give a sharp 
and distinct reception, without special electronic equipment, up to 100 
miles away from the transmitting station; that through the informa- 
tion and instructions contained in said book a television owner will be 
able to trace each trouble to its source, make needed repairs, locate and 
replace wornout parts; that the book gives an effective method of 
locating burned-out tubes; that by following the instructions in the 
book the owner can prevent major breakdowns and keep his set in 
perfect operating condition, convert his set to color, save $65 to $100 
per year in service charges and obtain 40% discount when purchasing 
a new set; and that, by following the instructions in said book, repairs 
of, and replacements in, television sets may be made by inexperienced 
persons without danger. 

Par. 5. The said representations as set forth in Paragraph Four 
hereof are false, deceptive, and misleading. In truth and in fact, the 
failure to receive sharp and distinct pictures over a television receiver 
is sometimes governed by factors outside of the receiving set. Many 
television sets are so located as to make sharp and distinct picture re- 
ception an impossibility. Even those set owners whose sets are favor- 
ably located cannot always get sharp and distinct pictures because 
present day telecasting conditions make perfect or even satisfactory 
reception impossible in many instances. By using the most modern 
electronic equipment available and by following all of the instructions 
contained in respondents’ book, a sharp and distinct picture reception 
cannot under all circumstances be obtained on present day television 
receivers from a telecasting station located as much as or slightly less 
than 100 miles away. The book contains information that should en- 
able the television owner to make a number of different kinds of simple 
repairs but will not enable him to trace every trouble to its source or 
make all needed adjustments. The book does not inform the set owner 
as to how he may himself locate or replace wornout parts. The in- 
formation contained therein may enable the owner to locate burned- 
out tubes in some instances. The majority of tube failures, however, 
are not due to burnout. The method of detecting defective tubes 
recommended is not an effective method of detecting a defective tube. 
Compliance with the instructions set out in this book will not enable 
a set owner to maintain his set in perfect working condition or prevent 
major breakdowns, will not enable a set owner to convert his set for 


colored reception ; furthermore, colored television pictures are not now 
obtainable. 
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It is impossible to estimate the annual cost of television upkeep. 
Many sets give good reception for a year or longer without any servic- 
ing either by the owner or a repairman. It is therefore not possible 
to state what amount, if any, can be saved by reason of the information 
contained in said book. While information in the book may enable a 
person to select a television set more suitable for his purposes than 
would ordinarily be possible without such information, its use will 
not enable him to obtain a discount, the matter of price being entirely 
under sole control of the dealer. There is an element of danger to an 
inexperienced person who attempts to repair or replace parts in a 
television receiver. Some picture tubes retain an electric charge for 
a considerable time after the wall plug is removed and are capable of 
giving a shock which may have serious consequences. 


CONCLUSION 


The aforesaid acts and practices of the respondents, as herein found, 
are all to the prejudice and injury of the public and of respondents’ 
competitors and constitute unfair and deceptive acts and practices 
and unfair methods of competition in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


It is ordered, That respondents Cecil C. Hoge, Hamilton Hoge, John 
Hoge, Sidney C. Hoge and Barbara Obolensky, individually and as 
copartners doing business under the name of Huber Hoge and Sons, 
or under any other name, and respondent Harry Schneiderman, doing 
business under the name of Bedford Company or under any other 
name, and respondent Louis Linetsky, also known as Louis Linett, and 
the respective respondents’ agents, representatives, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale or distribution of the book entitled “TV 
Owner’s Guide to Operation and Repair,” whether sold under the same 
or any other name, or any book of substantially the same contents, in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 

1. Representing that ownership of and compliance with the instruc- 
tions set forth in the “TV Owner’s Guide to Operation and Repair” 
will enable « television set owner to maintain his set in perfect oper- 
ating condition or prevent major breakdowns; 

‘(a) Trace the source of all troubles; 

(b) Make all needed repairs; 

~ (ce) Locate or replace all worn-out parts; 
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(d) Convert television sets to color; 

(e) Save any stated amount in service charges; 

(£) Obtain a discount upon purchase of a television set. 

9, Representing that said book gives an effective method of detect- 
ing defective tubes. 

3. Representing that, by following the instructions in said book, 
repairs or replacements may be made without danger. 

4, Misrepresenting the distance from transmitting stations at which 
television sets, maintained in accordance with the instructions in said 
book, will give sharp and distinct reception. 

It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with this order. 

Dated: Oct. 20, 1953. 

(sgd.) Cecil C. Hoge 
Crcit C. Hocr 
Dated: Oct. 28, 1953. 
(sgd.) Hamilton Hoge 
Hamitton Hoc 
Dated: Oct. 20, 1953. 
(sgd.) John Hoge 
Joun Hoecn 
Dated: Oct. 23, 1953. 
(sgd.) Sidney C. Hoge 
Sipner C. Hoce 
Dated: Oct. 23, 1953. 
(sgd.) Barbara Obolensky 
BarBara OBOLENSKY 
Individually and as copart- 
ners doing business as 
Huber Hoge and Sons. 
Dated Oct. 21, 1953. 
(sgd.) Harry Schneiderman 
Harry SCHNEIDERMAN, 
doing business as Bedford 
Company. 
Dated: Oct. 21, 1953. 
(sgd.) Louis Linett 
Louis Linetsxry, 


also known as Louis Linett. 

7 Spb eg consent settlement is hereby accepted by the Federal 
rade Commission and ordered entered of record t 

Eee tam rd on the 16th day of 
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In THE MATTER oF 
CHARLES ANTELL CO., INC. ET AL. 


DECISION IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION ACT 


Docket 6102. Complaint, June 8, 1953—Decision, Dec. 19, 1958 


Where the corporation and its three officers, joint owners of its entire stock, 
engaged in the interstate sale and distribution of their “Charles Antell 
Formula No. 9” for the hair, “Charles Antell Shampoo,” and “Hexachloro- 
phene Soap”; together with an advertising agent whose principal client 
they were; in advertising their said “Formula No. 9” and “Shampoo” in 
daily papers and by broadcasts from many radio and television stations, 
directly and by implication— 

(a) Represented falsely that the main ingredient in said “Formula No. 9” was 
lanolin, that lanolin was the only natural oil or greasé that is absorbed by 
the hair or scalp, that the lanolin therein would reach the roots of the hair, 
and that it would cleanse the hair; 

(b) Represented that the use of said “Formula” would loosen the scalp and 
constitute an effective treatment for infected scalp, dandruff, and cracked 
and split hair; and would remedy the damage caused by improper dyeing, 
permanents, burning and other harmful practices; 

The facts being that it would not alone loosen the scalp; while use thereof as 
directed with massage and brushing would remove dandruff, it was not an 
effective treatment for said condition or infected scalps; and while its use 
would make the hair less brittle and more pliable and improve the appear- 
ance of hair which was cracked, split, or otherwise damaged by improper 
dyeing, permanents, burning and other harmful practices, it would not 
remedy the cause of cracked or split hair; 

(c) Represented that use thereof would promote the growth of hair and im- 
prove the hair by imparting to it health and vitality, would change the 
color thereof, and would not leave grease on the hair; 

The facts being that, while brushing, pulling, and massaging the hair regularly 
with said “No. 9” served as a stimulant to the circulation in and around 
the hair roots and thus helped maintain normal scalp and hair health, it 
would not grow hair; and, while used in excessive amounts, it might darken 
and leave grease on the hair of some persons, use as directed or in moderate 
amounts would not bring about such results; 

(d). Represented falsely that use thereof would cause the hair to curl and 
would prevent loss of hair and baldness ; 

(e) Represented that the hormones contained in said ‘‘Shampoo” cleaned or 
aided in the cleaning of the hair and scalp; the facts being that it had not 
contained hormones for more than a year, and hormones have no cleansing 
action ; 

(f) Represented falsely that their said ‘“Hexachlorophene Soap” would remove 
twenty-five times more dirt and other foreign matter from the skin than 
ordinary soap; 

(g) Falsely represented that said soap would prevent. the development of 

' impetigo and cradle cap in the case of babies; and pimples, boils, black- 
heads, or other skin blemishes of external origin generally; and 


544 FEDERAL TRADE COMMISSION ‘DECISIONS 
‘Findings 50 F. T. C. 


(h) Represented that said “Formula No. 9” came in sizes that normally sell 
at $3.98 and $4.95, but that said prices were reduced to $2.00 and $3.00, 
respectively, as special introductory offers; when in fact said so-called 
special introductory prices were the regular prices. at. which said product 
has been sold for a long time: 

Held, That such acts and practices constituted unfair and deceptive acts and 
practices in commerce. 


Before Mr. John Lewis, hearing examiner. 
Mr. William L. Pencke, for the Commission. 
Mr. Bernard H. Herzfeld, of Baltimore, Md., for respondents. 


DECISION OF THE CoMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated December 19, 1953, the 
initial decision in the instant matter of hearing examiner John Lewis, 
as set out as follows, became on that date the decision of the Com- 
mission. 


INITIAL DECISION BY JOHN LEWIS HEARING EXAMINER 
: 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 8, 1953, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair and 
deceptive acts and practices in commerce in violation of the provisions 
of said Act. After the issuance of said complaint and the filing of 
respondents’ answer thereto, hearings were held before the above- 
named hearing examiner, theretofore duly designated by the Commis- 
sion, at which hearings counsel for respondents and counsel support- 
ing the complaint entered into a stipulation as to the facts in this 
proceeding in lieu of oral testimony and other evidence in support of 
or in opposition to the allegations of the complaint, said stipulation 
being spread upon the record at said hearings and duly filed in the 
office of the Commission. Thereafter, the proceeding regularly came 
on for final consideration by the hearing examiner upon the complaint, 
answer, and stipulation, counsel having elected not to file proposed 
findings and conclusions for consideration by the hearing examiner, 
and oral argument not having been requested ; and said hearing exam- 
iner, having duly considered the record herein, finds that this proceed- 
ing is in the interest of the public and makes the following findings as 
to the facts, conclusion drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


_ Paracrarn 1. Respondent Charles Antell, Inc., (incorrectly named 
in the complaint as Charles Antell Co., Inc.) is a corporation, organ- 


CHARLES ANTELL CO., INC., ET AL. 545 
543 Findings 


ized and existing under the laws of the State of Maryland, with its 
office and principal place of business located at 112 South Street, Balti- 
more, Maryland. 

Respondent T. A. A., Inc., is a corporation, organized and existing 
under the laws of the State of New York with its office and principal 
place of business located at 1710 Broadway, New York, New York, and 
another place of business at 4 West Eager Street, Baltimore, Mary- 
land. The individuals named in the complaint are not officers of 
T. A. A., Ine: 

Respondent Charles D. Kasher is President of Charles Antell, Inc. 
Respondent Leonard L. Rosen is Vice President, Secretary and Chair- 
man of the Board of Charles Antell, Inc. These individuals direct, 
manage and control the policies and activities of said corporate re- 
spondent. Respondent Julius J. Rosen is Vice-President and Trea- 
surer of Charles Antell, Inc. This individual participates in the direc- 
tion, management and control of the policies and activities of said 
Charles Antell, Inc. 

The principal office and place of business of respondent Charles D. 
Kasher is located at 1710 Broadway, New York, New York; that of 
Julius J. Rosen is located at 112 South Street, Baltimore, Maryland, 
and that of respondent Leonard L. Rosen is located at 4 West Eager 
Street, Baltimore, Maryland. 

Par. 2. For more than two years last past, respondents Charles 
Antell, Inc., Charles D. Kasher, Leonard L. Rosen and Julius J. 
Rosen, have been, and are now, engaged in the sale and distribution of 
certain cosmetic products, as “cosmetics” are defined in the Federal 
Trade Commission Act, and a soap. 

Respondent T. A. A., Inc., has been and is, the advertising agent for 
respondent Charles Antell, Inc., and it, as well as the individual re- 
spondents Charles D. Kasher and Leonard L. Rosen have prepared and 
caused the dissemination of, or participated in the preparation and 
dissemination of, the advertising matter to which reference is herein- 
after made. 

Respondents Charles D, Kasher, Leonard L. Rosen and Julius J. 
Rosen, jointly own all of the stock of respondent Charles Antell, Inc. 
Said corporate respondent is the principal client of respondent. 
T. A. A., Inc., and there exists a close business relationship between 
all of said respondents. 

The designations used by respondents for said cosmetic products 
and soap, the essential information in regard to the composition 
thereof, and the directions for use of the cosmetic products, are as 
follows, except that hormones have not been used in either Charles 
Antell Formula No. 9 or Charles Antell shampoo since approximately 
June 1952: 


40354483—57—— 36 
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Designation: CHARLES ANTIELL Formula #9 


Composition : Parts Hormone 
Lanolinv]2. eee ene 13 6.9 ce of a 8% Alpha UEstradiol in 
Petroleum 22... 8 Propylene Glycol solution for every 
Mineral Oil_-..--_---. 20.5 1000 lbs. of finished cream. 
Paranin Cena ceo sone 8. 05 
Cetyl Alcohol_____-_-__ . 49 
Stearic Acid________--_ 10. 4 
TEA (triethanolamine). 2.47 
Propylene Glycol _--_-- BPA 
Vee Gum (colloidal 
CIRY) eee ae eee . 36 
Methyl Parasept_-__-_- 092 
Wateripee mee oe ee Le 82. 35 
Perini.) be en . 25 


Directions for use: 

Before applying, massage scalp thoroughly with finger tips to stimulate 
circulation. Then apply a small portion of Formula No. 9 to finger tips. Liquefy 
by rubbing in palms of hands. Massage thoroughly into scalp and through 
hair. Should be repeated daily for best results. 

Designation: CHARLES ANTELL SHAMPOO 


Composition : Percent 
Oleic ACC 228 fac eel oe Be Bo 4 ek Be Se 7.37 
JOCOMUL TOL we CCW Ale eae ee ek ee 6. 42 
G-1441 (derivative of lanolin sorbitol) _-_______________________ 0. 883 
MINA (monoethanolamine) 2=22--— ean oe er ee ee 2.19 
THA (triethanolamine) sb Seb a2 oi eee Cee 38. 64 
Protovac 8894 (protein caseinate derivative) _...__________________ 0. 475 
Propylene Glycoliteh...c.6 522 oe a es ee 8. 94 
Sequestrene AA (ethylene diamine tetra acetic acid) --__-_-_-_______ 0. 357 
PCLT Ca a ee a 0. 208 
WeSiGG) SEER aoa ete Oe cae a 69.5 


Horomone (Alpha estradiol 160ce of a 8% solution of Alpha Estradiol in 
Propylene Glycol for 42,000 lbs. of finished shampoo.) 
Directions for use: 

Wet Hair Thoroughly and Apply a small amount of Shampoo, Work Shampoo 
into Generous Lather. Rinse with tepid water. Repeat these steps For a 
Thorough Cleansing. 


Designation: HEXACHLOROPHENE SOAP 


Composition : Max. % Min. % 
Moisture and matter volatile at 105 degrees O,_____________ 15.0 
Sum of free alkali, total matter insoluble in alcohol and so- 
dium ‘chigbide.. 5.030, <scbdipulect co ae eee a leg 
Free alkali, calculated as NaOH______._.-.__- 0.1 
Matter insoluble iin HO0Su_cr Wiiinneioba Fees ae 0. 4 
Unsaponified saponifiable (free fat)_-_._._.-.._..__. 0.3 


Anhydrous Soap 
Lanolin—one percent 
Chlorophyll—1/100 percent 
Mexachlorophene—Two percent 
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“Par. 3. Respondents Charles Antell, Inc., and Charles D. Kasher, 
Leonard L. Rosen and Julius J. Rosen cause said cosmetic products 
and soap, when sold, to be transported from their place of business 
in the State of Maryland to purchasers thereof located in various other 
States of the United States and in the District of Columbia. Said 
respondents maintain, and at all times mentioned herein have main- 
tained, a course of trade in said products and soap in commerce, 
between and among the various States of the United States and in the 
District of Columbia, and such trade has been and is substantial. 

Par. 4. In the course and conduct of said business, respondents have 
disseminated and caused the dissemination of certain advertisements 
concerning said cosmetic products by the United States mails and by 
various means in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, including, but not limited to newspaper ad- 
vertisements in the Evening Bulletin, Providence, Rhode Island, of 
February 19, 1952, the Baltimore, Maryland, News Post of November 
18, 1951, and the Sunday Star, Washington, D. C., of May 18, 1952; 
and radio and television broadcasts entitled “Hair Raising Tale,” 
“Some of My Best Friends are Women,” “Hollywood Story” and 
“Hare Magic,” transmitted over radio and television stations WFIL- 
TV and WIP at Philadelphia, Pennsylvania, KF RC at San Francisco, 
California, and many other radio and television stations in the United 
States, said broadcasts being of sufficient power to carry them across 
State lines, for the purpose of inducing and which were likely to in- 
duce, directly or indirectly, the purchase of their said products; and 
respondents have also disseminated, and caused the dissemination of, 
advertisements concerning said products by various means including, 
but not limited to newspaper advertisements and the aforesaid radio 
and television broadcasts, for the purpose of inducing, and which were 
likely to induce, directly or indirectly, the purchase of their said cos- 
metic products in commerce, as “commerce” is defined in the Federal 
Trade Commission Act. 

In the further course and conduct of said business, respondents made 
certain statements more than a year ago and which have not been 
repeated since that time concerning their hexachlorophene soap includ- 
ing, but not limited to, television broadcasts over television station 
WMALI-TV at Washington, D.C. Among and typical of said state- 
ments, but not all inclusive, were the following: 

"Even if you are one of the two out of five people who bathe daily, you’re only 
1/25 as clean as you could be. Yor if we’re really clean after a bath why do we 
spend millions of dollars on deodorants to prevent body odor. * * * A beautify- 


ing, soothing soap because of the lanolin, and a soap that will make you 25 
times cleaner than ordinary soap because of the hexachlorophene. 
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Why is a baby that is bathed carefully every day in danger of impetigo, 
diaper rash and cradle cap? Why do people have externally caused skin blem- 
ishes—pimples, boils and blackheads? Because ordinary soap cannot kill 
the millions of skin bacteria that are the cause of body odor of babies’ impetigo 
and skin rashes and of skin blemishes of external origin. All ordinary soap 
can do is wash a few of these bacteria away * * *. For the first time there 
is an ingredient that, added to soap, will kill these bacteria on contact and will 
continue to kill them as they get on your skin. One bath with this soap is as 
effective as a bath every hour for 24 hours with ordinary soap. 

Par. 5. Through the use of the advertisments referred to in Para- 
eraph 4 with respect to Charles Antell Formula No. 9 and Charles 
Antell Shampoo and the advertisements quoted in said paragraph with 
respect to Hexachlorophene Soap, respondents have made, directly 
and by implication, the following representations: 

A. With respect to Charles Antell Formula No. 9: 

1. That the main ingredient in said product is lanolin; that the 
lanolin is full strength or maximum potency and that no other oils or 
greases are present. 

2. That lanolin is the only natural oil which will or can be absorbed 
by the hair and scalp and that the lanolin in said product will be 
absorbed to the extent that it will reach the roots of the hair; that 
lanolin will cleanse the hair. 

3. That the use of said Formula No. 9, according to directions, will 
loosen dry scalp and constitute an effective treatment. for, infected 
scalp, dandruff and cracked and split hair; will remedy the damage 
caused by improper dyeing, permanents, burning and other harmful 
practices; will promote the growth of hair and improve the hair by 
imparting to it health and vitality; will not change the color of the 
hair and will not leave grease on the hair. 

4. That the use of said product will cause the hair to curl. 

5. That its use will prevent loss of hair and baldness. 

B. With respect to Charles Antell Shampoo: 

That said shampoo contains substantial quantities of lanolin and 
that the hormones contained in said product clean or aid in the 
cleaning of the hair and scalp. 

C. With respect to Hexachlorophene Soap: 

1. That said soap will remove twenty-five times more dirt and other 
foreign matter from the skin than ordinary soap. 

2. That said soap will prevent the development of impetigo and 
cradle cap in the case of babies, and pimples, boils, blackheads or 
other skin blemishes of external origin generally. 

Par. 6. The foregoing representations with respect to the said cos- 
metic products and soap are false and misleading in material re- 
spects and, with respect to said cosmetic products, constitute “false 
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advertisements” as that term is defined in the Federal Trade Com- 
mission Act. In truth and im fact: 

A. With respect to Charles Antell Formula No. 9: 

1. The main ingredient in said product from a percentage stand- 
point is not lanolin, but the lanolin present in the product is of full 
strength or maximum potency. 

2. Lanolin is not the only natural oil or grease that. is absorbed by 
the hair or scalp. Lanolin may be absorbed into the scalp but will 
not reach to the roots of the hair. Lanolin will not cleanse the hair. 

3. Said Formula No. 9 alone will not loosen the scalp. While the 
use of said product as directed with massage and brushing of the 
hair will effectively remove dandruff, it is not an effective treatment 
for dandruff or infected scalp. While the use of said product will 
make the hair less brittle and more pliable and improve the appear- 
ance of hair that is cracked, split or otherwise damaged by improper 
dyeing, permanents, burning and other harmful practices, its use will 
not remedy the cause of cracked or split hair. Formula No. 9 will not 
grow hair. However, brushing, pulling and massaging of the hair 
with Formula No. 9 regularly, serves as a stimulant to the circulation 
in and around the hair roots and, since a healthy condition of the hair 
and scalp is aided by proper circulation, stimulation by this proce- 
dure will help maintain normal scalp and hair health. Formula No. 9 
used. in. excessive amounts may darken the hair and leave grease on 
the hair of some persons. However, the use of Formula No. 9 as 
directed, or in moderate amounts, will not. darken the hair nor leave 
grease on the hair. 

4. When the hair has been set in curls or in some other manner 
Formula No. 9 will help keep it as so set or arranged. However, said 
product ‘will not curl the hair. 

5. It will not prevent the loss of hair or baldness. 

B. With respect to Charles Antell Shampoo: 

Said shampoo does contain lanolin by the presence of G—1441 which 
is described as a modified or refined or processed lanolin product. 
However, said shampoo has not contained hormones for more than 
one year and has not been so advertised for more than one year. 
Moreover, hormones, if present, have no cleansing action. 

C. With respect to Hexachlorophene Soap: 

1. Respondents’ soap is no more effective than ordinary soap as a 
cleansing agent for the removal of dirt, grit, and other soil. 

9. Respondents’ soap will not prevent impetigo and cradle cap in 
ease of babies nor prevent the development of pimples, blackheads 
or other skin blemishes generally, however caused. 

Par. 7. In the course and conduct of their business, respondents 
represent and have represented that said Formula No. 9 comes in sizes 
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that normally sell at $3.98 and $4.95, respectively, but that said prices: 
are reduced to $2.00 and $3.00, respectively, as special introductory 
offers. In truth and in fact, said so-called special introductory prices. 
are the regular prices at which said products are and have been sold 
for a long period of time. 

Par. 8. The use by respondents of the said false advertisements: 
with respect to the cosmetic products and the false, misleading and 
deceptive statements made with respect to the said soap, has had, and 
now has, the capacity and tendency to mislead and deceive a sub- 
stantial portion of the purchasing public into erroneous and mistaken 
belief that the statements and representations contained in the adver- 
tisements are true; and into the purchase of substantial quantities of 
said products by reason of said erroneous and mistaken belief. 


CONCLUSION 


The acts and practices of respondents, as hereinabove found, are all 
to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce, within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondent Charles Antell, Inc., a corpora- 
tion, and its officers, and respondents Charles D. Kasher, Leonard 
L. Rosen and Julius J. Rosen, individually, and respondent T. A. A., 
Inc., a corporation, and its officers, and respondents’ respective agents, 
representatives and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale or distribu- 
tion of Charles Antell Formula No. 9 and Charles Antell Shampoo,. 
or any products of substantially similar composition or possessing 
substantially similar properties, whether sold under the same names 
or any other names, do forthwith cease and desist from, directly or 
indirectly : 

1. Disseminating or causing to be disseminated any advertisement 
by means of the United States mails or by any means in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, 
which advertisement represents, directly or through inference, 

(a) With respect to Charles Antell Formula No. 9: 

(1) That the main ingredient in said product is lanolin; 

(2) That lanolin is the only natural oil or grease that is absorbed 
by the hair or scalp or that the lanolin in said product is absorbed 
by the scalp to the extent that it will reach the roots of the hair; — 

(8) That the lanolin in said product will cleanse the hair; 
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(4) That its use will loosen the scalp or constitute an effective 
treatment for dandruff or infected scalp ; 

(5) That it will remedy the cause of cracked or split hair or will 
remedy the damage caused by improper dyeing of the hair, perma- 
nents, burning or other harmful practices having to do with the hair; 

(6) That the use of said products, as directed or otherwise, will 
promote the growth of the hair; 

(7) That the use of said product will give the hair health or 
vitality, except to the extent that brushing, pulling and massaging 
of the hair and scalp with said product regularly serves as a stimu- 
lant to circulation around the hair roots and thereby helps maintain 
normal scalp and hair health; 

(8) That the use of said products will not change the color of the 
hair or will not leave grease on the hair, unless such representation 
is limited to cases where said product is used in moderate amounts 
as directed ; 

(9) That its use will cause the hair to curl; 

(10) That its use will prevent the loss of hair or baldness. 

(b) With respect to Charles Antell Shampoo: 

That the hormones present in said product will have any cleansing 
action on the hair. 

2. Disseminating, or causing the dissemination of any advertisement 
by any means for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of either of said prod- 
ucts, which advertisement contains any of the representations pro- 
hibited in Paragraph 1 hereof. 

It is further ordered, That respondents Charles Antell, Inc., a cor- 
poration, and its officers, and respondents Charles D, Kasher, Leonard 
L. Rosen, and Julius J. Rosen, individually, and respondent T. A. A., 
Inc., a corporation, and its officers, and respondents’ respective agents, 
representatives and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale or distribu- 
tion in commerce as “commerce” is defined in the Federal Trade Com- 
mission Act, of the product known as Hexachlorophene Soap, or any 
other soap or product of substantially similar properties, whether sold 
under the same name or any other name, do forthwith cease and 
desist from: 

1. Misrepresenting, directly or by implication, the effectiveness of 
said soap as a cleansing agent. 

2. Representing, directly or by implication, that the use of said soap 
will prevent impetigo or cradle cap in case of babies or prevent the 
development of pimples, boils, blackheads or other skin blemishes 
generally. 
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It is further ordered, That respondents Charles Antell, Inc., a cor- 
poration, and its officers, and respondents Charles D. Kasher, Leonard 
L. Rosen, and Julius J. Rosen, individually, and respondent T. A. A., 
Inc., a corporation, and its officers, and respondents’ respective agents, 
representatives and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale or distribu- 
tionin commerce, as “commerce” is defined in the Federal Trade 
Commission Act, of any article of merchandise do forthwith cease and 
desist from representing, directly or by implication : 

That it is being sold at a reduced price when such price is the price at 
which the article is usually and regularly sold. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of December 19, 1953]. 
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In THE MATTER OF 
MANCO WATCH STRAP CO., INC. 
Docket 5854. Complaint, Feb. 23, 1951—Decision, Dec. 21, 1958 


Charge: Advertising falsely and neglecting to disclose source of watch bands. 


Before Mr. Clyde M. Hadley and Mr. Farl J. Kolb, hearing examin- 
ers. 

Mr. Jesse D, Kash for the Commission. 

Sperry, Weinberg & Ruskay, of New York City, for respondent. 


Orver GRANTING ResponpeNnt’s ArpraL From Inrit1aAL DECISION OF 
Hearing ExaMIner AND DEcISION oF THE CommMIssION DISMISSING 
CoMPLAINT 


This matter came on to be heard upon the complaint of the Commis- 
sion, respondent’s answer thereto, testimony and other evidence in 
support of and in opposition to the allegations of the complaint, initial 
decision of the hearing examiner and the appeal therefrom by re- 
spondent, and briefs and oral argument of counsel. 

The complaint alleges that the respondent imports watch bands 
from Occupied Japan and China in bulk and also expansion bands 
from China, to which respondent attaches end pieces of domestic 
manufacture to make completed bands, and that these bands bear 
words showing the country of origin imprinted on a link on the inside 
of a band in words so small and indistinct as to be practically illegible 
to the naked eye. Those of such products as are not resold in bulk 
are attached to cards, in a manner which conceals the aforesaid mark- 
ings, the complaint additionally alleges, and it is further charged 
that the sale thereof in commerce under the manner aforesaid has 
the tendency and capacity to mislead retailers and members of the 
purchasing public into the erroneous and mistaken belief that said 
bands are wholly of domestic origin. 

The hearing examiner in his initial decision concluded that the al- 
legations of the complaint in substance have been supported by the 
evidence in the record, and the order contained in such initial de- 
cision would require respondent, among other things, to cease offering 
watch or wrist bands or similar products imported from any foreign 
country without affirmatively disclosing thereon, or in immediate 
conjunction therewith, the fact that they are of foreign origin. 

It appears from the record that many of the bands distributed by 
respondent in commerce are sold to the purchasing public through the 
channels of variety store chains. 
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The evidence in the record indicates that there are no domestic 
watch or wrist bands which are sold at prices comparable to the prices 
at which respondent’s imported bands are sold. There is no evidence 
in the record showing a preference on the part of a substantial number 
of members of the purchasing public for the higher priced domestic 
bands over respondent’s lower priced imported bands. The Com- 
mission is therefore of the opinion that the complaint herein should 
be dismissed. This determination accordingly renders it unnecessary 
to rule more specifically on each of the objections to the initial de- 
cision raised in respondent’s appeal. 

The Commission having duly considered the matter and being now 
fully advised in the premises, and having concluded in such connec- 
tion that respondent’s appeal should be granted: 

It is ordered, therefore, That respondent’s appeal from the initial 
decision of the hearing examiner be, and it hereby is, granted, and 
that the complaint herein be, and it hereby is, dismissed. 

Commissioner Mead dissenting and Commissioners Howrey and 
Gwynne not participating for the reason that oral argument on 
respondent’s appeal from the initial decision of the hearing examiner 
was heard prior to their appointment to the Commission. 
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4 In tHe Marter or 
PILLSBURY MILLS, INC. 
Docket 6000. Order and opinions, Dec. 21, 1958 


Before Mr. Everett F. Haycraft, hearing examiner. 

Mr. L.E. Creel, Jr., Mr. J. Wallace Adair and Mr. Brockman Horne 
for the Commission. 

Hogan & Hartson and Mr. E. Barrett Prettyman, Jr., of Washing- 
ton, D. C., and Mr. Terrance Hanold, of Minneapolis, Minn., for 
respondent. 


Orper Grantine Appran In Part, Setrine Asipe Inrrtat Decision 
AND RemMANDING PROCEEDING To HEARING EXAMINER 


This matter is before the Commission upon an appeal by counsel 
supporting the complaint from an initial decision of the hearing 
examiner dismissing the complaint without prejudice, briefs in sup- 
port of and in opposition to said appeal and oral argument of counsel. 

In support of this appeal, it is contended that the hearing examiner 
erroneously held that the allegations of the complaint are not sup- 
ported prima facie by reliable, probative and substantial evidence. 
For the reasons stated in the written opinion of the Commission, which 
is being issued simultaneously herewith, the Commission is of the 
opinion that a prima facie case has been made out and that the com- 
plaint was improperly dismissed. 

Counsel supporting the complaint in their appeal also take exception 
to rulings of the hearing examiner excluding evidence relating to 
alleged price discriminations by respondent in Arkansas and Louisi- 
ana, excluding certain market surveys made by several Scripps- 
Howard newspapers, by Good Housekeeping Magazine and by the 
New York World-Telegram, excluding a summary of family flour and 
mix purchases made by the Weona Food Stores of Memphis and 
granting respondent’s motion to strike all evidence relating to Oven 
Ready Biscuits. 

The evidence as to the alleged price discrimination relates to prices 
at which respondent sold family flour in regions outside of the south- 
east area. At the most, such evidence could only tend to show that 
respondent in the past may have abused economic power in the family 
flour market in other areas than the flour market with which this pro- 
ceeding is concerned... It is believed that such evidence was properly 
excluded from this record. 
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The hearing examiner did not reject all evidence of the results of 
market surveys. His rulings on this type of evidence which are 
excepted to in this appeal are based on the lack of materiality of the 
results of the surveys rejected. He excluded the Scripps-Howard 
survey which shows the brands of family flour and mixes on the store 
shelves in a cross section of stores in twelve cities in 1950 and in 
thirteen cities in 1951 as not having any bearing on sales. He excluded 
the Good Housekeeping survey, consisting of the answers of 1,717 
of its subscribers as to the brands of mixes they used, and the sur- 
vey of the New York World-Telegram showing the sales of mixes in 
200 retail stores in the New York City area, conducted in 1949 and 
1950, respectively, as being too remote in time to be of any value in 
determining the effect of the acquisitions. The Commission is of the 
opinion that this evidence was erroneously excluded. Market infor- 
mation for 1949 and 1950 is of value in determining the issues in this 
proceeding. Such surveys, if properly conducted, while certainly 
not conclusive are indicators of market trends and the existence of 
competitive products in the market surveyed. Such indicators, along 
with other information, may be of value in assisting the Commission 
in determining the actual market conditions. 

The summary of purchases of family flour and mixes by the Weona 
Food Stores of Memphis was properly rejected as the employee of that 
company who identified the rejected exhibits was not sure that they 
were complete or correct. His testimony as to the circumstances 
under which the date in these exhibits were collected casts serious 
doubts on their correctness. 

The evidence as to Ballard’s Oven Ready Biscuits was properly 
stricken. Respondent did not make any comparable product and 
did not compete in the biscuit market. The fact that Oven Ready 
Biscuits are made from biscuit mixes does not make these products 
competitive except indirectly. 

The Commission, therefore, being of the opinion that the complaint 
herein should not have been dismissed and being of the further opinion 
that certain evidence was erroneously excluded from the record: 

Lt is ordered, That the appeal of counsel supporting the complaint 
from the initial decision is granted in part and denied in part in the 
manner and to the extent hereinabove indicated. 

[tis further ordered, That the initial decision is hereby set aside. 

It is further ordered, That this matter is hereby remanded to the 
hearing examiner for further appropriate proceedings in due course 
in accordance with this order. 
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Chairman Howrry delivered the Opmion of the Commission. 

The complaint in this case charges the respondent Pillsbury Mills, 
Inc. has violated Section 7 of the Clayton Act, as amended, by acquir- 
ing the assets of two of its competitors, namely, Ballard and Ballard 
Company and Duff’s Baking Mix Division of American Home Prod- 
ucts Corporation. It alleges that Pillsbury and Duff were, prior 
to the acquisitions, leaders throughout the United States (including 
the southeast) in the sale of flour-base mixes and that Pillsbury and 
Ballard were leaders in the southeastern part of the United States in 
the sale of family flour, bakery flour, and mixes. 

A considerable amount of testimony was taken by attorneys in 
support of the complaint in Minneapolis, Louisville, Cincinnati, New 
York City and in many cities throughout the southeastern states. 
Subpoenas duces tecum were served on respondent to produce pro- 
duction and sales figures for a period of time before and after the 
dates of acquisition, and to produce other data to show competitive 
market shares and universe figures prepared for respondent by the 
Market Research Corporation of America. Respondent refused to 
honor these subpoenas and refused to produce the data requested. 

Instead of seeking enforcement of the subpoenas in court and 
instead of seeking to subpoena figures from respondents’ competitors 
as suggested by the hearing examiner, counsel supporting the com- 
plaint relied on figures and estimates for the fiscal year 1949-1950 fur- 
nished by respondent during the course of the preliminary investiga- 
tion. In an effort to corroborate these estimates, counsel introduced 
surveys of specific market areas made by newspapers and other inde- 
pendent agencies. 

At the close of the case-in-chief of attorneys supporting the com- 
plaint, respondent moved to dismiss on the ground that a prima facie 
case had not been made. 

Without expressing an opinion as to whether Section 7 had been 
violated, the hearing examiner granted the motion to dismiss on the 
ground that the “allegations of the complaint were not supported by 
reliable, probative and substantial evidence in the record as required 
by the Administrative Procedure Act.” 

Section 7 of the Clayton Act, as amended December 29, 1950, which 
is now before us for construction for the first time, provides in 
relevant part: 

“That no corporation engaged in commerce shall acquire, directly 
or indirectly, the whole or any part of the stock or other share capital 
and no corporation subject to the jurisdiction of the Federal Trade 
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Commission shall acquire the whole or any part of the assets of 
another corporation engaged also in commerce, where in any line of 
commerce in any section of the country, the effect of such acquisition 
may be substantially to lessen competition, or to tend to create a 
monopoly.” + 

The salient facts as shown by the partial record now before us— 
respondent has not yet put in its case—are set forth below. We 
reserve until later the question as to the reliability of the evidence. 

Respondent Pillsbury is the second largest flour miller in the 
United States. Prior to the acquisition it was the 2nd largest seller 
of family flour, the 2nd largest seller of flour-base mixes, the 3rd 
largest seller of bakery flour, and among the 15 largest sellers of 
formula feed in the United States. 

In the southeast, that is, the area east of the Mississippi River and 
South of the Ohio and Potomac Rivers, respondent was the 5th largest 
seller of family flour, the 8rd largest seller of bakery flour, and the 
largest seller of mixes. 

On June 12, 1951, respondent acquired all the assets of Ballard for 
approximately $5,172,000.2, On March 7, 1952, it acquired Duff for 
about $2,238,000.° 

By these acquisitions respondent increased its capacity for milling 
flour approximately 6 percent, for manufacturing mixes about 40 
percent,* and for manufacturing commercial feed by almost 57 per- 
cent; its total sales of bakery flour increased 2.8 percent, family flour 
23.8 percent, feeds 34.4 percent, and mixes 40.9 (32.8) percent;° its: 
feed position improved from “among the first fifteen” to tenth place. 

In the southeast respondent’s sales of bakery flour increased 40 per- 
cent, mix sales increased 78 percent, and family flour sales increased 
154 percent. Respondent’s feed sales in this market increased from 


164 Stat. 1125, 15 U.S. C., sec. 18. 

2 Purchase was accomplished by issuing 115,000 shares of respondent’s stock and turning 
them over to Ballard in exchange for all its assets and liabilities. Ballard’s net worth as. 
stated in its balance sheet of May 31, 1951, was $5,172,000. 

®* This amount was set forth in a statement which respondent filed with Securities and 
Exchange Commission. ; 

*The attorneys supporting the complaint claim that the acquisitions increased re- 
spondent’s mix capacity about 48 percent. We think this should be 40 rather than 48 
percent. The latter figure seems to be based on the assumption that the capacity in- 
creased at Springfield, Illinois, resulted from the acquisition. Neither Duff nor Ballard 
had a plant at that location. 

5 These percentage figures, except the 40.9 percent for mixes, were arrived at by dividing 
the Pillsbury net dollar sales for the fiscal year ending May 31, 1950, into the Ballard net 
dollar sales for a similar fiscal year. Comparable fiscal year figures for Duff were not 
available so 1949 calendar year net sales were used to arrive at the 40.9 percent figure for 
mixes ; if 1950 calendar year net sales were used the figure would be 32.8 percent. 

° These percentage figures for the southeast were based on the 1949-1950 sales of re- 
spondent and the acquired companies and were arrived at by dividing the derived dollar- 
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20,000 tons per year to 175,000 tons per year. 

Attorneys supporting the complaint contend that the foregoing 
shows a “substantiality” of acquisitions sufficient to bring the merg- 
ers within the “substantiality doctrine” of the Standard Stations and 
International Salt cases.’ 

The record, however, contains much more in the way of economic 
and business facts—facts about Pillsbury, Ballard and Duff, about 
their respective shares of the market, and about the structure, 
behavior and characteristics of the flour market in general. 

During the 11 year period ending in 1951 Pillsbury’s net sales grew 
from approximately $47,000,000 to $224,500,000; its total assets 
increased from $30,000,000 to $95,500,000; and its net worth grew 
from $23,000,000 to $42,000,000. Its history during this period was 
marked by a number of acquisitions. It acquired a California milling 
company, two Iowa companies, four grain elevators in different parts 
of the country, and two Canadian flour mills. 

During the 10 year period from 1940 to 1950 Ballard’s net sales 
grew from approximately $8,000,000 to $30,000,000 and its assets in- 
creased from $2,600,000 to $11,800,000. The market for all of Bal- 
lard’s relevant products was within the southeastern region. In this 
area it was the 3rd largest seller of family flour, the 3rd largest seller 
of mixes, and the 9th largest seller of bakery flour. . 

Duff, in 1950, was the 5th largest seller of mixes in the United States 
and the 5th largest seller of mixes in the southeast. Its gross sales 
for the 11 month period ending November 30, 1951 were about $6,500,- 
000 and its gross profits were $1,919,404. Duff’s inventory and fixed 
assets as of November 30, 1951 were $2,396,320. 

By the acquisitions respondent was promoted in the southeastern 
area from 5th to 2nd place in family flour, from 3rd to 1st place in 
bakery flour, and increased its 1st place position in the mix market in 
the southeast from 22.7 percent to almost 45 percent.® 


sales figure for respondent into the actual dollar sales figures for Ballard and the derived 
sales figures for Duff. 

The figures for the three companies were arrived at as follows : 

Ballard’s actual dollar sales for each class of products for the fiscal’ year 1949-1950 are 
in the record. As it sold only in the southeast, these were its dollar figures in that area. 

For respondent and Duff, the record contains total dollar sales, total unit sales by 
pioduct, and unit sales for each class of product in the southeast. Dollar sales in the 
southeast were calculated from its dollar sales for the country on the assumption that the 
percentage of its total dollar sales in the southeast would be the same as the percentage 
of unit sales in that area. 

7 Standard Oil Co. of California v. United States (Standard Stations), 337 U. S. 293 
(1949) ; International Salt Co. v. United States, 332 U. 8. 392 (1947). 

8 Market positions and percentage figures were arrived at by combining respondent’s 
figures with those of the acquired companies for 1950 and using them as a basis for esti- 
mating sales positions after the acquisitions. 
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The wheat flour milling industry in the United States has decreased 
in size from a peak of 11,691 mills in 1909 to 1,799 mills in 1951. In 
1945 there were 2,571 mills with a total capacity of 1,349,699 cwt. daily. 
By 1951 the country’s 1,799 mills had an aggregate daily capacity of 
1,282,796 cwt. with about 97 percent of all flour products being ac- 
counted for by the 355 largest mills. 

In 1945 the ten largest firms in the United States, measured by mill- 
ing capacity, controlled about 34 percent of the industry’s capacity. 
In 1951 the ten largest companies—the same firms as in 1945—had 
40 percent of the capacity. Between 1945 and 1951, while the indus- 
try was losing about 67,000 cwt. in daily capacity, the ten largest 
companies increased their daily capacity by 57,000 ewt. Of this total 
increase, over 39,000 ewt. or 68 percent resulted from acquisitions. 
If the acquisition of Ballard by Pillsbury is included, the daily capac- 
ity gain 1s 62,000 ewt. with acquisitions accounting for over 71 percent 
of the increase. 

Although the southeast had 21 percent of the country’s population 
(1950) and 34 percent of the number of mills (January, 1951), it had 
only 11 percent of the nation’s milling capacity. The number of 
mills in this area declined from 805 in 1945 to 660 in 1951; the total 
daily capacity declined from 154,073 ewt. to 142,907 ewt.2 No new 
mills, of any size, have been established in the southeast in recent 
years. 

For many years Ballard had offered effective competition to Pills- 
bury in the southeast.° In 1945 the Ballard flour mill had the largest 
capacity of any mill in this area. In 1951 it shared this distinction 
with the General Mills plant in Louisville. At the time it was ac- 
quired by Pillsbury it owned and operated one of the largest and most 
modern formula feed plants in the southeast. The Ballard brands of 
flour, formula feeds and prepared mixes enjoyed widespread consumer 
acceptance. Ballard had shown a profit for many years prior to its 
acquisition. It had sizable net earnings for the eleven month period 
just before its acquisition. It was an important factor in the com- 
petitive market. 

Through its acquisition of Ballard respondent increased its share 
of the family flour market in the southeast from 3.66 percent to 8.31 

® According to the trade publication, The Northwestern Miller, there were 805 mills in 
the southeast in 1945 of which capacity figures were given for only 757; namely, 154,073 
ewt. Similarly, there were 660 mills in the southeast in 1951 of which capacity figures 
were given for only 615, namely, 142,907 ewt. It is assumed that the listed mills for 
which The Northwestern Miller could get no figures, were very small. 

‘0 Ballard’s unit volume of sales of family flour and bakery flour combined in the south- 


cast for the fiscal year 1949-1950 was slightly larger than respondent’s and second only 
to General Mills. 
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percent; it increased its share of the bakery flour market from 4.93 
percent to 8.55 percent. 

While there were a large number of mills selling flour in the south- 
east, respondent’s sales were more concentrated in urban areas and it 
competed with relatively few flour millers in each of said urban areas.?2 

Respondent’s.and Ballard’s prices differed in different locations 
prior to the acquisition. Afterwards the prices of the two brands 
became identical. 

In the mix market, prior to the acquisitions, respondent was the 
largest seller in the southeast (22.7%) and the second largest seller in 
the United States (16%). It was in competition with both Ballard 
and Duff in the southeast and with Duff on a national basis. As a 
result of the acquisitions respondent increased its share of the market 
in the southeast to 44.9 percent.® In the national mix market, its 
position advanced from second to first place, or approximately 23 per- 
cent of the national market." 

Three questions are presented by brief and argument on appeal: 

1. Do recent cases decided under Section 3 of the Clayton Act * 
apply to Section 7 cases; that is, where “substantiality” of the acquisi- 
tion has been established, is it necessary to examine economic conse- 
here or determine the probable effects of the acquisition ? 

. If Section 8 cases are not applicable, what tests do apply under 
pee 7; do Sherman Act tests apply or does Section 7 have tests 
of its eit 

3. Does the record show prima facie, by reliable evidence, that the 
effect of the acquisitions may be substantially to lessen competition or 
tend to create a monopoly in certain market areas? 


yc 


The attorneys supporting the complaint rely, in the first place, on the 
“substantiality” doctrine of International Salt, Standard Stations and 


11 These figures were arrived at by combining Ballard’s and respondent’s percentage of 
the market during the 1949-1950 fiscal year. 

221t is the policy of the chain stores to carry the leading national brands, the top one 
or two local brands, and one or two cheap priced brands or a total of five or six brands. 
Store movement records of certain chain stores, testimony of grocery wholesalers, and 
testimony of certain of respondent’s regional managers taken together show that respond- 
ent’s sales of flour in urban areas in the southeast are a much greater percentage of the 
total sales in such markets than its percentage of the entire southeast flour market. They 
also show that only a few brands are sold in all areas. Many local brands are important 
only in their own areas. 

13 This percentage figure was arrived at by combining respondent’s, Ballard’s, and Dufi's 
percentages of the market during the fiscal year 1949-1950. 


4 Id. 
5 Standard Oil Co. of California v. United States, supra; International Salt Co. v. 


United States, supra; United States yv. Richfield Oil Corp,, 343 U. 8. 922 (1952) ; Auto- 
matic Canteen Co. of America v. F. T. C., 194 F. 2d 433 (C. A. 7, 1952), reversed on 


grounds not presently pertinent, 346 U. S. 61 (1953). 
403443—57——37 
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other Section 3 cases2° To be on the safe side, however, they also 
introduced proof of market structure and characteristics which they 
claim are sufficient, even if the Commission rejects the substantiality 
theory, to show that respondent’s acquisitions will substantially lessen 
competition. 

Section 3 of the Clayton Act prohibits the use of tying and exclu- 
sive dealing contracts the effect of which “may be to substantially 
lessen competition or tend to create a monopoly.” ** The nternational 
Salt case,® brought under this section, involved a tying of the com- 
pany’s salt to the patented salt dispensing machine it leased to its 
customers. The tying device was struck down by the Supreme Court 
which held that the test of potential injury to competition was satis- 
fied by proof that in one year the company had sold for use in its 
machines 119,000 tons of industrial salt valued at $500,000. Such a 
market, the Court said, was not “insignificant or insubstantial” and 
it is “unreasonable, per se, to foreclose competitors from any substan- 
tial market.” 1° 

In the Standard Stations case,?° also brought under Section 3, the 
Supreme Court applied a like doctrine to requirements contracts in 
the retailing of gasoline by a major company through independent 
stations. In its holding, the Court appeared to read out of the quali- 
fying clause any real consideration of the effect upon competition and 
declared that the requirement was satisfied by proof that a substantial 
share of the market was affected by the practice. Under the exclusive 
supply contracts which Standard Oil had entered into with inde- 
pendent service stations in a 7 State market area, $57,646,233 worth 
of gasoline, amounting to 6.7 percent of the total, was held to be a 
“substantial share.” 74 

Although there is a considerable difference between the two cases,” 
it may be assumed for present purposes that in each case the Court 
held that the “qualifying clause of Section 3 is satisfied by proof that 
competition has been foreclosed in a substantial share of the line of 
commerce affected.?* 

It does not follow, however, that because the qualifying clauses of 
Sections 3 and 7 are expressed in the same language they prescribe the 

16 Td. 

1 38 Stat. 731, 15 U.S. C. sec. 14. 

18 332 U. S. 392 (1947). 

Td. at 396. 

% 337 U. 8. 293 (1949). 

% Td. 295, 314 (1949), 

In the Standard Stations case—unlike the Salt case—the Supreme Court spoke of the 
“share” of the market foreclosed; it also showed a full awareness of the important dif- 


ference between tying contracts and requirement contracts. 
8 337 U. S. 2938, at 304, 314, and 332 U. S. at 394-897. 
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same tests. “Familiar but loose language affords too ready a tempta- 
tion for comprehensive but loose construction.” * 

“Tt is not unusual for the same word to be used with different mean- 
ings in the same act, and there is no rule of statutory construction 
which precludes the courts from giving to the word the meaning which 
the legislature intended it should have in each instance.” * Accord- 
ingly, the respective tests prescribed by Sections 3 and 7 are to be 
determined in the light of the purpose of each section. 

The primary purpose of Section 3 is the protection of buyers and 
sellers in the marketing process—to guarantee to buyers the right to 
handle any goods they see fit, and to sellers the opportunity to obtain 
the business of any buyer whose trade they wish to seek.” 

Section 7, on the other hand, is directed toward adverse changes in 
competitive patterns that may result from mergers. It is concerned 
with the effects of acquisitions on the character of competition, with 
the maintenance of competition in every market to the end that busi- 
ness rivalry may produce better products at lower costs. 

While both sections are designed to protect the competitive process, 
they reach this goal by different routes—one by protecting the seller 
and buyer segment of our economy, the other by protecting competi- 
tion on an over-all basis. 

The impact of a tying contract or a requirements contract is differ- 
ent from that of an acquisition. The forces of the former falls prin- 
cipally upon buyers or upon competitors of the company which im- 
poses the contract, the effect of such contracts is thus to cut off these 
competitors from what would otherwise be part of their natural mar- 
ket.” In contrast, an acquisition seldom has such an immediate in- 
pact upon competitors. The reason that acquisitions are, under cer- 
tain circumstances, to be regarded as illegal is not because of their 
effect on buying and selling practices but because of their probable 
effect on competition.” 

% Automatic Canteen Co. of America v. FP. T. C., 346 U. S. c1 at 65 (1953). 

% Atlantic Cleaners and Dyers v. United States, 286 U. S. 427, at 483 (1932) ; see also 
F. T.C.v. Morton Salt Co., 334 U.S. 37, at 46, Footnote 14. 


26 Cf. McAllister, “‘Where the effect may be to substantially lessen competition or tend 
to create a monopoly,” Proceedings of the American Bar Association, Section of Antitrust 
Law, August 26—27, 1953, p. 131. 

“Specifically, exclusive dealing and tying arrangements are forbidden when the re- 
stricted freedom of the buyer to purchase from competing suppliers injures his competitive 
position or that of the competing supplier.” 

27 As the Commission said Jn the Matter of Automatic Canteen Company of America, 46 
F. T. C. 861, and 894 (1950), “It is apparent that [respondent’s exclusive dealing con- 
tracts] entirely foreclosed the sale and leasing of vending machines to respondent’s dis- 
tributors by anyone but respondent and that other sellers and suppliers of candy, gum, nuts 
and other confectionery products have been completely and effectively foreclosed from 
selling these products to respondent’s distributors.” Affirmed 194 F, 2d 433 (C. A. 7, 
1952), reserved on grounds not presently pertinent, 346 U. S. 61 (1953). 

28In determining the effect.on competition under Section 7 the Commission is, of course, 
concerned with the relationships between an acquiring company and other parties, such as, 
competitors, suppliers and outlets, insofar as such relationships may affect competition in 
a given market. 
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Moreover, a further distinction can be drawn from the fact that 
tying and exclusive dealing contracts are frequently coercive, while 
acquisitions are usually voluntary in nature. 

Competition cannot be directly measured ; no single set of standards 
can be applied to the whole range of American industries. No single 
characteristic of an acquisition would of itself be sufficient to deter- 
mine its effect on competition. For this reason it would not be suffi- 
cient to show that an acquiring and an acquired company together 
control a substantial amount of sales, or that a substantial portion of 
commerce is affected.” 

Much as the simplified test laid down in Standard Stations and 
International Salt may aid in the presentation of proof in cases under 
Section 3, it is not in itself a reliable guide for the Commission in 
carrying out its long-run responsibility to prevent reductions in com- 
petition through acquisitions of assets or stock. 

Furthermore, neither case can be construed as depriving the Federal 
Trade Commission, as an administrative agency, of the right to exam- 
ine relevant economic factors and competitive effects (even in Section 
3 cases) in the event it desires to do so. 

In creating the Federal Trade Commission, Congress had two prin- 
cipal ideas in mind: first, to create a “body of experts” competent to 
deal with complex competitive practices “by reason of information, 
experience, and careful study of business and economic conditions” ; *4 
and second, to authorize this body of experts to deal with unfair com- 
petitive methods in their incipient stages.** 

The driving impulse in creating this, and other administrative agen- 
cies, was the need for specialization and expertise.* The complexities 
of modern American trade and industry had made it apparent that 
effective trade regulation could neither be accomplished by “self- 
executing legislation nor the judicial process.” See /. C. C. v. Potis- 
ville Broadcasting Co., 309 U.S. 134, 142 (1940) ; Oppenheim, Federal 
Antitrust Legislation: Guideposts to a Revised National Antitrust 
Policy. 50 Mich. L. Rev. 1139, 1221, n. 215 (1952). 


* The attorneys supporting the complaint suggest the following test for Section 7 cases: 
“Where a leading factor in the relevant market having a substantial share of that market, 
acquires another factor in that market also having a substantial share of that market, the 
inference arises that competition may be substantially lessened in the lines of commerce 
involved.” 

In the Matter of The Maico Company, Inc., decided by F. T. C. December 7, 1953. 

81 Sen. Rep. No. 597, 63d Cong., 2d Sess., pp. 9, 11 (1914) ; F. T. C. v. The Cement Insti- 
tute, 333 U. S. 683, 727 (1948) ; F. T. OC. v. R. F. Keppel & Bro., Inc., 291 U. 8. 305, 314 
(1934). 

® Standard Fashion Oo. v. Magrane-Houston Co., 258 U. 8. 346, 356 (1922). 

*s The Commission was to be staffed with lawyers, economists, accountants, statisticians 
and other business experts. It was understood that this staff would become specialists in 
preventing improper business practices which interfered with the competitive process or 


were against the public interest. Of. United States v. Morton Salt Co., 3388 U. S. 632 
640 (1940). , 
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The laws given to the Commission to administer are, for the most 
part, general in nature and not clear of policy elements. “Congress 
advisedly left the concept flexible to be defined with particularity by 
the myriad of cases from the field of business.” ** It contemplated 
clarification and completion by the Federal Trade Commission. If 
the administrative tribunal to which such discretion is delegated does 
nothing but promulgate per se doctrines, the rationale for its creation 
disappears.* If a particular competitive act is automatically to be | 
presumed unlawful, the administrative process of the Commission 
loses its purpose, and the justification for limiting the scope of judi- 
cial review and for exempting the Commission from executive control 
no longer remain. In such event the administrative agency may as 
well give way to the prosecutor. 

As we understand it, the Federal Trade Commission has a greater 
task than this in administering the broad provisions of Section 7 
of the Clayton Act. There must be a case-by-case examination of 
all relevant factors in order to ascertain the probable economic 
consequences. 

The most recent decision interpreting Section 7, prior to its amend- 
ment, is 7ransamerica Corporation v. Board of Governors of the 
Federal Reserve System, 206 F. 2d 163 (1953), cert. den. November 
30, 1953. The Federal Reserve Board had ordered divestiture of 
stock in a number of banks comprising the so-called Giannini group 
in the West Coast and Rocky Mountain area. The Board pointed out 
that the Giannini banks did a large proportion of the banking busi- 
ness in five western states, invoked the Standard Stations case, and 
held that Section 7 was violated. The Third Circuit reversed, saying: 

““*« * * such acquisition is a violation only if its effect may be in fact 
to substantially lessen competition between such corporations, to re- 
strain commerce or to tend to create a monopoly. Otherwise the 
acquisition is entirely lawful, so far as Section 7 is concerned. It 
necessarily follows that under Section 7, contrary to the rule under 
Section 3, the lessening of competition and the tendency to monopoly 
must appear from the circumstances of the particular case and be 
found as facts before the sanctions of the statutes may be invoked. 
Evidence of mere size and participation in a substantial share of the 
line of business involved, the ‘quantitative substantiality’ theory re- 
lied on by the Board, is not enough.” ** 

The court was impressed by the “tremendous concentration of bank- 
ing capital * * * in the hands of the Transamerica group,” and 


FT. O. v. Motion Picture Advertising Service Co., Inc., 344 U. S. 392 (1952) ; F. T. C. 
v. Keppel & Bro., supra, 310-312. ; 

8 See dissenting opinion of Mr. Justice Jackson in The Ruberoid Co. v. F. T. C., 343 
U.S. 470 (1952). 

36 206 F. 2d 163, at 170 (C. A. 3, 1953), cert. den. Nov. 30, 1953. 
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thought that legislative or administrative action might well be de- 
sirable to decrease it.*7 But the Court held that no case had been made 
under Section 7. Lessening of competition or tendency to monopoly 
were market phenomena, and could only refer to some particular 
market or set of markets. But the Board had not attempted to show 
any undesirable effect or dangerous probability in any given markets. 
The five state area was but an artificial segment of the United States, 
unrelated to any market activity. Hence, said the Court, the con- 
tention of the Reserve Board could not be sustained.* 

While the 7ransamerica case does not question Standard Stations so 
far as Section 3 is concerned, it does seem to seal off Section 7 from the 
per se rule of that case. The fact that the 7’ransamerica case was de- 
cided under old Section 7 does not in our opinion lessen its applicabil- 
ity in this respect. While the 1950 amendment modified Section 7 in 
many ways it did not change the basic purpose to protect competition 
in a given market. 


Af 


This does not mean that we are thrown back on Sherman Act tests. 
In fact, one of the purposes of amended Section 7 was to reestablish 
the difference between Sherman Act and Clayton Act violations and 
to restate the legislative view, largely repudiated by the case law,” 
that the tests of the Sherman Act have no proper place in the appli- 
cation of Section 7. 

“Monopoly and competition, as economic facts, are the same no mat- 
ter what law is applied to them.” #° Market control, restraint of trade, 
injury to competition, tendency toward monopoly are the subjects 
of both the Sherman and Clayton Acts. But the standard of illegality 
is different; otherwise Congress would have been wasting its time 
by enacting duplicating legislation. The difference is usually said to 
be that under Section 7 the undesired condition may not yet be in 
existence; there is only a reasonable probability that it will come to 
pass if nothing is done to stop it. This, of course, was the underlying 
purpose of the original Clayton Act. It was designed to “supplement” 
the Sherman Act, to prohibit practices which singly and in themselves 


st 1d..169. 

38 Id. 

%° International Shoe Co. v. F. T. C., 280 U. S. 291 (1980) ; V. Vivaudou v. F. T. C., 54 
F. 2d 273 (C. A. 2, 1931) ; Temple Anthracite Coal Co. v. F. T. C., 51 F. 2d 656 (C. A. 3, 
1931) ; United States v. Republic Steel Oorp., 11 F. Supp. 117 (N. D. Ohio, 1935) ; see 
Irvine, “‘The Uncertainties of Section 7 of the Clayton Act,” 14 Cornell L. Q. 28, 40 (1928) 
for a review of the earlier cases. 

40See Adelman, “Acquire the Whole or Any Part of the Stock or Assets of Another Cor- 
poration,” Proceedings of the American Bar Association, Section of Antitrust Law, Aug. 
26-27, 1953, pp. 111, 117. ; 
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were not covered by that act, to arrest potential violations of the 
Sherman Act in their incipiency and before consummation.‘ 

The trouble is that his sort of language, lawyer’s language some 
call it, is not very meaningful until applied to a particular set of facts 
—facts which suffice for the Clayton Act but do not constitute a show- 
ing of evidence sufficiently impressive under the Sherman Act. The 
courts and the Commission have frequently paid homage to the in- 
cipiency doctrine and the difference between the Sherman and Clay- 
ton Act tests, but not clear standards have emerged. 

Putting aside the broad concepts of competition and monopoly, 
the essential difference seems to be that the Clayton Act requires a 
lower standard of proof of the same kind of facts—“evidence which 
is quantitatively or qualitatively less impressive than where the Sher- 
man Act is invoked.”*? More specifically, the merger in U. S. v. 
Columbia Steel Co., 334 U.S. 495 (1948), which was examined under 
the Sherman Act, would probably not have been approved had new 
Section 7 been in existence and invoked against it.** 

Section 7, before it was amended, prohibited corporate acquisitions 
of stock which might have any one of the following effects: (1) 
substantial lessening of competition between the merging companies, 
(2) restraint of commerce in any section or community, or (3) tend- 
ency to create a monopoly. This language, if taken literally, would 
have precluded almost every merger where competition existed be- 
tween the two merging companies. As we have indicated, the courts 
shied away from this drastic interpretation and invoked the rule of 
reason of the Sherman Act.** 

Section 7, as amended, prohibits the acquisition of assets as well as 

stock, thus closing the long-standing loophole on this point. The 
acquisition is prohibited “where in any line of commerce in any sec- 
tion of the country, the effect of such acquisition may be substantially 
to lessen competition, or to tend to create a monopoly.” * 
' The earlier test as to competition between the acquiring and acquir- 
ed companies is eliminated and so is the earlier alternative test of 
“to restrain such commerce in any section or community.” The 
elimination of the first test eliminates the possibility of a strict and 
literal interpretation which would strike down local and unimpor- 
tant acquisitions; the elimination of the second test removes any likeli- 
hood that broad Sherman Act tests will again be applied.** The 
legislative history is clear on this point. 

41 Sen. Rep. No. 698, 63d Cong., 2d Sess., p. 1 (1914) ; Standard Fashion Company v. 


Magrane-Houston Co., 258 U. S. 346, 356 (1922). 
42 See Adelman, supra, 118. 
48H. R. Rep. No. 1191, 81st Cong., 1st Sess., pp. 10—11 (1949). 
44 See also McAllister, supra, 142-143. 
45 64 Stat. 1125, 15 U.S. C., See. 18. 
46 See McAllister, supra, 143. 
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The Senate Committee said: 

“The purpose of H. R. 2734 was to make this legislation extend to 
acquisitions which are not forbidden by the Sherman Act. * * * 

“The Committee believe that the excessive sweep that has been 
given to Section 7 of the present Clayton Act by these two features 
of that Section has been largely responsible for the tendency of the 
courts in cases under that Section to revert to the Sherman Act test. 
By eliminating the provisions of the existing Section that appear to 
reach situations of little economic significance, it is the purpose of 
this legislation to assure a broader construction of the more funda- 
mental provisions that are retained than has been given in the past. 
The Committee wish to make it clear that the bill is not intended to 
revert to the Sherman Act test. The intent here, as in other parts of 
the Clayton Act, is to cope with monopolistic tendencies in their in- 
cipiency and well before they have attained such effects as would 
justify a Sherman Act proceeding.” #7 
This is confirmed in the House Report: ; 

“Acquisitions of stock or assets by which any part of commerce is 
monopolized or by which a combination in restraint of trade is created 
are forbidden by the Sherman Act. The present bill is not intended 
as a mere reenactment of this prohibition. It is not the purpose of 
this committee to recommend duplication of existing legislation. 

“Acquisitions of stock or assets have a cumulative effect, and con- 
trol of the market sufficient to constitute a violation of the Sherman 
Act may be achieved not in a single acquisition but as the result of a 
series of acquisitions. The bill is intended to permit intervention in 
such a cumulative process when the effect of an acquisition may be a 
significant reduction in the vigor of competition, even though this 
effect may not be so far-reaching as to amount to a combination in 
restraint of trade, create a monopoly, or constitute an attempt to 
monopolize. Such an effect may arise in various ways: such as 
elimination in whole or in material part of the competitive activity 
of an enterprise which has been a substantial factor in competition, 
increase in the relative size of the enterprise making the acquisition to 
such a point that its advantage over its competitors threatens to be 
decisive, undue reduction in the number of competing enterprises, or 
establishment of relationships between buyers and sellers which de- 
prive their rivals of a fair opportunity to compete.” 48 

The House and Senate committees also took the occasion to make 
clear that “may be” means reasonable “probability,” not “possibility.” 
The Senate Report said: 


47 Sen. Rep. No. 1775, 81st Cong., 2d Sess., pp. 4-5 (1950). 
48. R. Rep. No. 1191, 81st Cong., 1st Sess., p. 8 (1949). 
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“The use of these words [may be”] means that the bill, if enacted, 

would not apply to the mere possibility but only to the reasonable 

probability of the prescribed effect, as determined by the Commission 
in accord with the Administrative Procedure Act.” * 

Under amended Section 7 “the Government must define and prove 
the relevant market and the relevant products involved in the acqui- 
sitions. The ‘line of commerce’ need not be industry-wide; any part 
of the domestic commerce is included. ‘In any section of the country’ 
apparently is intended to cover any market area in the United States 
in which the acquiring or acquired corporation is doing business and 
to embrace potential as well as actual competition. * * * The 
Government, therefore, has a lesser burden of proof under Section 
7 than under the Sherman Act, which requires a proof of an un- 
reaasonable restraint of trade.” °° 

As we see it, amended Section 7 sought to reach the mergers em- 
braced within its sphere in their incipiency, and to determine their 
legality by tests of its own. These are not the rule of reason of the 
Sherman Act, that is, unreasonable restraint of trade, nor are Section 
7 prohibitions to be added to the list of per se violations. Somewhere 
in between is Section 7, which prohibits acts that “may” happen in a 
particular market, that looks to “a reasonable probability,” to ‘“‘sub- 
stantial” economic consequences, to acts that “tend” to a result. Over 
all is the broad purpose to supplement the Sherman Act and to reach 
incipient restraint.™ 

While these are far from specific standards—specificity would in 
any event be inconsistent. with the “convenient vagueness” of anti- 
trust prohibitions—they can, we believe, be applied on a case-by-case 
basis. We think the present case is the type Congress had in mind— 
one that presents a set of facts which would be insufficient under 
the Sherman Act but nonetheless establishes, prima facie, a violation 
of Section 7 of the Clayton Act. 

- Commission action, under Section 7 (c) of the Administrative 
Procedure Act, must be supported by “reliable, probative, and sub- 
stantial evidence.” *? It is said that “These are standards or prin- 
ciples usually applied tacitly and resting mainly upon common sense 
which people engaged in the conduct of responsible affairs in- 
stinctively understand.” * This is in reality a restatement of the 

49 Sen. Rep. No. 1775, 81st Cong., 2d Sess., p. 6 (1950). 

50 Oppenheim, “Federal Antitrust Legislation : Guideposts to a Revised National Anti- 
trust Policy,” 50 Mich. L. Rev. 1197 (1952). 

51 See McAllister, supra, 148. 

82 60 Stat. 241, 5 U. S. C., Sec. 1006c. 


58 H. R. Rep. No. 1980, 79th Cong., 2d Sess., D. 36 (1946) ; Sen. Rep. No. 752, 79th Cong., 
ist Sess., p. 22 (1945) ; (Sen. Doe. No. 248, 79th Cong., 2d Sess., pp. 208, 270 (1946). 
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“substantial evidence rule.” Substantial evidence “means such 
relevant evidence as a reasonable mind might accept as adequate to 
support a conclusion.” Consolidated Edison Co. v. National Labor 
Relations Board, 305 U. S. 197, 229 (1988). 

Under Section 7 (c) it is clear that, as heretofore, the technical 
rules of evidence are not applicable to administrative hearings.” 
Thus it is stated that “the mere admission of evidence is not to be 
taken as prejudicial error (there being no lay jury to be protected 
from improper influence).” ** “But this assurance of the desirable 
flexibility in administrative procedure does not go so far as to justify 
orders without a basis in evidence having rational probative force.” * 

The principal evidence in this case which the hearing examiner 
refused to accept as reliable, consists of several letters addressed to 
the Commission, in which respondent set forth (1) its sales of the 
relevant products in the southeast and in the nation,®* (2) the ac- 
quired companies’ sale of the relevant products in the southeast and 
in the nation,®® and (8) respondent’s best estimates of its major com- 
petitor’s shares of the relevant markets. Respondent’s counsel did 
not object to the introduction of these letters as not being competent 
evidence. In fact, respondent said at the time that there were no 
accurate, absolute figures available in the flour industry showing com- 
petitors’ sales or total sales. 

Whether or not respondent’s estimates of competitors’ shares of a 
particular market can be accepted as reliable depends upon the 
circumstances. According to the testimony of respondent’s market 
analyst, the best data available showing the market position and 
trend of sales of respondent and certain of its competitors in the 
flour industry are surveys prepared by the Market Research Corpora- 
tion of America. This organization makes a random sample audit 
of retail stores which the witness described as the only random 
sample available which he considered projectionable. Respondent 
must have considered this information reliable enough for its own 
purposes inasmuch as it paid about $50,000 per year for same.°° 


54 Attorney General’s Manual on the Administrative Procedure Act, p. 76 (1947). 

Id. “Furthermore, administrative agencies like the Federal Trade Commission have 
never been restricted by the rigid rules of evidence. Interstate Commerce Comm’n. vy. Baird, 
194 U. S. 25, 44. And, of course, rules which bar certain types of evidence in criminal or 
quasi-criminal cases are not controlling in proceeding like this, where the effect of the 
Commission’s order is not to punish or to fasten liability on respondents for past conduct 
but to ban specific practices for the future in accordance with the general mandate of 
Congress.” F. T. 0. v. The Cement Institute et al., supra, 705. 

56 See footnote 53. 

*" Consolidated Edison Co. v. National Labor Relations Board, supra, p. 230 (1938). 

58 The letters contained actual figures for respondent for the fiscal year 1949-1950. 

5° The letters set forth actual sales for Ballard for the fiscal year 1949-1950 and re- 
spondent’s best estimates for Duff for the same period. 

© The admissibility of commercial reports is well recognized. As Wigmore points out, 
“The * * * [exception to the Hearsay rule] is capable of liberal expansion to include 
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Respondent prepares periodic market analyses of flour and mix 
markets for its use in the regular course of business, in which it uses 
the information supplied by the Market Research Corporation. The 
market position information contained in these reports was used, 
together with respondent’s own data, in the preparation of the esti- 
mates in question. 

The reports containing the data supplied by the Market Research 
Corporation were subpoenaed by counsel supporting the complaint 
but respondent refused to comply on the ground that it was not at 
liberty to divulge such information. 

The estimates were prepared by respondent and submitted to the 
Commission during the course of the preliminary investigation, and 
respondent asked the Commission to rely upon them in reviewing 
the case prior to the culmination of the acquisitions. Presumably 
respondent at that time, as an advocate, “put its best foot forward.” 

Under all the circumstances,* it is believed that the “common sense” 
and “reasonable mind” tests have been met and the estimates are 
prima facie evidence of respondent’s market position, the market po- 
sition of the acquired companies and the market position of its major 
competitors. Prima facie evidence is the minimum quantity necessary 
to raise a presumption of fact or is sufficient, if not rebutted, to estab- 
lish the fact. Otis & Co.v. S. EF. C., 176 F. 2d 34 (C. A. D. C., 1949). 
Respondent, when it puts in its case will have full opportunity to 
rebut, explain, or contradict. It is important to remember in this 
connection that the issue here does not go to the absolute sales of 
respondent, the acquired companies or its competitors, but to the 
question as to the effect which the mergers may have on competition. 

A few words should be said about the problem of proof in antitrust 
cases. Competition is a complex and constantly changing phenom- 
enon. It has never been sharply defined. Injury to competition, as 
distinguished from injury to a competitor, is seldom capable of proof 
by direct testimony and may therefore be inferred from all the sur- 
rounding circumstances. “An antitrust charge may * * * be proved 
by circumstantial evidence, and the circumstances may include actions 
affecting any of the broad issues of fact posed in the complaint.” 

Analysis of the competitive effects of an acquisition should begin, 
we believe, with the relevant facts concerning the competitive pattern 
* * * commercial and industrial records, made by persons disinterested in the particular 


litigation, published or kept accessible to third persons, and customarily relied upon by 
them in the conduct of particular occupations.” 6 Wigmore on Hvidence, sec. 1708 (3rd 
ed. 1940), p. 38. 

6 These circumstances include the fact that respondent refused to comply with Com- 
mission subpoenas seeking the basic data upon which the estimates were based. 

6 See McAllister, ‘“‘The Big Case: Procedural Problems in Antitrust Litigation,” 64 
Harvard L. R. 27 at 28. 
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of the industry as a whole and its markets, particularly in the period 
preceding the acquisition. From such facts, and from information 
about the specific merger, it should be possible to determine what 
changes the acquisition can be expected to make in the character of 
competition in the markets concerned. 

Counsel supporting the complaint say they have made such an 
analysis; that the evidence was not limited to the application of Sec- 
tion 3 cases to Section 7, but included in addition “an extensive show- 
ing of the character of the markets and the market setting in which 
the acquisitions took place.” : 

To summarize the evidence, respondent, whose rapid growth during 
the past few years has been due in part to acquisitions and mergers, 
has now acquired two more substantial competitors. By these ac- 
quisitions it has substantially increased its milling and production 
capacity and its market position. In one of the relevant products, 
namely, mixes, its position in the southeast increased to about 45 
* percent. 

These acquisitions have taken place in an industry which has 
steadily declined in size and capacity, and in which the big companies 
have increased their percentage share. This increase has been largely 
due—71 percent of it—to mergers. In the southeast the number of 
mills has not only declined but there have been no new entries of any 
size into the industry. The number of competitors in the southeast, 
more particularly in the urban markets, has been materially reduced 
by the acquisitions; in the mix business, for example, Ballard with 
12 percent and Duff with 10.2 percent of the market, have been 
eliminated. 

This establishes, it seems to us, a prima facie case.* The pattern 
of competition in the southeast, particularly in the cities, has under- 
gone a considerable change as a result of the mergers. Unless ex- 
plained, contradicted, or rebutted, and respondent will have every 
opportunity to do this when it puts in its case, it is a change which 
constitutes a move away from healthy competitive conditions. 

There is nothing in the record to indicate that the mergers will at 
present convert the industry in the southeast from a competitive to 
a noncompetitive pattern. The inference, in fact, must be to the con- 
trary inasmuch as large national distributors, such as General Mills 
and Quaker Oats, and large regional distributors remain to furnish 
effective competition to Pillsbury Mills. However, in the urban 


% As stated In re Chicago Rys. Co., 175 F. 2d 282 (C. A. 7, 1949), cert. denied, (Illinois 
v. Sullivan), 388 U. 8. 850 (1949), a prima facie case is established by evidence adduced 


by the plaintiff in support of its case up to the time such evidence stands unexplained and 
uncontradicted. 


PILLSBURY MILLS, INC. 573 
555 Opinion 


markets at least, the mergers lead in the direction of what is some- 
times called oligopolistic or “monopolistic” competition, that is, to a 
situation where the remaining competition in the particular market 
is between big companies. 

If, for example, respondent should continue to acquire competitors 
at the rate it has since 1940, and other large companies should do the 
same, the urban markets in the southeast may come to be dominated 
by a few large milling companies. This, of course, has been the 
trend in other industries. In some of them, under the policy of the 
Sherman Act, competition between the big companies continues to 
protect the consumer interest. But, as we understand it, it was this 
sort of trend that Congress condemned and desired to halt when it 
adopted the new Clayton Act antimerger provision.“ 

This matter, therefore, should be remanded to the hearing examiner 
for further consideration in conformity with this opinion. 

Mr. Mead, while concurring in the result, will file a separate con- 
curring opinion. 


CONCURRING OPINION OF COMMISSIONER MEAD 


The Chairman in the very able Opinion of the Commission has 
stated the facts in this case and has discussed the applicable law in 
detail. I concur with his analysis of the facts and with his conclu- 
sion that the revelant evidence now in the record establishes “prima 
facie” that Pillsbury violated Section 7 of the Clayton Act by buying 
Ballard and Ballard Company and the Duff Division of American 
Home Products Corporation. 

In view of the very important questions discussed in the Opinion, 
and of the fact that this is the first case considered by the Commission 
under the revised Section 7 of the Clayton Act, I deem it advisable 
to comment briefly. 

- The Opinion of the Commission in this matter (as well as in the 
recently decided Maico case, Docket 5822, brought under Section 3 of 
the Clayton Act) discusses broadly the necessity of “a case by case 
examination of all relevant factors in order to ascertain the probable 
evonomic consequences.” In my opinion this language should not be 
interpreted as encouraging the introduction into trial records of re- 
motely relevant economic evidence which is unnecessary for a de- 
termination of the issues. 

Certain court opinions have suggested that the Commission is better 
equipped than courts to consider economic data. As to the extent 


64 Sen. Rep. No. 1775, 81st Cong., 2d Sess., p. 5 (1950) ; H. R. Rep. No. 1191, 81st Cong., 
Ist Sess., p. 8 (1949). 
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to which economic or other data is necessary in trial records, I believe 
there is a difference between the Federal Trade Commission Act and 
the Clayton Act. In the Federal Trade Commission Act the Con- 
gress used broad sweeping language. It declared illegal unfair 
methods of competition in commerce. The Act does not define what 
the Congress meant by unfair methods of competition. The defi- 
nition is left initially to the Federal Trade Commission. The only 
method by which the Commission can properly and adequately define 
such term is by a process of administrative inclusion and exclusion as 
complaints are issued and cases decided. Under the Trade Act, if 
the Commission in issuing its complaint has reason to believe that a 
practice not theretofore determined to be illegal is illegal, then the 
trial of such case should fully develop the facts so that the Com- 
mission in its role of expert would be fully informed in deciding the 
case of first impression. The Commission should then make adequate 
findings “with sufficient clarity” to enable a court to review the order. 
(See the dissent of Mr. Justice Frankfurter in PTC vs. Motion Picture 
Advertising Service Co., Inc., 344 US 392 which was a Trade Act 
case. ) 

In Section 7 of the Clayton Act as distinguished from the Federal 
Trade Commission Act, the Congress specifically declared that the 
merger of certain types of corporations is illegal provided only that 
the effect of the mergers may be substantially to lessen competition 
or tend to create a monopoly. Other sections of the Clayton Act 
also describe in comparatively specific language the act or practice 
which may be illegal. 

Mr. Justice Jackson in his dissent in FTC vs. Ruberoid Co., 343 
US 470 (a Section 2(a) Clayton Act case) had specific reference to 
the remedy in the order to cease and desist and not to the elements of 
proof or evidence necessary to support a finding of illegality by the 
Commission. As I understand it, Mr. Justice Jackson indicated that 
the Congress, in writing legislation in the antitrust field, must neces- 
sarily limit the legislation to principles or policies. The Commission, 
in drafting its orders to cease and desist, should give meaning and 
purpose to the general legislative policy. This should be done where 
feasible, not by parroting the words of the statute but by prescribing 
a definite remedy within the general policy. The remedy should be 
adapted to the facts of the particular case. The Commission, guided 
by the Congressional mandate and using its expertness, should devise 
remedies which are effective and informative. 

The question of whether or not certain types of corporate mergers 
are questionable has been determined by the Congress. The only 
issues other than jurisdictional which the Commission must decide 
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are whether or not the particular merger may cause the injury de- 
scribed in the statute. The extent and character of economic or other 
data which is necessary in any particular case in order for the Com- 
mission to make an informed decision is a matter which must be de- 
termined by the facts of that particular case. 

Economics is not an exact science. The economic factors and eco- 
nomic theories available for exposition relating to what effect a 
merger, an exclusive dealing contract or a discriminating price may 
have on competition may be so many and so changing that proceedings 
attempting to explore thoroughly all facets would have no foreseeable 
termination dates. 

Many distinguished officials of Government and members of the 
Bar have been disturbed because of the length of trial records in ad. 
ministrative hearings. Consideration is now being given to various 
means to shorten these records so as to reduce the expense for all the 
parties, including the Government. Shorter yet adequate records 
should result in a reasonably prompt determination of issues. We 
certainly do not desire to take any action which will unnecessarily 
lengthen the records in cases before this Commission. 

In my opinion the Commission does not desire economic or other 
data in trial records just for the sake of the data. We are trying 
cases in order to determine public legal rights. We are not in this 
forum making extensive economic investigations for the purpose of 
adding to the general store of knowledge. The facts to be determined 
_may be so apparent that a reasonable man could fairly decide the 
issues without the benefit of extensive data. In such cases extensive 
hearings should be avoided. 

The Commission was established so that the public would get 
prompt informed action when there is a reasonable probability that 
a trade act or practice will injure competition. Prompt informed 
action is particularly necessary in cases of mergers which may be 
finally found to be illegal. The passage of time may make much 
more difficult the task of unscrambling the assets of the merged com- 
panies and restoring competition to its original form. 

In short, I agree with the result of the Commission’s action in this 
case. I approve of the dispatch with which this decision was reached. 
In my opinion, however, the Commission does not desire to “gild 
the lily” by encouraging hearing examiners to admit in trial records 
interesting but unnecessary factual data. An expert can practice 
his expertness and yet act decisively and with dispatch. An expert 
can also be a reasonable man. 
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In THE MaTTER OF 
MERCANTILE STORES COMPANY, INC., ET AL. 


DECISION IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION ACT 


Docket 6094. Complaint, Apr. 24, 1953—Decision, Dec. 21, 1953 


Where a corporation and its wholly owned subsidiary engaged in the interstate 
sale and distribution of children’s shoes under the brand name “Health- 
Flex” which, thus stamped and boxed, were shipped from their place of 
manufacture to a number of retail stores’ wholly owned subsidiaries in 
various other states and were by said stores in turn advertised and sold 
as “Health-Flex” shoes with the knowledge, consent, and approval of the 
aforesaid corporation— 

Represented directly and by implication that said shoes were constructed in 
such a manner that their use would prevent and correct abnormalities and 
deformities and ailments of the feet and keep them healthy, through use 
of the word “Health” as a part of the trade or brand name therefor, and 
as stamped in and on said shoes and on the boxes in which they were sold; 

The facts being said shoes were merely stock shoes, made on order by quantity 
production methods by the manufacturer from which said subsidiary bought 
the same and upon which, and upon the containers thereof, said name was 
stamped at its direction; and while said shoes might contain some features 
not found in other stock shoes, effect thereof upon the feet in the prevention 
or correction of abnormalities, deformities, or ailments or in keeping the 
feet healthy was insignificant : 


Held, That such acts and practices constituted unfair and deceptive acts and 
practices in commerce. 


Before Mr. James A. Purcell, hearing examiner. 
Mr. B. G. Wilson and Mr. George E. Steinmetz for the Commission. 


DECISION OF THE COMMISSION, AND ORDER TO FILE REPORT OF 
COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on April 24, 1953, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of said Act. The respondents filed a joint answer admitting 
all of the material allegations of the complaint and waiving all in- 
tervening procedure and further hearing as to the said facts, but re- 
serving the right to withdraw said answer if the Commission failed 
to grant respondents’ request for an extension of the effective date of 
any order to cease and desist which might be entered to a date specified 
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by respondents. On July 24, 1953, the hearing examiner filed his 
initial decision. 

The Commission, having reason to believe that said initial decision 
did not constitute an adequate and appropriate disposition of this 
matter, subsequently placed this case on its own docket for review. 
On October 5, 1953, the respondents filed their consent to the with- 
drawal of the portion of their admission answer relating to the effec- 
tive date of the order to cease and desist which might be entered, and 
the Commission, on November 9, 1953, issued, and thereafter served 
upon the parties, its order setting time within which objections to a 
tentative decision of the Commission attached to said order, and reply 
thereto, might be filed. No objections having been filed within the 
time permitted, the proceeding regularly came on for final consid- 
eration by the Commission upon the record herein on review; and 
the Commission, having duly considered the matter and being now 
fully advised in the premises, finds that this proceeding is in the in- 
terest of the public and makes this its findings as to the facts, con- 
clusion drawn therefrom, and order, the same to be in leu of ws 
initial decision of the basics examiner. 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent Mercantile Stores Company, Inc., is a 
corporation organized and existing under and by virtue of the laws 
of the State of Delaware, with its office and principal place of business 
located at 100 West 10th Street, Wilmington, Delaware. Respondent 
Mercantile Stores Company, Inc. (N. Y.) is a corporation organized 
under and by virtue of the laws of the State of New York, with its 
office and principal place of business located at 128 West 31st Street,, 
New York 1, New York. The said New York corporation is a wholly 
owned subsidiary of the said Delaware corporation. The two cor- 
porations act in conjunction and cooperation with each other in the: 
performance of the acts and practices hereinafter set forth. 

Par. 2. Respondents are now, and for more than two years last 
past have been, engaged in the sale and distribution in commerce of 
children’s shoes bearing the brand name “Health-Flex.” Respondents 
cause, and have caused, their said shoes, when sold, to be transported 
from the place of their manufacture in Ephrata, Pennsylvania, to. 
purchasers thereof located in various States of the United States. 
Respondents maintain, and at all times mentioned herein have main- 
tained, a substantial course of trade in commerce in said shoes. 

Par. 3. Respondents’? method of operation is as follows: Said 
shoes are manufactured on order of respondent New York corpora- 

403443—57——38 
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tion by the Eby Shoe Corporation of Ephrata, Pennsylvania. At the 
time of manufacture, in accordance with the direction of respondent 
New York corporation, the name “Health-Flex” is stamped in and on 
the shoes and on the boxes in which they are packed and sold. This 
is done with the consent and approval of, and inures to the benefit 
of, respondent Delaware corporation, which is the owner of the 
registered trade-mark “Health-Flex”. Respondent New York corpo- 
ration sells and causes said shoes, so stamped and boxed, to be shipped 
from the place of their manufacture in Pennsylvania to a number 
of retail stores, located in various other States of the United States, 
which are wholly owned subsidiaries of respondent Delaware corpora- 
tion. These various retail stores in turn advertise and sell said shoes 
as “Health-Flex” shoes with the knowledge, consent and approval 
of respondent, the Delaware corporation. 

Par. 4. Through the use of the word “Health” as a part of the 
trade or brand name for said shoes and as stamped in and on said 
shoes and on the boxes in which they are sold, respondents have repre- 
sented, directly and by implication, that said shoes are constructed 
in such a manner that their use will prevent and correct abnormalities, 
deformities and ailments of the feet and will keep the feet healthy. 

Par. 5. The said representation is false, deceptive, and misleading. 
In truth and in fact, the use of said shoes will not prevent or correct 
any abnormalities, deformities or ailments of the feet or keep the 
feet healthy. Respondents’ shoes are merely stock shoes, made by 
quantity production methods, and while they may contain some fea- 
tures not found in other stock shoes, the effect of such features upon 
the feet in the prevention or correction of abnormalities, deformities 
or ailments of the feet or in keeping the feet healthy, is insignificant. 

Par. 6. The use by the respondents of the foregoing false, decep- 
tive and misleading representation with respect to said shoes has had 
and now has the tendency and capacity to, and does, mislead and de- 
ceive a substantial portion of the purchasing public into the erroneous 
and mistaken belief that said shoes are constructed in such a manner 
that their use will prevent and correct abnormalities, deformities and 
ailments of the feet and will keep the feet healthy, and into the pur- 
chase of substantial quantities of said shoes because of such erroneous 
and mistaken belief. Furthermore, respondents’ said practices place 
in the hands of retailers of said shoes and others a means and in- 
strumentality to mislead and deceive members of the purchasing pub- 
lic into the erroneous and mistaken belief that said shoes are con- 
structed in such a manner that their use will prevent and correct ab- 
normalities, deformities and ailments of the feet and keep the feet 
healthy. 
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The aforesaid acts and practices of the respondents, as herein found, 
are all to the prejudice and injury of the public, and constitute un- 
fair and deceptive acts and practices in commerce, within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondents, Mercantile Stores Company, 
Inc., a corporation, and Mercantile Stores Company, Inc. (N. Y.), a 
corporation, their officers, agents, representatives, and employees, di- 
rectly or through any corporate or other device, in connection with 
the offering for sale, sale, and distribution in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, of shoes 
now designated as “Health-Flex,” or any other shoe of substantially 
the same constitution, do cease and desist from: 

1. Using the name “Health-Flex” or any name in which the word 
“Health” appears as a trade or brand name therefor. 

2. Representing, directly or by implication, that the said shoes are 
constructed in such a manner that their use will prevent or correct 
abnormalities, deformities, or ailments of the feet or will keep the 
feet healthy. 

It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist. 
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In THE MATTER OF 


GEORGE’S RADIO AND TELEVISION COMPANY, INC. 


ET AL. 


CONSENT SETTLEMENT, IN REGARD TO THE ALLEGED VIOLATION OF THE 


FEDERAL TRADE COMMISSION ACT 


Docket 6140. Complaint, Nov. 4, 1953—Decision, Dec. 22, 1953 


Where a corporation and its two officers, engaged in the District of Columbia. 


~— 


(a 


(b 


~~ 


in the sale of electrical appliances including home freezers and television. 
sets in selling their said freezers in connection with arrangements whereby 
purchasers were enrolled in a food distributing organization operated by 
a concern unaffiliated with them and under which members were entitled 
to purchase certain food items in bulk quantities— 

Represented through radio broadcasts and other means of advertising that 
participants in said plan could buy food at wholesale prices or from a 
wholesaler; when in fact said organization was not a wholesaler and the 
prices at which participants purchased were not wholesale prices; 
Represented that participants therein could effect overall monetary savings. 
through the general use of frozen foods in place of corresponding foods in 
other forms; 


The facts being, in the main, frozen foods thus purchased would cost more per 


(¢ 


~— 


(d) 


edible pound than corresponding foods in other available forms normally 
consumed by the public; and no overall saving in food costs would be ac- 
complished by the general substitution of frozen foods, thus available for 
corresponding foods in other forms; 

Represented that substantial overall reductions in food costs would be 
effected by participation in said plan; the facts being that, in the main, 
food plan prices were considerably in excess of usual retail prices of cor- 
responding foods in other forms, and were close to and in some instances. 
identical with usual retail prices of similar frozen foods; and no sub- 
stantial overall reductions in food costs would thereby be effected; and 
Represented that net monetary savings could be effected by all who pur- 
chased and used their home freezers; 


The facts being that in a substantial number of instances increase in expense 


directly attributable to the purchase and use of a home freezer including 
cost of financing where credit is used, and cost of operation, maintenance, 
and depreciation would eliminate savings, if any, which might be effected 
through the purchase of food in bulk quantities and in such instances pur- 


chase and use of such a product would not result in net monetary savings; 
and 


Where said corporation and individuals in thus advertising their television. 


(e) 


(f) 


sets — 


Represented through such statements as “brand new”, that the particular 
sets offered were sets of the current year’s models when in fact Imany of 
said sets were not such when advertised ; 

Represented that higher prices shown for their “Mirrortone” sets in ad- 
vertisements in which they were offered at a lower figure represented the 
usual price at which they were customarily offered for sale and sold in the 
recent regular course of their business; 
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When in fact said higher price greatly exceeded the usual price at which said 
sets were customarily thus offered and sold by them; 

(g) Falsely represented that the price at which such sets were offered and 
sold was lower by 50% than the usual price at which they were thus 
customarily offered and sold by them; and 

(h) Represented that they were making bona fide offers to sell such sets for 
$99 and various other prices stated from time to time; 

When in fact such advertised prices were not genuine or bona fide offers, but 
were made to induce persons to visit their stores or to obtain leads as to 
persons interested in the purchase of television sets in order that they 
might be solicited in said person’s home by their salesman; and they and 
their salesmen in many instances displayed great reluctance or refused 
to demonstrate or improperly demonstrated such sets or disparaged the 
design, workmanship, and performance thereof and attempted to dem- 
onstrate and sell different and more expensive sets than those advertised : 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


Before Mr. William L. Pack, hearing examiner. 

Mr. Ames W. Williams and Mr. John J. McNally for the Commis- 
“sion. 

Grossberg, Yochelson & Brill, of Washington, D. C., for respon- 
-dents. 


CONSENT SETTLEMENT * 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on November 4, 1953, issued its com- 
plaint, which was duly served on the respondents named in the cap- 
tion hereof, charging them with the use of unfair and deceptive acts 
-and practices in violation of the provisions of said Act. 

The respondents, desiring that this proceeding be disposed of by 
‘the consent settlement procedure provided in Rule V of the Commis- 
‘sion’s Rules of Practice, solely for the purpose of this proceeding, 
-any review thereof and the enforcement of the order consented to, and 
conditioned upon the Commission’s accept.nce of the consent settle- 
ment hereinafter set forth and in lieu of answer to said complaint, 
hereby: 

1. Admit all the jurisdictional allegations set forth in the complaint. 

2. Consent that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion and order to cease 


1The Commission’s ‘Notice’ announcing and promulgating the consent settlement as 
published herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on December 22, 1953 and ordered 
-entered of record as the Commission’s findings as to the facts, conclusion, and order in 
-disposition of this proceeding. 

The time for filing report of compliance pursuant to the aforesaid order runs from the 
-date of service hereof. 
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and desist. It is understood that the respondents in consenting to 
the Commission’s entry of said findings as to the facts, conclusion and 
order to cease and desist, specifically refrain from admitting or deny- 
ing that they have engaged in any of the acts or practices stated 
therein to be in violation of law. 

3. Agree that this consent settlement may be set aside in whole or 
in part under the conditions and in the manner provided in paragraph 
(f£) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 
the conclusion based thereon, and the order to cease and desist, all 
of which the respondents consent may be entered herein in final 
disposition of this proceeding, are as follows: 

ParacrapH 1. George’s Radio and Television Company, Inc., is a 
corporation, organized, existing and doing business under and by 
virtue of the laws of the State of Maryland, with its principal office 
and place of business located at 816 F Street NW., Washington, 
D. C. George Wasserman is president and treasurer, and Philip 
Keller is general manager of the corporate respondent George’s Radio 
and Television Co., Inc. These individual respondents formulated, 
controlled and directed the affairs and policies of the corporate re- 
spondent at the time the acts and practices hereinafter set forth 
transpired. Said individual respondents have their offices at the same 
place as corporate respondent. 

Individual respondents George Wasserman and Phillip Keller have 
executed affidavits dated November 24, 1953, which state that indi- 
vidual respondents Leopold Freudberg and Solomon Grossberg are 
officers for convenience purposes only, and during their tenure of 
office as Vice President and Secretary, respectively, have had no voice 
whatever in the formulation, control or direction of the affairs, policies 
or advertising practices of respondent George’s Radio and Television 
Company, Inc. 

By reason of the matters set forth in said affidavits, the Commission 
finds that the complaint herein, insofar as it relates to the respondents 
Leopold Freudberg and Solomon Grossberg as individuals, should 
be dismissed, and accordingly, the term respondents, as hereinafter 
used, shall refer to respondents George’s Radio and Television Com- 
pany, Inc., and George Wasserman and Phillip Keller, individuals. 

Par. 2. Respondents are now, and for more than one year last past 
have been, engaged in the sale of electrical appliances, including home 
freezers and television sets. Respondents have made arrangements 
whereby purchasers of said home freezers are enrolled in a food dis- 
tributing organization operated by a concern unaffiliated with re- 
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spondents, which entitles members to purchase certain food items in 
bulk quantities. 

Par. 3. In the course and conduct of their business, respondents 
caused their home freezers, television sets and other electrical ap- 
pliances, when sold, to be transported to the purchasers thereof at 
their places of residence in the District of Columbia and in the States 
adjacent thereto, and at all times material herein have maintained a 
course of trade in said home freezers, television sets and other electri- 
cal appliances in commerce in the District of Columbia and adjacent 
States. Respondents maintain, and at all times mentioned herein 
have maintained, a course of trade in commerce as “commerce” is de- 
fined in the Federal Trade Commission Act. 

Par. 4. In the course and conduct of their business, respondents, 
through the use of radio broadcasts and other means of advertising, 
have made certain statements and representations of which the follow- 
ing are typical : 

Continuity broadcast over Station WARL, Arlington, Virginia, on 
June 7, 1952. 


* * * Priends, if you’ve been doing without-—if you’ve been denying yourself 
big necessities and little luxuries because you just can’t see where the money’s 
coming from: this revolutionary plan may alter your whole life. Now George’s 
makes it possible for you to buy food the way your grocer does—buy it packaged 
the way you want—meats cut the way you want—buy it at tremendous savy- 
ings—buy it at George’s Food Chest Plan Way. Call George’s at RE 7420 now 
for all the details at no obligation. Find out what the Food Chest way can 
mean to your standard of living now that prices are going up again in foods * * * 

A plan that will save you hundreds of dollars and still let your family eat 
better than before. Has the cost of living got you down? Are you constantly 
worried about how you can make your budget stretch? Friends, savings on your 
food bill can be the difference between poverty and plenty. George’s has gotten 
together with nationally famous food distributors and now you can buy direct 
with fantastic savings * * * Call RE 7420 now to see how you can buy as your 
grocer buys, direct, and save hundreds of dollars * * * 

* * * Tf you’ve ever been worried about money—if you’re seriously concerned 
about how your salary can stretch—or how your husband’s salary can meet 
ever-increasing expenses—a simple phone call can open up a whole new way 
of running your household.” 


Continuity broadcast over Station WITG, Washington, D. C., June 
7, 1952. 


* * * I’m going to tell you how you can eat better than you’ve ever eaten, and 
spend less. How you can put money in the bank, not for one month, not for 
one year, but for the rest of your life! George’s * * * Washington’s great ap- 
pliance dealer and the nation’s famous food distributors have gotten together. 
Famous brands like Snow Crop, Armour, Swift, dozens more. They’ve cooked 
up a fantastic plan to let you buy direct with incredible savings. You actually 
buy as your grocer himself buys, with foods packaged and meat cut the way 
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you specify. You buy direct, and save hundreds of dollars, with no money 
down, for your food, and convenient installments * * * This revolutionary new 
way to eat better and actually save money is as close as your telephone * * * 
Call George’s and ask about the fantastic Food Chest Food Plan, to save you 
hundreds of dollars * * * it’s money in the bank, tremendous lifetime savings * * * 

Continuity broadcast over Station WARL, Arlington, Virginia, on 
June 12, 1952. 

Republic 7420—that’s the number to call now for the fantastic George’s 
Food Plan—the food plan that’s sweeping the whole country—the food chest 
you’ve heard so many incredible things about. Yes, it’s an amazing new idea— 
-and here’s the lowdown on how you can save hundreds of dollars *.* * Be- 
cause now with a Food Chest not only can you buy food in season, not only 
ean you buy it in quantity, but you can actually buy it with a big quantity 
‘discount! Yes, because of a special new arrangement with the big national 
“distributors, you get the benefit of buying with a discount that saves you an 
-incredible percentage of your whole food budget and you pay no money down 
for your food. Imagine being able to buy meats, fish, fruits, and vegetables, at 
actual discount that will mean fantastic savings for you and your family * * * 


Continuity broadcast over Station WTOP, Washington, D. C., on 
June 13, 1952. 

Now for years people have been buying food chests and saving money every 
year by having the facilities to buy in quantity. When beef is low they buy 
100 pounds of beef. In the summer they buy strawberries and eat them all 
year around. And now something sensational has been added, because now 
with a Food Chest not only can you buy food in season, not only can you buy 
it in quantity, but you can actually buy it with a big quantity discount * * * 

Par. 5. Through the use of the foregoing statements and repre- 
sentations and others of the same import, but not specifically set out 
herein, respondents represented, directly or by implication: 


1, That participants in said plan can buy food at wholesale prices 
or from a wholesaler. 

2. That participants in said food plan can effect over-all monetary 
savings through the general use of frozen foods in place of correspond- 
ing foods in other forms. 

3. That substantial over-all reductions in food costs will be effected 
through participation in said food plan. 

4. That net monetary savings can be effected by all who Se ey 
and use respondents’ home freezers. 

Par. 6. The aforesaid statements and representations are false, 
tisleading and deceptive. In truth and in fact: . : 

1. The Died distributing organization from which participants in 
said plan purchase is not a wholesaler and the prices at which partici- 
pants purchase are not wholesale prices. 

2. In the main, frozen foods, purchased through said plan, will cost 
more per edible pound than corresponding foods in other available 
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forms normally consumed by the public. No over-all saving in food 
costs will be accomplished by the general substitution of frozen foods, 
available under said plan, for corresponding foods in other forms. 

3. In the main, food plan prices are considerably in excess of usual 
retail prices of corresponding foods in other forms, and are close to, 
and in some instances identical with, usual retail prices of similar 
frozen foods. As.a consequence, substantial over-all reductions in food 
costs will not be effected through participation in said food plan. 

4. In a substantial number of instances, the purchase and use of a 
home freezer will not result in net monetary savings. In such in- 
stances the increase in expenses directly attributable to the purchase 
and use of a home freezer will eliminate savings, if any, which may 
be effected through the purchase of food in bulk quantities. Among 
the expenses which will be thus incurred are the costs of financing 
where credit is used, and the costs of operation, maintenance and de- 
preciation of the home freezer. 


Par. 7. In the course and conduct of their business, respondents, 
through the use of radio broadcasts, newspaper advertisements, and. 
other means of advertising, have made certain statements with re- 
spect to their television sets. Among and typical, but not all inclusive, 
of said statements, are the following: 

In the Washington, D. C., “Evening Star,” issue of April 11, 1952. 


Brand-New $309.95 MAJESTIC 20’’ CONSOLE TELEVISION. Fully guar- 
anteed—on sale at all stores. $188. 

Brand-New $279.95 MAJESTIC 20’’ TABLE MODEL TELEVISION. Fully 
guaranteed—on sale at all stores. $134. 

New 1952 $259.95 MIRRORTONE 20In. TV Fully guaranteed—on sale at all 
stores. $99. 

Brand-New $299.95 CBS COLUMBIA 20 In. TV. In full supply at all stores. 
$149. 


. In the Washington, D. C., “Evening Star” issue of April 18, 1952. 


* * * We may be stepping on toes but for once and for.all let’s get the record 
straight. George’s has served the Washington area for over a quarter century. 
We’ve grown and prospered with your patronage and we did it by honest, 
straight-forward selling. The record proves it! Over a million satisfied cus- 
tomers. Satisfied with Bargains NOT BAIT! When George’s advertises such 
Specials as appear on this page you can be sure of quality and value. A Quarter- 
Century of Successful business proves it ! 

BRAND-NEW 1952 MIRRORTONE TV REG. $249.95. $99.95 


In the Washington, D. C., “Times Herald” issue of April 25, 1952. 
50% 
OFF! 


Brand-New 
Famous Make Television 
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Brand-New $459.95 EMERSON 19’’ Console. This merchandise on sale 


at all stores. $229.98 
Brand-New $525 ADMIRAL 20’’ Console. This merchandise on sale at 


all stores. $262.50 

Brand-New $369.95 PHILCO 17’’ Console. This merchandise on sale at all 
stores. $184.98 

Brand-New $299.95 MOTOROLA 20’’ Ensemble. $149.98 

Brand-New $299 CBS-COLUMBIA 20’ table model. This merchandise on 
sale at all stores. $149.98 

Brand-New $279.95 HALLICRAFTERS 20’’ Table model. $139.98, Base 
extra. 

Brand-New $249.95 1952 MIRRORTONE 20” table model. This merchandise 
on sale at all stores. $99 

Brand-New $299.95 1952 MIRRORTONH 20’’ TV Console. This merchandise 
on sale at all stores. $129 


Continuity Broadcast by Station WRC, Washington, D. C., on June 
29, 1952. 

* * * Georges, makes a special offer of 20-inch table model television for just 
99 dollars plus tax and warranty. A fabulous price and a great value you can’t 
afford to miss. A 99 dollar price tag on any television is going some—but when 
its a 20 inch television from George’s its the buy of a lifetime! George’s invites 
you to look this set over at no cost, no obligation. Right now special operators 
are waiting to take your calls at RE-7420. We'll rush a 20-inch television to 
your home this very afternoon for a free look. * * * 

Par. 8. Through the use of the foregoing statements and others of 
the same import, but not specifically set out herein, respondents repre- 
sented, directly or by implication : 

1. That their television sets which are described as brand new, are 
sets of the current year’s model. 

2. That the higher price for “Mirrortone” sets shown in said adver- 
tisements, represents the usual price at which said sets were custom- 
arily offered for sale and sold by respondents in the recent regular 
course of their business. 

3. That the price at which said “Mirrortone” sets are offered is lower 
by 50% than the usual price at which they were customarily offered 
for sale and sold by respondents in the recent regular course of their 
business. 

4. That respondents were making bona fide offers to sell “Mirror- 
tone” television sets for $99 and various other prices stated from time 
to time. 

Par. 9. The aforesaid statements and representations are false, mis- 
leading and deceptive. In truth and in fact: 

1. Many of the television sets described as brand new were not ¢eur- 
rent models at the time the said advertisements were published. 

2. The higher price for “Mirrortone” sets shown in said advertise- 
ments does not represent, but on the contrary greatly exceeds, the usual 
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price at which said sets were customarily offered for sale and sold by 
respondents in the recent regular course of their business. 

3. The price at which said “Mirrortone” sets are offered is not 50% 
less than the usual price at which said sets were customarily offered 
for sale and sold by respondents in the recent regular course of their 
business. 

4. Respondents’ offers to sell “Mirrortone” television sets at the 
various advertised prices were not genuine or bona fide offers to sell 
such sets. On the contrary, said offers were made for the purpose of 
inducing persons to visit respondents’ stores or to obtain leads as to 
persons interested in the purchase of television sets in order that they 
could be solicited in their homes by respondents’ salesmen. 

Respondents and their salesmen, at their places of business and in 
calling upon persons at their homes, in many instances displayed great 
reluctance or refused to demonstrate or gave an improper demonstra- 
tion of said television sets, or disparaged the design, workmanship 
and performance of said sets and attempted to demonstrate and sell 
different and more expensive sets than those advertised. 

Par. 10. The use by respondents of the said false and misleading 
statements and representations, had the capacity and tendency to mis- 
lead and deceive a substantial portion of the purchasing public into 
the erroneous and mistaken belief that the statements and representa- 
tions contained therein were true and to induce the purchase of sub- 
stantial quantities of respondents’ freezers and television sets by rea- 
son of such erroneous and mistaken belief. 


CONCLUSION 


The aforesaid acts and practices of respondents, George’s Radio and 
Television Co., Inc., and George Wasserman and Phillip Keller, indi- 
vidually, as herein found, are all to the prejudice and injury of the 
public and constitute unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade Commis- 
sion Act. 

ORDER TO CEASE AND DESIST 


It is ordered, That respondents, George’s Radio and Television 
Company, Inc., a corporation, and its officers, and George Wasserman 
and Phillip Keller, individually, and respondents’ representatives, 
agents and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale or distribution of 
home freezers and television sets in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, do forthwith cease 
and desist from representing directly or by implication: 
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1. That participants in a food purchasing plan can buy food at 
wholesale prices or from a wholesaler, contrary to the fact. 

2. That overall monetary savings can be effected through the gen- 
eral use of frozen foods in place of corresponding foods in other forms. 

3. That substantial overall reductions in food costs will be effected 
through participation in a food purchasing plan. 

4, That net monetary savings, however expressed, can be effected 
through the use of freezers purchased from respondents, unless the 
costs of operation, maintenance and depreciation and, in the event 
that the freezer is purchased on credit, the costs of such credit, are 
taken into account. 

5. That television sets which are not of the current year’s model are 
new, through the use of such terms as “Brand-New” or any other terms 
which describe said sets as new, unless the year in which said sets were 
current models is disclosed. 

6. As the usual price of television sets, any price or value which is 
in excess of the price at which said sets were customarily offered for 
sale and sold by respondents in the recent regular course of their 
business. 

7. That the price at which respondents’ television sets are offered 
is lower by 50% or any other designated percentage, than the usual 
price at which said sets were customarily offered for sale and sold by 
respondents in the recent regular course of their business. 

8. That television sets are being offered for sale when such offer is 
not a genuine and bona fide offer to sell the sets so offered. 

It is further ordered, That respondents, George’s Radio and Tele- 
vision Company, Inc., and George Wasserman and Phillip Keller, 
individually, shall, within sixty (60) days after service upon them of 
this order, file with the Commission a report in writing, setting forth 
in detail the manner and form in which they have complied therewith. 

Lt is further ordered, That the complaint be, and it hereby is, dis- 
missed as to the respondents Leopold Freudberg and Solomon Gross- 
berg, individually. 

George’s Radio and Television 
Company, Inc. 
By (Sgd) George Wasserman, ; 
George Wasserman, President and 
Treasurer. 
By (Sgd) George Wasserman, 
George Wasserman, individually. 
(Sgd) Phillip P. Keller, 
Phillip Keller, individually. 
Date: December 4, 1953. 
The foregoing consent settlement is hereby accepted by the Federal 


Trade Commission and ordered entered of record on this the 22nd day 
of December 1953. — 
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In THE Marrer oF 
CHAIN INSTITUTE, INC. ET AL. 
Docket. 4878. Order and opinions, Dec. 28, 1958 


Before Ur. Webster Ballinger, hearing examiner. 

Mr. Everette MacIntyre and Mr. Karl E. Steinhauer for the Com- 
mission. 

Kittelle & Lamb, of Washington, D. C., for respondents generally, 
and along with— 

Mr. Clarence M. Dinkins, of Washington, D. C., for Chain Institute, 
Inc. and George J. Campbell, Jr. ; 

Mr. Frederick S. Duncan, of New York City, for American Chain 
& Cable Co., Inc., St. Pierre Chain Corp. and Wm. D. Kirkpatrick; 

Alvord & Alvord, of Washington, D. C., and eed, Smith, Shaw & 
McClay, of Pittsburgh, Pa., for The McKay Co. and Frank A. Bond; 

Ganger & Ganger, of Cleveland, Ohio, for Bridgeport Chain & 
Manufacturing Co., Cleveland Chain & Manufacturing Co., Round 
California Chain Co. and Seattle Chain & Mfg. Co.; 

Thompson, Hine & Flory, of Cleveland, Ohio, for Hodell Chain Co. ; 

Mr. Charles R. Fay, of Worcester, Mass., for St. Pierre Chain 
Corp.; 

Sidley, Austin, Burgess & Smith, of Chicago, Il. for 8. G. Taylor 
Chain Co.; 

Finck & Huber, of Buffalo, N. Y., for Columbus McKinnon Chain 
‘Corp.; 

Mr. Frederick B. Gerber, of York, Pa., for Campbell Chain Co.; 

Lawrence, Goldberg, Lawrence & Lewin, of Chicago, Il., for Nix- 
dorfi-Krein Manufacturing Co., Peerless Chain Co. and Dennis 
A. Merriman; 

Marsh, Day & Calhoun, of Bridgeport, Conn., for John M. Russell 
Manufacturing Co., Inc. and Turner & Seymour Manufacturing Co. 


Orvrer Disrosine or Mortons ror MopiricaTION or SETTING ASIDE OF 
FrInpincs As TO THE Facts, CONCLUSION, AND OrpDER To CEASE AND 
DesistT;? Mopiryine Orver To Crase AND Desist AND DISMIssING 
CompLaInt As TO ResponDENT Frank A. Bonp 


This matter came on to be heard by the Commission upon the appli- 
cation and motion, with supporting affidavits and memorandum, for 
modification or setting aside of the findings as to the facts conclusion, 
and order to cease and desist, filed by respondents Chain Institute, 


1 Reported in 49 F. T. C. 1041. 
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Inc., American Chain & Cable Company, Inc., The Bridgeport Chain _ 
& Manufacturing Company, The McKay Company, Hodell Chain 
Company, St. Pierre Chain Corporation, 8. G. Taylor Chain Company, 
Cleveland Chain & Manufacturing Company, Campbell Chain Com- 
pany, Nixdorff-Krein Manufacturing Company, Peerless Chain Com- 
pany, Round California Chain Company, The John M. Russell 
Manufacturing Company, Inc., Seattle Chain & Mfg. Company, 
Turner & Seymour Manufacturing Company, Western Chain Products 
Company, Woodhouse Chain Works, Dennis A Merriman, Wm. D. 
Kirkpatrick, and George J. Campbell, Jr.; the motion, with support- 
ing affidavit, to vacate or modify the findings as to the facts, con- 
clusion, and order to cease and desist, filed by respondent Columbus 
McKinnon Chain Corporation ; answer to said motions filed by counsel 
supporting the complaint; and reply to said answer filed by certain of 
the respondents. 

The Commission having duly considered the motions filed by certain 
of the respondents herein for the setting aside or modification of the 
findings as to the facts, conclusion, and order to cease and desist, and 
the requests for permission to file briefs and to be heard in oral argu- 
ment on such motions, answer of counsel supporting the complaint, 
reply by certain of the respondents, and pertinent portions of the 
record, and being of the opinion, for the reasons appearing in the 
accompanying opinion of the Commission, that said motions and re- 
quests are without merit except for the request that the complaint be 
dismissed as to respondent Frank A. Bond: 

It is ordered, That the application and motion for modification or 
setting aside of the findings as to the facts, conclusion, and order to 
cease and desist, filed by respondents Chain Institute, Inc., American 
Chain & Cable Company, Inc., The Bridgeport Chain & Manufactur- 
ing Company, The McKay Company, Hodell Chain Company, St. 
Pierre Chain Corporation, S. G. Taylor Chain Company, Cleveland 
Chain & Manufacturing Company, Campbell Chain Company, 
Nixdorff-Krein Manufacturing Company, Peerless Chain Company, 
Round California Chain Company, The John M. Russell Manufac- 
turing Company, Inc., Seattle Chain & Mfg. Company, Turner & 
Seymour Manufacturing Company, Western Chain Products Com- 
pany, Woodhouse Chain Works, Dennis A. Merriman, Wm. D. Kirk- 
patrick, and George J. Campbell, Jr., and the motion to vacate or 
modify the findings as to the facts, conclusion, and order to cease and 
desist, filed by respondent, Columbus McKinnon Chain Corporation, 
and the requests for permission to file briefs and to be heard in oral 
argument on said motions, be, and they hereby are, denied except for 
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the request that the complaint be dismissed as to respondent Frank A. 
Bond. 

It is further ordered, That the order to cease and desist heretofore 
entered in this matter be, and it hereby is, modified by striking there- 
from Frank A. Bond as a respondent against whom said order was 
directed. 

It is further ordered, That the amended complaint herein be, and 
it hereby is, dismissed as to respondent Frank A. Bond. 

Commissioner Carrerra dissenting in part and concurring in part. 


Chairman Howrey delivered the Opinion of the Commission. 

This is one of a number of motions, filed in recent months, to reopen 
and reconsider matters, previously adjudicated, upon the ground that 
there have been changes in the membership of the Commission. 

This particular case was decided during February 1953, when the 
Commission was comprised of Commissioners Mead, Mason, Carson, 
Spingarn and Carretta, and is now pending before the United States 
Court of Appeals for the Eighth Circuit. Of the present Commission, 
Commissioner Mead is the only member who voted with the majority 
when the case was adjudicated on the merits. Commissioner Mason 
dissented. Commissioner Carretta did not participate for the reason 
that oral argument was heard before he became a member. Chair- 
man Howrey and Commissioner Gwynne have not, of course, partici- 
pated in any phase of the proceeding. 

The complaint was issued on December 22, 1942. Lengthy hearings 
were held before a hearing examiner and concluded in August 1948. 
The examiner issued a recommended decision on September 25, 1948, 
and an amended decision at a later date. Thereafter, an appeal was 
taken to the full Commission, and oral argument was heard on April 
7, 1949. The case was re-argued before the Commission on Septem- 
ber 24, 1950. 

On April 20, 1953, respondents filed their petition for review with 
the court of appeals. However, prior to the time the record was certi- 
fied to that court and following the aforementioned changes in the 
membership of the Commission, respondents filed the present motion 
asking us to reopen and reconsider a number of enumerated questions. 

It appears to us that the controlling ground offered by respondents 
in support of the motion is this change in membership. 

We are not disposed to grant a motion predicated principally upon 
such a ground. The Commission is an independent and continuing 
statutory body. The terms of its members were arranged by Congress 


1Chairman Howrey became a member of the Commission on April 1, 1953, and Com- 
missioner Gwynne on September 27, 1953. 
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in a manner to prevent any abrupt dislocations in the discharge of its 
responsibilities. 

More importantly, the Commission, like the courts, operates pros- 
pectively, not retroactively. This principle is fundamental, we be- 
lieve, to our system of law, both administrative and judicial. While 
the views of individual commissioners may differ, each is like a member 
of the judiciary in the sense that he customarily makes decisions on 
upcoming issues on a case-by-case basis. A judge appointed to fill a 
vacancy on the bench does not set about to reopen and retry previously 
adjudicated cases simply because he is a new member. 

The machinery of the quasi-judicial agency, like the courts, con- 
templates a continuing process; it looks to current litigation, not past 
litigation. If our procedures were otherwise, delay and inaction 
would surround enforcement of the statutes committed to the Com- 
mission’s jurisdiction. To grant the present motion would be to re- 
quire a third review of a voluminous record made many years ago. 

The principal question presented by the motion, as we see it, is 
whether the Commission, in prescribing a remedy in a conspiracy case, 
can require respondents not only to cease and desist their alleged con- 
spiratorial activity but also to stop the individual use of certain de- 
livered pricing methods. This is an important question and if it were 
not for the overriding considerations already stated, the motion might 
be well grounded. However, since the question of the remedy is one of 
Jaw, the respondents will not be prejudiced. They will, we are certain, 
receive a full hearing on this question in the court of appeals. 


SEPARATE AND CONCURRING OPINION OF COMMISSIONER MEAD 


The Commission, on February 16, 1953, made its findings as to the 
facts and conclusion based thereon and issued its order to cease and 
desist in this matter. All of the respondents against whom the erder 
to cease and desist is directed, except Frank A. Bond (who died sub- 
sequent to the time the case was originally presented to the Commis- 
sion) and Pyrene Manufacturing Company, have filed motions re- 
questing that the findings as to the facts, conclusion, and order to 
cease and desist be vacated or set aside or, in the alternative, that the 
findings and order be modified in material respects. Permission to 
file briefs and to be heard in oral argument on the motions was 
requested. 

The Commission has denied the motions and the requests for per- 
mission to file briefs and to be heard in oral argument for the reason 
that the respondents have presented no matters which were not before 
the Commission at the time it made its decision, and an order to that 
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effect is being entered herewith. I am in entire agreement with the 
Commission’s action in denying the motions for the reasons stated. 
The respondents in their motions have raised questions as to the valid- 
ity of and necessity for the provision in the order to cease and desist 
which prohibits each of the respondent manufacturers from using any 
one of the three delivered pricing methods they have heretofore used 
as a part of their conspiracy “for the purpose or with the effect of 
systematically matching the delivered-price quotations or the de- 
livered prices of other sellers of chain or chain products and thereby 
preventing purchasers from finding any advantage in price in dealing 
with one or more sellers as against another.” I was a member of the 
Commission at the time the original decision was made. I deem 
it in the public interest to issue this opinion setting forth some of the 
considerations which led me to conclude then and to conclude now 
that the inclusion of such prohibition in the order to cease and desist 
was not only valid but necessary for effective relief from the con- 
spiracy in which the respondents have engaged. In this opinion I am 
speaking only for myself. 

The validity of and necessity for a prohibition such as that here 
under consideration in a situation where, as here, the maintenance of 
and adherence to a delivered pricing method or system constituted 
the very heart of the conspiracy found are fully discussed in the 
opinion of the Commission in the matter of National Lead Company, 
et al, Docket 5253, January 12, 1953. The reasons there set forth 
for including such a prohibition in the order to cease and desist in that 
case are applicable to this case. 

The Commission, having found that the respondents had engaged 
in a conspiracy to restrain and suppress competition in the sale of 
chain and chain products, had the duty to determine the remedy 
necessary to suppress and insure against a revival of the trade-restrain- 
ing conspiracy. In making such determination we considered a num- 
ber of factors, including the fact that each of the respondent manufac- 
turers quoted and sold chain and chain products at prices calculated 
pursuant to and in accordance with the particular method or system 
of computing delivered prices applicable to the products it sold with 
the knowledge that all other respondent manufacturers selling the 
same products were simultaneously doing likewise. The various co- 
operative and collective activities which the evidence clearly shows 
that the respondents engaged in would not have brought about the 
results desired in the absence of an understanding between all of the 
respondents that each of the respondent manufacturers would con- 
tinue to use the particular delivered pricing method applicable to the 
products it sold. The use of the different delivered pricing methods 
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or systems thus constituted an integral part of the over-all conspiracy 
among and between the respondents. A majority of the Commission 
was of the opinion that an effective order in this case must not only 
prohibit the respondents from “entering into, continuing, cooperating 
in, or carrying out any planned common course of action, understand- 
ing, agreement, combination, or conspiracy” to engage in the particu- 
lar practices by which the conspiracy had been effectuated, but must 
also prohibit the individual use of a particular delivered pricing sys- 
tem or method “for the purpose or with the effect of systematically 
matching the delivered-price quotations or the delivered prices of other 
sellers of chain or chain products and thereby preventing purchasers 
from finding any advantage in price in dealing with one or more sellers 
as against another.” Such a prohibition was necessary not because it 
is unlawful in all circumstances for an individual seller, acting inde- 
pendently, to sell its products on a delivered-price basis, but to make 
the order fully effective against the trade-restraining conspiracy in 
which each of the respondents participated. 

There were three different kinds of chain involved in this proceed- 
ing, namely, welded chain, weldless chain, and tire chain. As shown 
in the Commission’s findings, welded chain was generally quoted and 
sold on a “Pittsburgh plus” or single basing point delivered-price 
method or system. Weldless chain was generally quoted and sold on 
a freight equalization delivered-price method or system. Tire chain 
was generally quoted and sold on a single zone, or as respondents 
prefer to call it, a universal delivered-price method or system. All of 
the respondent manufacturers did not manufacture all three types of 
chain, but some of them did. Each of them used the particular de- 
livered pricing method or system applicable to the products it sold. 

The maintenance of the different delivered pricing systems consti- 
tuted the very cornerstone of the conspiracy among and between the 
respondents. The adherence to the applicable system by each of the 
respondent manufacturers was necessary to make the conspiracy effec- 
tive. The matching of delivered prices was one of the objectives of 
the conspiracy and this was accomplished through the usw of the dif- 
ferent delivered pricing systems. Unless and until each of the re- 
spondent manufacturers is prohibited from so adhering to a particular 
delivered pricing system, the evils springing from the conspiracy, 
one of which is to eliminate price competition, may well continue in- 
definitely. Unless the respondent manufacturers, representing prac- 
tically the entire economic power of the industry, are deprived of the 
device which made the combination effective, an order merely pro- 
hibiting the combination may well be a useless gesture. 
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If the usual type of conspiracy order had been entered in this case, 
the respondents would have been prohibited from agreeing to fix 
prices and from agreeing to do a number of other specified things 
they had been doing as a part of their conspiracy. The respondent 
manufacturers would not have been prohibited from continuing to 
use, without any agreement between them, the same delivered pricing 
systems they had been using and thus continuing to enjoy the fruits 
of their conspiracy. The effects of the conspiracy, one of which was 
the elimination of price competition, might continue for some time 
unless effective measures to break it up were taken. That is the pur- 
pose of the prohibition in the order to cease and desist directed 
against each of the respondent manufacturers individually. In my 
opinion, the effect of the order to cease and desist will be to restore 
a condition of sharp and healthy competition in the chain industry. 
I realize that in such competition the weak may be hurt, but social 
security is not the province of the Commission. The only way to 
have competition is to compete. If, after competition is restored in 
the industry, any of the respondents can make a proper showing 
that this prohibition or any other prohibition in the order is no 
longer necessary or desirable, the Commission, of course, will at that 
time take such action as may be appropriate in the light of the facts 
and the law. 

In my opinion the Commission has the power to take the steps 
necessary to correct the evils found to exist in this industry. The 
courts in addition to recognizing the power of the Commission to 
stop any method of competition, even though individually pursued, 
if it has a dangerous tendency unduly to hinder competition or create 
a monopoly, have also clearly indicated the extent to which the Com- 
mission may go in an effort to make its orders effective and to prevent 
evasion. In the case of Hershey Chocolate Corporation v. Federal 
Trade Commission, for example, the Court of Appeals for the Third 
Circuit, in upholding the Commission’s order notwithstanding attack 
on the ground that it went beyond the scope of the complaint, said: 

«“* * * the Commission’s power would be limited indeed if it were 

restricted to enjoin unfair acts of competitors only as evidenced in 
the past. To be of any value the order must proscribe the method 
of unfair competition as well as the specific acts by which it has been 
manifested. In no other way could the Commission fulfill its remedial 
function.” (121 F. 2d 968, 971-972.) 
In the case of Local 167 v. United States, 291 U.S. 298, 299, involving 
conspiracy among a number of defendants, the defendants sought to 
eliminate from the injunction certain provisions enjoiming conduct 
which they contended had not been proved to be a part of the con- 
spiracy. The Court held— 
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“The United States is entitled to effective relief. To that end the 
decree should enjoin acts of the sort that are shown by the evidence 
to have been done or threatened in furtherance of the conspiracy. It 
should be broad enough to prevent evasion. In framing its provisions 
doubts should be resolved in favor of the Government and against 
conspirators.” 

In National Labor Relations Board v. Express Publishing Com- 
pany, 312 U.S. 426, 435-437, the Supreme Court said— 

“A federal court has broad power to restrain acts which are of the 
same type or class as unlawful acts which the court has found to have 
been committed or whose commission in the future, unless enjoined, 
may fairly be anticipated from the defendant’s conduct in the past. 

“Tt isa salutary principle that when one has been found to have com- 
mitted acts in violation of a law he may be restrained from committing 
other related unlawful acts. 

“Having found the acts which constitute the unfair labor practice 
the Board is free to restrain the practice and other like or related un- 
lawful acts. * * * The breadth of the order, like the injunction of a 
court, must depend upon the circumstances of each case, the purpose 
being to prevent violations, the threat of which in the future is indi- 
cated because of their similarity or relation to those unlawful 
acts * * * found to have been committed * * * in the past.” 

In the case of Haskelite Mfg. Corporation v. Federal Trade Commis- 
sion, the Court of Appeals for the Seventh Circuit accepted and ap- 
plied the same principle and held that the Commission could prescribe 
reasonable requirements and “guarantees against a recurrence of the 
past unfair and deceptive acts” and which “were calculated to aid in 
dispelling for the future the unfair and deceptive practices of the 
past” (127 F. 2d 765, 766). 

Nor is the relief to which the Commission is entitled limited to the 
performance of “other related unlawful acts,” referred to by the 
Court in the Express Publishing Company case. Even acts lawful in 
themselves may be prohibited when they cannot be separated from 
the unlawful scheme of which they are a part. The applicable law 
has been settled by the Supreme Court. In the Ethyl Gasoline case 
(Ethyl Gasoline Corporation, et al vy. United States, 309 U. S. 436), 
the Supreme Court disposed of a contention that the decree should not 
extend to the prohibition of a device that could be lawfully used, as 
follows: 

“Since the unlawful control over the jobbers was established and 
maintained by resort to the licensing device, the decree rightfully 
suppressed it even though it had been or might continue to be used for 
some lawful purposes. The court was bound to frame its decree so as 
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to suppress the unlawful practices and to take such reasonable mea- 
sures as would preclude their revival.” (P. 461.) Two years later, 
in the case of United States v. Univis Lens Company, Inc., et al., 316 
U. S. 241, the Court again applied the same rule. It said that even 
assuming the validity of certain licensing restrictions, “these features 
are so interwoven with and identified with the price restrictions which 
are the core of the licensing system that the case is an appropriate one 
for the suppression of the entire licensing scheme even though some of 
its features, independently established, might have been used for 
lawful purposes.” (P. 254.) 

Under all the circumstances, in the light of the entire record, in- 
cluding the motions now before the Commission, I am of the opinion 
that the prohibition in the order against the persistent, continuing, 
and intended matching of prices through the use by each of the re- 
spondents of one or more delivered pricing systems was particularly 
appropriate. 


OPINION OF ALBERT A, CARRETTA 
DISSENTING IN PART AND CONCURRING IN PART 
WITH THE ORDER OF THE COMMISSION 


This matter is before the Commission upon an “Application and 
Motion for Modification or Setting Aside of Findings as to the Facts, 
Conclusion and Order to Cease and Desist” filed in behalf of Chain 
Institute, Inc., and 19 other corporate and individual respondents. 
Included in said application was also a motion to the effect that the 
Order to Cease and Desist herein be modified by including therein a 
provision dismissing the amended complaint against respondent 
Frank A. Bond, for the reason that said respondent died on July 3, 
1950. 

There is also before the Commission a “Motion of Respondent Co- 
lumbus McKinnon Chain Corporation to Vacate or Modify Findings 
as to the Facts, Conclusion and Order to Cease and Desist.” This 
motion is somewhat similar to the Application and Motion filed in 
behalf of Chain Institute, Inc., and others, and it includes the addi- 
tional request that the proceedings be dismissed as to respondent 
Columbus McKinnon Chain Corporation. 

In the two motions which have been filed, permission was requested 
to file briefs and to be heard in oral argument. 

The Commission, by order, has denied both motions except insofar 
as the first motion requested dismissal of the proceedings as to re- 
spondent Frank A. Bond. While I concur in the decision of the 
Commission to the extent that the proceeding herein should be dis- 
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missed as to respondent Frank A. Bond, I disagree with the conclusion 
reached by my colleagues in denying respondents the opportunity to 
be heard orally upon their motions. 

Because the above-mentioned separate motions are somewhat sim- 
ilar, I shall limit my discussion to the contents of the Application 
and Motion filed in behalf of Chain Institute, Inc., and others. How- 
ever, my comments and my conclusion apply with equal force to the 
motion filed in behalf of respondent Columbus McKinnon Chain 
Corporation. 

This dissent is being filed with full knowledge and appreciation of 
the fact that the original complaint in this matter was issued by the 
Federal Trade Commission on December 22, 1942—more than 11 years 
ago. It is also realized that the granting of respondents’ motions 
would necessitate a further delay in the final disposition of this case. 
However, the Federal Trade Commission, when acting in its quasi- 
judicial capacity, must be more concerned with due process and with 
equity than with speed in arriving at its decisions. 

In its Application and Motion for Modification or Setting Aside 
of Findings as to the Facts, Conclusion and Order to Cease and De- 
sist, the respondents Chain Institute, Inc. and others, prayed for the 
following relief: 

1. That the Findings as to the Facts, Conclusion and Order to 
Cease and Desist issued by the Commission in said proceeding on 
February 16, 1953, be set aside in their entirety by the Commission, 
and that the Commission, in lieu thereof, issue Findings as to the 
Facts to the effect that the allegations of the amended complaint in 
said proceeding have not been established by the evidence in said 
proceeding, and a Conclusion to the effect that the respondents in 
said proceeding have not violated either of the statutes mentioned 
in said amended complaint, and an Order to the effect that said 
amended complaint be dismissed with prejudice; or in the alterna- 
twe 

2. That said Findings as to the Facts issued by the Commission in 
such proceeding on February 16, 1953, be modified in certain enumer- 
ated respects. 

3. That said Order to Cease and Desist issued by the Commission 
in said proceeding on February 16, 1953, be modified in the following 
respects: 

(a) That there be deleted in its entirety from said Order to Cease 
and Desist the subparagraph numbered “(6)” which appears as one 
of a series of numbered subparagraphs under a main paragraph which 
begins with the words “J¢ 7s ordered” and 
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(b) That there be deleted in its entirety from said Order to Cease 
and Desist the paragraph thereof which begins with the words “/¢ 
is further ordered, That each of the corporate respondents” and ends 
with the words “one or more sellers as against another.” 

In an affidavit submitted by counsel representing the respondents 
Chain Institute, Inc. and others, various grounds were therein set 
forth in support of the application and motion, and in support of 
respondents’ request for permission to argue orally before the Com- 
mission. For the majority of the Commission to have reached its 
conclusion that respondents’ application and motion should be denied 

(except insofar as it applied to the dismissal of the proceeding against 
Frank A. Bond), it was necessary for the Commission to conclude 
that each and every ground cited by respondents was without merit. 
I cannot reach the same conclusion as the majority of the Commission 
did because I feel that at least one ground cited by the respondents 
entitles them to the privilege of being heard in oral argument before 
the Commission. That particular ground is stated in Paragraph 
6 (a) (6) on Pages 5 and 6 of the “Affidavit of Sumner S. Kittelle in 
Support of Application and Motion of Respondents for Modification 
or Setting Aside of Findings as to the Facts, Conclusion and Order 
to Cease and Desist.” That particular ground refers to the Para- 
graph in the Order of the Commission to Cease and Desist dated 
February 16, 1953, which reads as follows: 

“Tt is further ordered, That each of the corporate respondents (the 
various respondents are then named), its officers, representatives, 
agents, and employees, in or in connection with the offering for sale, 
sale, and distribution of chain or chain products in commerce, as 
‘commerce’ is defined in the Federal Trade Commission Act, do forth- 
with cease and desist from quoting or selling chain or chain products 
at prices calculated or determined pursuant to or in accordance with 
a single basing point delivered-price system, a freight equalization 
delivered-price system, or a zone delivered-price system, for the pur- 
pose or with the effect of systematically matching the delivered-price 
quotations or the delivered prices of other sellers of chain or chain 
products and thereby preventing purchasers from finding any ad- 
vantage in price in dealing with one or more sellers as against another.” 
With respect to the foregoing quoted paragraph, the respondents 
state: 

“Respondents had no opportunity to argue the merits or demerits 
of the paragraph of the Order to Cease and Desist herein which, in 
substance, prevents any respondent, individually and noncollusively, 
from using any of the delivered pricing methods to meet competition 
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regularly or systematically. No such paragraph was incorporated 
in the proposed order to cease and desist filed by the Trial Examiner 
in this proceeding, nor was there anything in the record, briefs or 
arguments to indicate that any such drastic and far-reaching para- 
graph was contemplated. No provision like said paragraph was ever 
inserted by the Commission in any of its orders in any contested 
proceeding prior to the Vational Lead Company case, Docket No. 5258, 
and both the majority and dissenting opinions in said case demonstrate 
that said paragraph was and is a highly novel and controversial one. 
The Order in the Wational Lead case was issued January 12, 1953, 
only about a month before the Order in this proceeding.” 

Without passing upon the question as to whether a paragraph of 
this nature is proper or improper in an order of the Commission, it 
is my opinion that the respondents herein should have been afforded 
the opportunity to submit arguments to the Commission against the 
inclusion of such a paragraph. Of course, counsel in support of the 
complaint should also have been heard in support of the inclusion of 
such a paragraph in an order of the Commission. This opportunity 
not having been afforded to the respondents and to counsel in support 
of the complaint by the then existing Commission, it appears to me 
imperative that the existing Commission should correct such defect 
in the proceedings. This position I would hold whether or not any 
change in the personnel of the Commission had occurred between 
the date of the Order of the Commission and the date of filing of the 
motion for review. It cannot be denied that this paragraph enjoins 
the respondents from individually engaging in certain practices which 
they may not engage in in concert with others, I do not want it to be 
understood that I would not, myself, vote for the inclusion of such 
a paragraph in an order of the Commission after being fully advised 
of the best arguments which could be presented by both sides. 

It is to be noted that in this proceeding, the Trial Examiner, under 
date of September 23, 1948, filed his “Recommended Decision” which 
was also included as part thereof a “Recommended Order.” It was 
that Order which was briefed by both sides, and it was that Order 
which was argued orally before the Commission. An examination 
of that Order will disclose that the subject paragraph was not con- 
tained in the Recommended Order of the Trial Examiner. However, 
after twice hearing oral argument upon the Recommended Decision 
of the Trial Examiner, the Commission, out of a clear sky, decided 
to impose the restrictions contained in the above-quoted paragraph. 

How consistent is the Commission in guaranteeing “due process” 2 
to respondents before the Commission? At the present time, and I 


1 Due process of law implies the right of the person affected thereby to be present before 
the tribunal which pronounces judgment upon the question of life, liberty, or property, 
in its most comprehensive sense; to be heard, by testimony or otherwise, and to have ile 
right of controverting, by proof, every material fact which bears on the question of right 
in the matter involved. 
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understand that the following has been the practice for more than 
three years, when a Hearing Examiner completes a case, he files with 
the Secretary of the Commission an “Initial Decision” which includes 
a form of Order to Cease and Desist which becomes the Order of 
the Commission unless (1) either side files an appeal with the Com- 
mission; or (2) the Commission, by order, stays the effective date 
of the decision; or (3) the Commission, upon its own initiative, 
issues an order placing the case on its own docket for review. When 
the Commission places the case on its own docket for review, it con- 
siders the record therein, and if, for any reason, the Commission is 
of the opinion that the Findings or Order to Cease and Desist should 
be modified in any respect, it serves upon the respondent and upon 
counsel in support of the complaint a “Tentative Decision of the 
Commission.” This “Tentative Decision of the Commission” includes 
modified Findings as to the Facts, Conclusion and Order to Cease 
and Desist. These papers apprise the respondent and counsel in 
support of the complaint of the changes which the Commission in- 
tends to make in the findings and order as submitted by the Hearing 
Examiner. Each side is then offered an opportunity to file, within 
20 days, an appropriate memorandum or brief setting forth any 
objections which they may have to the changes contemplated by the 
Commission in the Hearing Examiner’s Initial Decision. Further, 
after such objections, if any, are filed, each side is afforded the oppor- 
tunity to reply to the objections of the other party within a period 
of 10 days after the filing of such objections. 

If the foregoing is the current practice, why should not the parties 
in the subject case be afforded the same opportunity to argue either 
for or against the changes which the Commission made in the order 
as recommended by the Trial Examiner? 

To say that the respondents herein have a remedy in the courts 
is for the Commission to pass its burden upon the already over- 
crowded dockets of the courts. It is our duty to be fully advised in 
all matters upon which we sit as judges, and we cannot shirk our duty 
by saying that parties have an adequate remedy in the courts. 

Consequently, it is my opinion that both motions filed herein should 
have been granted by the Commission, but only to the extent that both 
counsel for the respondents and counsel in support of the complaint 
should have been afforded the opportunity to file briefs and to argue 
orally before the Commission upon any provisions contained in the 
Order to Cease and Desist issued by the Commission which were at 
variance with the provisions in the “Recommended Order” contained 
in the “Recommended Decision” filed by the Trial Examiner herein. 
This same opportunity should be afforded all respondents whenever 
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the Commission intends to make a “change of substance” in any 
recommended order of a Hearing Examiner. If the change contem- 
plated by the Commission is “de minimis,” then I might hold that 
denial of an opportunity to be heard would not deprive the respondent 
of “due process.” 

Because the opinion of the Commission in this matter, as prepared 
by Chairman Howrey, discusses at some length the matter of reopen- 
ing previously adjudicated cases upon the ground that there have been 
changes in the membership of the Commission, I should like to state 
that I concur in the reasoning of the majority of the Commission 
in concluding that, standing alone, a change in the membership of . 
the Commission is without merit to support a petition of a respond- 
ent for an opportunity to argue orally before the Commission upon 
a matter already decided. 

I also concur with the majority of the Commission in concluding 
that the Order to Cease and Desist heretofore entered in this matter 
be modified by striking therefrom Frank A. Bond as a respondent 
against whom said order was directed, and in concluding that the 
amended complaint herein be dismissed as to him. 
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RAY R. GOLDIE AND DAVID BACHMAN DOING BUSINESS 
AS MERCURY VACUUM STORES AND MERCURY VAC- 
UUM CLEANER STORES 


CONSENT SETTLEMENT IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6064. Complaint, Nov. 24, 1952—Decision, Jan. 14, 1954 


Where two parties engaged in the competitive interstate sale and distribution of 
new and rebuilt sewing machines and vacuum cleaners through retail stores 
in California, Washington, and Oregon, to purchasers in various other states 
and in Alaska, including among the former products several brands made 
in Japan, upon the back of the vertical arm of which machines the word 
“Japan”, when sold to members of the purchasing public, became covered 
by the motor and upon which the word “Japan” as displayed in some 
instances upon a medallion on the front of the vertical arm was so small 
and indistinct as not to constitute adequate notice that the heads were 
imported— 

(a) Offered and sold such machines without placing any other mark thereon 
or otherwise informing the public that the heads thereof were of foreign 
origin ; 

(b) Represented falsely, directly or by implication, that one of the sewing 
machines sold by them was manufactured by or connected in some manner 
with the well and favorably known American firm or firms with which the 
word “Universal” had long been associated through use of said word as a 
trade or brand name for said product and conspicuous display thereof on 
its front horizontal arm and use thereof in their advertising matter; and 
through use of such trade or brand names enhanced the belief on the part 
of the public that their said machines were of domestic origin ; 

(c) Frequently advertised rebuilt sewing machines and vacuum cleaners at 
extremely low prices through their retail stores; 

When in fact such advertisements were not genuine or bona fide offers to sell 
the articles advertised but were run to obtain the names of persons who 
were interested in the purchase of such products; while their salesmen, 
when responses were obtained, demonstrated said products, their sole pur- 
pose was to sell new and much higher priced machines and cleaners; and 
products in question were not intended to do satisfactory work and very 
few of them were sold; 

(d) Made use in the advertising of their rebuilt vacuum cleaners of such terms 
as “complete with attachments”, “3 days only”, and “2-year guarantee” ; 
When in fact attachments were frequently not furnished; offers were continu- 
ous, the only changes being slight variations in the prices charged; no 
guarantee was given without payment of a substantial sum therefor in 
addition to the purchase price of the machine; and use of the word “guar- 
antee” without a statement of the terms and conditions and the manner 
in which the guarantor would perform was misleading and confusing and 

constituted a misleading and deceptive practice; 


604 FEDERAL TRADE COMMISSION DECISIONS 


Consent Settlement 50 F.T.C. 


(e) Falsely represented through their salesmen that their said machines con- 
taining heads imported from Japan were manufactured by the Singer 
Sewing Machine Co.; and 

(f) Quoted directly and through their salesmen fictitious prices for various 
machines as their usual selling prices and represented that they were able 
to offer same at a much lower price since they had been used as demon- 
strators or for some other reason: 

When in fact such machines were usually new machines and the price at which 
they were offered constituted their usual selling price and not, as the 
prospective purchaser was thus led to believe, a reduced one: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and of their competitors, and con- 
stituted unfair methods of competition in commerce and unfair and deceptive 
acts and practices therein. 


Before Mr. William L. Pack, hearing examiner. 
Mr. William L. Taggart and Mr. J. C. Williams for the Commission. 
Mr. Myer Koonin, of Washington, D. C., for respondents. 


CONSENT SETTLEMENT ? 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on November 24, 1952, issued and sub- 
sequently served its complaint on the respondents named in the caption 
hereof, charging them with the use of unfair and deceptive acts and 
practices and unfair methods of competition in commerce within the 
intent and meaning of the Federal Trade Commission Act. 

The respondents desiring that this proceeding be disposed of by the 
Consent Settlement procedure provided in Rule V of the Commission’s 
Rules of Practice, solely for the purpose of this proceeding, and re- 
view thereof, and the enforcement of the order consented to, and con- 
ditioned upon the Commission’s acceptance of the Consent Settlement 
hereinafter set forth and in lieu of the answer to said complaint here- 
tofore filed, and which, upon acceptance by the Commission of this 
settlement, is to be withdrawn from the record, hereby : 

1. Admit all of the jurisdiction allegations set forth in the com- 
plaint. 

_ 2. Consent that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusions and order to cease 
and desist. It is understood that the respondents, in consenting to 


1The Commission’s “Notice” announcing and promulgating the consent settlement as 
published herewith, follows: 


The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on January 14, 1954, and ordered 
entered of record as the Commission’s findings as to the facts, conclusion, and order in 
disposition of this proceeding. 


The time for filing report of compliance pursuant to the aforesaid order runs from the 
date of service hereof. 
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the Commission’s entry of said findings as to the facts, conclusion and 
order to cease and desist, specifically refrain from admitting or deny- 
ing that they have engaged in any of the acts or practices stated there- 
in to be in violation of law. 

3. Agree that this Consent Settlement may be set aside in whole or 
in part under the conditions and in the manner provided in para- 
graph (f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and prac- 
tices which the Commission had reason to believe were unlawful, the 
conclusion based thereon and the order to cease and desist, all of which 
the respondents consent may be entered herein in final disposition of 
this proceeding are as follows: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondents, Ray R. Goldie and David Bachman are 
copartners doing business under the names of Mercury Vacuum Stores 
and Mercury Vacuum Cleaner Stores with their principal place of 
business at Room 216, Fleming Building, San Bernardino, California. 

Par. 2. Respondents are now, and for some time in the past have 
been, engaged in the sale and distribution of new and rebuilt sewing 
machines and vacuum cleaners through retail stores located in the 
States of California, Washington, and Oregon. Included in the sew- 
ing machines sold by them are several brands, the heads of which are 
manufactured in Japan. 

Par. 8. In the course and conduct of their business, respondents 
cause certain of their said products, when sold, to be transported from 
their places of business in the States of California, Washington, and 
Oregon to purchasers thereof located in various other States of the 
United States and in the Territory of Alaska, and at all times men- 
tioned herein have maintained, a course of trade in said products in 
commerce between various States of the United States and the Terri- 
tory of Alaska. 

Par. 4. When the sewing machines are sold by respondents to mem- 
bers of the purchasing public, the word “Japan” appears on the back 
of the vertical arm but such name is covered by the motor so that it is 
not visible. In some instances, the heads are marked with a medallion 
placed on the front of the vertical arm upon which the word “Japan” 
appears. This word is, however, so small and indistinct that it does 
not constitute adequate notice to the public that the heads are imported. 
Respondents place no other mark on said sewing machines or other- 
wise inform the public that the heads thereof are of foreign origin. 

Par. 5. When articles of merchandise, including sewing machines, 
are exhibited and offered for sale by retailers to the purchasing public 
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and such articles are not marked or are inadequately marked showing 
they are of foreign origin, or if marked and the markings are covered 
over or otherwise concealed, such purchasing public understands and 
believes such articles to be wholly of domestic origin. 

~ There is among the members of the purchasing public a large num- 
ber who have a decided preference for products originating in the 
United States over products originating in whole or in part in foreign 
countries, including sewing machines. 

Par. 6. Respondents use the word “Universal” as a trade or brand 
name for one of the sewing machines sold by them, which word is 
printed or embossed on the front horizontal arm of the head in large 
conspicuous letters and use said trade or brand name in their adver- 
tising matter. The word “Universal” is the name or a part of the 
name of or used as a trade name, mark or brand by one or more busi- 
ness organizations transacting and doing business in the United States 
which are and have been well and favorably known to the purchasing 
public and which are and have been well and long established in vari- 
ous industries. 

Par. 7. By using the trade or brand name “Universal” respondents 
represent, directly or by implication, that their product is manufac- 
tured by or connected in some manner with the well and favorably 
known American firm or firms with which said name has long been 
associated, which is contrary to the fact. 

Par. 8. There is a preference among members of the purchasing 
public for products manufactured by well and long established con- 
cerns whose identity is connected with the word “Universal.” The 
use of said trade or brand name by respondents enhances the belief 
on the part of the public that the said sewing machines are of domestic 
origin. 

Par. 9. In the course and conduct of their business, respondents, 
through their retail stores frequently advertise rebuilt sewing 
machines and vacuum cleaners at extremely low prices. Such adver- 
tisements are not genuine or bona fide offers to sell the articles adver- 
tised but are run for the purpose of obtaining the names of persons 
who are interested in the purchase of sewing machines or vacuum 
cleaners. When responses are obtained to such advertisements, sales- 
men for respondents demonstrate the rebuilt sewing machines and 
vacuum cleaners but their sole purpose is to sell new and much higher 
priced sewing machines and vacuum cleaners. As a matter of fact, 
the rebuilt sewing machines and vacuum cleaners are not intended to 
do satisfactory work. As a result, very few of the rebuilt sewing 
machines or vacuum cleaners are sold. 
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Par. 10. Respondents, in the advertising matter of their rebuilt 
vacuum cleaners, make use of such terms as “complete with attach- 
ments,” “three days only,” and “2 year guarantee.” Such statements 
are misleading and deceptive. In truth and in fact, attachments are 
frequently not furnished. The offers are continuous, the only changes 
being slight variations in the prices charged. The use of the word 
“guarantee” without a statement of the terms and conditions thereof 
and the manner in which the guarantor will perform is misleading and 
confusing and constitutes a misleading and deceptive practice. In 
truth and in fact, no guarantee is given without the payment of a 
substantial sum therefor in addition to the purchase price of the 
machine. 

Par. 11. Respondents’ salesmen, in soliciting the sale of sewing 
machines containing heads imported from Japan, represent, con- 
trary to the fact, that the machines were manufactured by the Singer 
Sewing Machine Company. The respondents and their salesmen also 
quote fictitious prices for various machines as the usual selling prices 
and represent that, because the machines have been used as demon- 
strators or for some other reason, they are able to offer the machines 
at a much lower price thus inducing the prospective purchaser to 
believe that the price asked is a reduced price. As a matter of fact, 
the machines so offered are usually new machines and the price at 
which the machines are offered for sale are the usual selling prices. 

Par. 12. Respondents, in the course and conduct of their business, 
are in substantial competition with other individuals and with firms 
and corporations engaged in the sale in commerce of sewing machines 
and vacuum cleaners. 

Par. 13. The failure of respondents to adequately disclose on the 
sewing machine heads that they are manufactured in Japan and the 
use of the trade or brand name “Universal” have the tendency and 
capacity to lead members of the purchasing public into the erroneous 
and mistaken belief that their sewing machines are of domestic origin 
and manufactured by the well and favorably known firm or firms with 
which said trade or brand name has long been associated. 

Furthermore, the other misleading and deceptive statements 
enumerated above have the capacity and tendency to lead members of 
the purchasing public into the erroneous and mistaken belief that such 
statements are true. All of the aforesaid practices have the capacity 
and tendency to induce members of the public to purchase respond- 
ents’ sewing machines and vacuum cleaners because of the erroneous 
belief engendered thereby. 
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The aforesaid acts and practices of the respondents, as herein found, 
are all to the prejudice and injury of the public and of respondents’ 
competitors and constitute unfair methods of competition and unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


It is ordered, That the respondents Ray R. Goldie and David Bach- 
man, individually and as copartners doing business as Mercury 
Vacuum Stores and Mercury Vacuum Cleaner Stores, or doing busi- 
ness under any other name, and their representatives, agents and em- 
ployees, directly or through any corporate or other device in connection 
with the offering for sale, sale and distribution of sewing machines, 
vacuum cleaners or other merchandise in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, do forthwith cease and 
desist from: 

1. Offering for sale, selling or distributing sewing machines, of 
which foreign made heads are a part, without clearly and conspicu- 
ously disclosing on the heads the country of origin thereof. 

2. Using the word “Universal” or any simulation thereof as a brand 
or trade name or in any other manner to designate, describe, or refer 
to sewing machines or representing, through the use of any other words 
or in any other manner that their sewing machines or any part thereof 
are made by any other than the actual manufacturer. . 

3. Representing, directly or by implication, that certain merchan- 
dise is offered for sale when such offer is not a bona fide offer to sell the 
merchandise so offered. 

4. Representing, directly or by implication, that attachments are 
included with their rebuilt vacuum cleaners unless such is the fact. 

5. Representing, directly or by implication, that offers are limited 
as to time when they are continuous offers. 

6. Representing, directly or by implication, that any merchandise 
is guaranteed unless the nature and extent of the guarantee and the 
manner and form in which the guarantor will perform thereunder are 
clearly and conspicuously disclosed. 

7. Representing, directly or by implication, that the usual or cus- 
tomary price of any merchandise is in excess of the price at which said 
merchandise is regularly and customarily sold in the normal course 
of business, or that the price at which any merchandise is regularly 


and customarily sold in the normal course of business is a reduced 
price. 
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It is further ordered, That the respondents, Ray R. Goldie and 
David Bachman, individually and as copartnerg doing business as 
Mercury Vacuum Stores and Mercury Vacuum Cleaner Stores, shall 
within sixty (60) days after service upon them of this order file with 
the Commission a report in writing setting forth in detail the manner 
and form in which they have complied with this order. 


(Sgd.) Ray R. Goldie 
Ray R. Gopi 
(Sgd.) David Bachman 
Davip Bacuman, 
individually and as copartners 
doing business as Mercury Vac- 
uum Stores and Mercury Vacuum 
Cleaner Stores. 
Date: November 6, 1953. 
(Sgd.) Myer Koonin 
Myer Koonin, 
721 Sheraton Building, 
Washington, D. C. 
Attorney for Respondents. 
Date: November 10, 1953. 


The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record on this the 14th day 
of January 1954. 


403443—57——_40 
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In THE MATTER OF 


ROYAL APPLIANCE COMPANY, INC. AND DAVID E. 
RESNICK 


CONSENT SETTLEMENT IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6122. Complaint, Aug. 31, 1958—Decision, Jan. 14, 1954 


Where a corporation and its responsible officer competitively engaged in the 
sale and distribution in the District of Columbia and adjoining States, 
among other things, of television receivers and replacement parts and in the 
furnishing of television repair services under contracts whereby they under- 
took to keep sets in good repair; in advertising their products in newspapers 
and other advertising media— 

(a) Represented that they would keep television receivers sold by them in good 
working order for a period of two years, any necessary repairs to be made 
within a reasonable time after being requested ; 

The facts being that while such contracts, issued for a consideration, so pro- 
vided, they did not in many instances comply with such contracts during 
the second year or provided such service only after undue and unreasonable 
delay ; 

(b) Represented that they would either remove television receivers to one of 
their four places of business and return them the same day fully repaired 
and in proper working order, or repair such receivers in the homes of the 
owners; 

The facts being their repairmen constantly refused to repair such receivers in 
the home; and when they were removed to respondents’ place of business for 
repair, respondents returned them to their owners in many instances only 
after many days or weeks of delay ; 

(c) Falsely represented that they would estimate the cost of necessary parts 
or services or both parts and services to place television receivers in proper 
working order and would provide such service and parts for approximately 
the amount of such estimate ; 

The facts being their estimates were not bona fide; prices ultimately charged 
by them for repair in virtually all instances did not approximate their 
estimates and sometimes exceeded them by more than twice as much; and 
in most instances where the final charge exceeded the estimate, they failed 
to apprise the customers of such increase to obtain authorization for the 
performance of the work, but required nevertheless the payment of the 
total amount before they would release the receivers to the owners; and 

(d) Represented that they owned, operated, or maintained offices or branches in 
four different locations in the metropolitan area of Washington, D. Os 
when in fact they operated one place of business only in said area: 

Held, That such acts and practices were all to the prejudice and injury of the 
public and of their competitors, and constituted unfair and deceptive acts 
and practices in commerce and unfair methods of competition therein. 


Before Mr. John Lewis, hearing examiner. 
Mr. Harold A. Kennedy for the Commission. 
Costantini & Raffel, of Washington, D. C., for respondents. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 31, 1953, issued and subse- 
quently served its complaint on the respondents named in the caption 
hereof, charging them with the use of unfair and deceptive acts and 
practices and unfair methods of competition in commerce within the 
intent and meaning of the Federal Trade Commission Act. 

The respondents, desiring that this proceeding be disposed of by the 
consent settlement procedure provided in Rule V of the Commission’s 
Rules of Practice, solely for the purposes of this proceeding, any re- 
view thereof, and the enforcement of the order consented to, and con- 
ditioned upon the Commission’s acceptance of the consent settlement 
hereinafter set forth and in lieu of answer to said complaint, hereby 

(1) Admit all the jurisdictional allegations set forth in the 
complaint. 

(2) Consent that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 
and desist. It is understood that the respondents, in consenting to the 
Commission’s entry of said findings as to the facts, conclusion, and 
order to cease and desist, specifically refrain from admitting that they 
have engaged in any of the acts or practices stated therbin to be in 
violation of law. 

(3) Agree that this consent settlement may be set aside in whole or in 
part under the conditions and in the manner provided in Paragraph 
(f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and prac- 
tices which the Commission had reason to believe were unlawful, the 
conclusion based thereon, and the order to cease and desist, all of which 
respondents consent may be entered herein in final disposition of this 
proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


ParacraPuH 1. Respondent Royal Appliance Company, Inc., is a cor- 
poration, organized and existing under the laws of the State of Mary- 
land, which had its principal office and place of business at 1911 


1The Commission’s ‘Notice’ announcing and promulgating the consent settlement as 
published herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on January 14, 1954, and ordered 
entered of record as the Commission’s findings as to the facts, conclusions, and order in 
disposition of this proceeding. 

The time for filing report of compliance pursuant to the aforesaid order runs from 
the date of service hereof. 
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Nichols Avenue SE., in the City of Washington, D. C., until approxi- 
mately July 1, 1953, at which time, both it and respondent suspended 
the operation of said business. 

Respondent David E. Resnick is an individual and, although pres- 
ently president of said corporation, was secretary-treasurer during the 
pertinent and applicable time period. He individually formulated all 
the policies and controlled and managed all of the affairs of said 
corporation and would do so in future. His principal office and place 
of business had been the same as that of the corporate respondent. 

Par. 2. Respondents, until approximately July 1, 1953, were engaged 
in the sale and distribution, among other things, of television receivers 
and replacement parts. An essential and integral part of respondents’ 
said business was the furnishing of television repair services. In 
connection with their said repair service, respondents issued contracts 
whereby they agreed to keep television sets in good repair for a period 
of two years. Respondents caused their said television sets, when sold, 
to be transported from their place of business in the District of Colum- 
bia to purchasers located in the District of Columbia and in the States 
of Maryland and Virginia and caused their said service contracts and 
various other written instruments of a commercial nature, issued and 
made use of in connection therewith, to be transported by means of the 
United States mails and otherwise to various persons located in the 
District of Columbia and in the States aforesaid. 

Respondents maintained a course of trade in said products and serv- 
ice contracts and various other instruments issued in connection there- 
with in commerce in the District of Columbia and between the District 
of Columbia and other States, and such course of trade was substantial. 

Par. 8. In the course and conduct of their said business, respondents 
have been in substantial competition in commerce with other corpora- 
tions and with individuals and partnerships engaged in the sale of 
television receivers and repair parts therefor. 

Par. 4. In the course and conduct of their aforesaid business, re- 
spondents have made certain statements and representations concern- 
ing said products by means of advertisements inserted in newspapers 
and other advertising media of general circulation in the States of 
Maryland and Virginia and in the District of Columbia. Typical, 
but not all inclusive, of such representations are the following: 

ROYAL GIVES YOU THIS SENSATIONAL 2 YEARS SERVICE ON ANY TV 
SET OF YOUR CHOICE. The only Appliance Store in Washington * * * and 


in the United States to offer you one full year of unconditional guarantee * * * 
and an extra year of service free of any cost. 
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ROYAL 
APPLIANCH CO, INC. 
SALES SERVICE 


SHE’S 0. K. NOW 


Picture of and BACK HOME: 
man holding THE SAME DAY! 
television set ON CALL 


24 HOURS A DAY 


ANY MAKE TELEVISION REPAIRED 
2 YEARS SERVICE 
FREE PICK UP, DELIVERY & ESTIMATES 
TV REPAIRS 
IN YOUR HOME 
or 
1 DAY SERVICE 


FRE REPAIRS 
ESTIMATES ON CREDIT 
N.W.—S.W. N.E.—S.E. 

DU. 1400 - LU 4-7000 


SILVER SPRING, ARL.-ALEX. 


JU. 7-5484 JA. 4-1883 


ROYAL 
CONSOLIDATED TV SERVICES 


Par. 5. By means of the foregoing statements and representations, 
respondents, directly and by implication, represented : 

1. That they would keep television receivers sold by them in good 
working order for a period of two years, any necessary repairs to be 
made within a reasonable time after being requested. 

2. That they would either remove television receivers to one of their 
four places of business and return them the same day fully repaired 
and in proper working order or repair such receivers in the homes of 
the owners. 

3. That they would estimate the cost of necessary parts or services 
or both parts and services to place television receivers in proper work- 
ing order and would provide such service and parts for approximately 
the amount of such estimate. 

4. That they owned, operated, or maintained offices or branches in 
four different locations of the metropolitan area of Washington, D. C. 
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Par. 6. All of the aforesaid representations, statements and implica- 
tions were false, exaggerated, deceptive, and misleading. In truth 
and in fact: 

1. While respondents issued service contracts to purchasers of tele- 
vision receivers, for a consideration, which provided that they would 
render necessary service to keep such receivers in good working order 
for a period of two years, they did not in many instances comply with 
such contracts during the second year or provided such service only 
after undue and unreasonable delay. 

2. Respondents’ television repairmen consistently refused to repair 
television receivers in the home; and when said receivers were removed 
to respondents’ place of business for repair, respondents returned them 
to their owners in many instances only after many days or weeks of 
delay. 

3. The estimates given by respondents on the cost of television 
repairs were not bona fide estimates. The prices ultimately charged 
by respondents for television repairs in virtually all instances did not 
approximate the estimates given by them, and sometimes exceeded said 
estimates by more than twice as much. In most instances where the 
final charge exceeded the estimate, respondents failed to apprise their 
customers of such.increase in price or to obtain authorization for the 
work prior to performing the same, but nevertheless required the 
payment of the total amount before they would release the television 
receivers to the owners. 

4. Respondents operated only one place of business located at 1911 
Nichols Avenue S. E., Washington, D. C. 

Par. 7. The use by the respondents of the aforesaid false, mislead- 
ing and deceptive statements and representations has had the tendency 
and capacity to lead a substantial portion of the purchasing public into 
the erroneous and mistaken belief that such statements were true, and 
to induce the purchase of said products and the entering into service 
contracts because of such erroneous and mistaken belief. As a result 
thereof, substantial trade in commerce has been unfairly diverted 
to respondents from their competitors and substantial injury has been 
done to competition in commerce. 


CONCLUSION 


The aforesaid acts and practices of respondents were all to the 
prejudice and injury of the public and of respondents’ competitors 
and constituted unfair and deceptive acts and practices and unfair 
methods of competition in commerce, within the intent and meaning of 
the Federal Trade Commission Act. 
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It ts ordered, That respondents, Royal Appliance Company, Inc., a 
corporation, and its officers, and David E. Resnick, individually, and 
respondents’ representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offer- 
ing for sale, sale and distribution of television receivers or other 
electronic equipment and service contracts, in connection therewith, in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 

1. Representing, directly or by implication, that they will keep 
such products in good working order for a period of two years or for 
any other specified period of time, unless in fact the services necessary 
to accomplish that result be provided within a reasonable time after 
notification by customer or vendee during such specified time period. 

2. Representing, directly or by implication, contrary to the fact, 
that repairs on such products will be made either in the home or in 
one day or in any other specified period of time. 

3. Either giving so-called estimates or representing that they will 
give estimates for repairs on such products, which are not in fact bona 
fide estimates or which bear no reasonable relationship to the prices 
ultimately charged for such repairs. 

4. Representing, directly or by implication, that they maintain more 
places of business than is actually the fact. 

It is further ordered, That the respondents herein shall within sixty 
(60) days after service upon them of this order file with the Commis- 
sion a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist. 


(Sgd.) Royal Appliance Co., Inc. 
Roya AppiiANcE Company, Inc. 
(Sgd.) By David E. Resnick, Pres. 
(Sgd.) David E. Resnick 
Davin E. Resnicxr, individually. 


Date: December 1, 1953. 


The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record on this the 14th day 


of January, 1954. 
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In THE MATTER OF 


YAMI YOGURT PRODUCTS, INC., AND RICHARD TILLE, 
INDIVIDUALLY AND AS AN OFFICER THEREOF AND 
ALSO DOING BUSINESS AS INTERNATIONAL YOGURT 
COMPANY 


CONSENT SETTLEMENT IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6066. Complaint, Nov. 25, 1952—Decision, Jan. 21, 1954 


Where a corporation and an officer thereof who did business also at the same 
address under a separate trade name, engaged in the interstate sale and 
distribution of food products for use in making yogurt, respectively known 
in the case of the product of the former as “Yami Yogurt Culture,” and in 
that of the latter as “International Yogurt Culture” and ‘International 
Roselle Yogurt Culture”; in advertising their said products in newspapers 
and magazines, etc. and by radio— 

(a) Falsely represented that proteins in yogurt are in predigested form, that 
proteins and minerals are more rapidly assimilable and milk nutrients more 
easily absorbed by the blood by reason of being in the form supplied by 
yogurt, and that the casein and albumin of cow’s milk fermented with 
yogurt culture are transformed into more highly digestible form ; 
Falsely represented that yogurt promotes digestion and intestinal hygiene, 
helps to digest other foods, promotes longevity and helps to prevent senility ; 
that its use builds, restores, and insures good health, is effective in preventing 
typhoid, paratyphoid, diphtheria and dysentery, and is a cure or remedy for 
constipation, ulcers, gastritis, enteritis, colitis, dyspepsia, diarrhea, dysen- 
tery, celiac disease, colon troubles, and stomach distress ; 

Falsely represented that it is a benefit in cases of pulmonary diseases, keeps 

the digestive tract clean, lessens the nausea or stomach sickness associated 

with pregnancy, results in fine complexions or improves the complexion ; and 

(d) Falsely represented that yogurt softens or tenderizes meat and that through 
yogurt one may eat himself to health: 

Held, That such acts and practices, under the circumstances set forth, were all 


to the prejudice and injury of the public and constituted unfair and deceptive 
acts and practices in commerce. 


(b 


~—S 


(e 


— 


Before Mr. Earl J. Kolb, hearing examiner. 
Mr.J.W. Brookfield, Jr., for the Commission. 
Mr, Alfred L. Fou, of Los Angeles, Calif., for respondents. 


CONSENT SETTLEMENT 1 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on November 25, 1952, issued and 


1The Commission’s “Notice” announcing and promulgating the consent settlement as 
published herewith, follows: 


The consent settlement tendered by the parties in this proceeding, a copy of which is 
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subsequently served its Complaint on the respondents named in the 
caption hereof, charging them with the use of unfair and deceptive 
acts and practices in violation of the provisions of said Act. 

Subsequent to the issuance of the Complaint in this matter it was 
suggested that respondent Richard Tille was deceased, and by agree- 
ment there was substituted for respondent Richard Tille respondent 
Reny Tulle, both as an individual respondent doing business as Inter- 
national Yogurt Company and as an officer of corporate respondent 
Yami Yogurt Products, Inc. 

The respondents, desiring that this proceeding be disposed of by 
the consent settlement procedure proyided in Rule V of the Com- 
mission’s Rules of Practice, solely for the purpose of this proceeding, 
any review thereof, and the enforcement of the Order consented to, 
and conditioned upon the Commission’s acceptance of the Consent 
Settlement hereinafter set forth, and in lieu of answer to said 
complaint, hereby : 

1. Admit all the jurisdictional allegations set forth in the com- 
plaint. 

2. Consent that the Commission may enter the matters hereinafter 
set forth as its Findings as to the Facts and Conclusion and Order 
to Cease and Desist. It is understood that the respondents in con- 
senting to the Commission’s entry of said Findings as to the Facts, 
Conclusion and Order to Cease and Desist specifically refrain from 
admitting or denying that they have engaged in any of the acts or 
practices stated therein to be in violation of the law. 

3. Agree that the Consent Settlement may be set aside in whole or in 
part under the conditions and in the manner provided in Paragraph 
(f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 
the conclusion based thereon and the Order to Cease and Desist, all of 
which the respondents consent may be entered herein in final disposi- 
tion of this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent Yami Yogurt Products, Inc., is a corpora- 
tion organized, existing and doing business under and by virtue of the 


served herewith, was accepted by the Commission on January 21, 1954 and ordered 
entered of record as the Commission’s findings as to the facts, conclusion, and order in 
disposition of this proceeding. 

The time for filing report of compliance pursuant to the aforesaid order runs from 
the date of service hereof. 
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laws of the State of California, with its office and principal place of 
business located at 8478 Melrose Place, Los Angeles, California. 

Respondent Reny Tille is an individual and officer of corporate 
respondent, Yami Yogurt Products, Inc., and participates in the 
policies and practices of said corporation. 

Respondent Reny Tille also trades and does business under the trade 
name, International Yogurt Company, whose office is also located at 
8478 Melrose Place, Los Angeles, California. All of said respondents 
have cooperated and acted together in the performance of the acts 
and practices hereinafter described. 

Par. 2. Respondents are now, and for more than one year last past 
have been, engaged in the selling and distribution of food products as 
“food” is defined in the Federal Trade Commission Act. The prod- 
uct sold by corporate respondent is known as Yami Yogurt Culture 
and that sold by Reny Tille as International Yogurt Culture and Inter- 
national Roselle Yogurt Culture. Both of these products are used in 
making yogurt. 

Par. 3. Respondent Yami Yogurt Products, Inc., receives orders 
from customers located in the various States of the United States, and 
has its product shipped to these customers at their various locations 
in the United States from the Roselle Bacteriological Dairy Institute 
in La Trappe, Province of Quebec, Canada. Respondent Reny Tille, 
trading as International Yogurt Company, causes her said food prod- 
uct, when sold, to be transported from her place of business in Los 
Angeles, California, to purchasers thereof located in various other 
States of the United States. Respondents maintain, and at all times 
mentioned herein have maintained, a course of trade in said food prod- 
ucts in commerce between and among the various States of the United 
States. Respondents’ volume of business in commerce in said food 
products is and has been substantial. 

Par. 4. In the course and conduct of their aforesaid business, re- 
spondents, subsequent to March 21, 1938, have disseminated, and are 
now disseminating, and have caused, and are now causing, the dis- 
semination of advertisements concerning their said food products by 
the United States mails and by various other means in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, includ- 
ing, but not limited to, advertisements inserted in newspapers and 
magazines of general circulation, by means of radio continuities and 
in circulars and leaflets for the purpose of inducing, and which are 
and were likely to induce, directly or indirectly, the purchase of said 
food products; and respondents have also disseminated, and are now 
causing the dissemination of, advertisements concerning their said 
food products by the aforesaid means for the purpose of inducing, and 
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which are and were likely to induce, directly or indirectly, the purchase 
of their said food products in commerce, as “commerce” is defined in 
the Federal Trade Commission Act. 

Par. 5. Through the use of said advertisements, respondents repre- 
sented, directly and by implication, that the proteins in yogurt are in 
predigested form; that proteins and minerals are more rapidly assim- 
ilable, and milk nutrients are more easily absorbed by the blood, by 
reason of being in the form supplied by yogurt; and that the casein 
and albumin of cow’s milk fermented with yogurt culture are trans- 
formed into more highly digestible forms. Further, through the use 
of said advertisements, respondents represented that yogurt promotes 
digestion and intestinal hygiene, helps to digest other foods, promotes 
longevity and helps to prevent senility ; that its use builds, restores, and 
insures good health, is effective in preventing typhoid, paratyphoid, 
diphtheria and dysentery, and is a cure or remedy for constipation, 
ulcers, gastritis, enteritis, colitis, dyspepsia, diarrhea, dysentery, celiac 
disease, colon troubles and stomach distress; that it is of benefit in cases 
of pulmonary diseases, keeps the digestive tract clean, lessens the 
nausea or stomach sickness associated with pregnancy, results in fine 
complexions or improves the complexion; that yogurt softens or 
tenderizes meats; and that through yogurt one may eat himself to 
health. 

Par. 6. The aforesaid statements and representations are misleading 
in material respects and constitute false advertisements as that term is 
defined in the Federal Trade Commission Act. In truth and in fact, 
the proteins in yogurt are not predigested. The proteins and minerals 
are not more rapidly assimilable and milk nutrients are not more easily 
absorbed by the blood, by reason of being in the form supplied by 
yogurt. The casein and albumin of cow’s milk fermented with yogurt 
cultures are not, because of that treatment made more highly digestible. 
Yogurt does not promote digestion or intestinal hygiene, does not help 
to digest other foods. Its use does not promote longevity nor help to 
prevent senility. It does not build, restore or insure good health. 
Yogurt is not effective in preventing typhoid, paratyphoid, diphtheria, 
or dysentery. It is not a cure for constipation, ulcers, gastritis, enter- 
itis, colitis, dyspepsia, diarrhea, dysentery, celiac disease, colon 
troubles or stomach distress, nor is its use of benefit in cases of pulmon- 
ary diseases. Yogurt does not keep the digestive tract clean, nor is it 
a competent treatment for nausea or stomach sickness associated with 
pregnancy. The use of yogurt will not in itself result in fine complex- 
ion or improve the complexion. The application of yogurt to meats 
will not soften or tenderize them. The use of yogurt will not enable 
one to eat himself to good health. 
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Par. 7. The use by respondent of the foregoing false and misleading 
statements and representations contained in said advertisements has 
had, and now has, the capacity and tendency to mislead and deceive a 
substantial portion of the purchasing public into the erroneous and 
mistaken belief that said statements and representations are true and 
into the purchase of said products because of such erroneous and 
mistaken belief. 

Par. 8. The acts and practices of respondents, as herein found, are 
all to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondent Yami Yogurt Products, Inc., a 
corporation, and its officers, and respondent Reny Tille, an individual, 
trading under the name of International Yogurt Company or under 
any other name, and respondents’ agents, representatives and em- 
ployees, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale or distribution of yogurt cul- 
tures do forthwith cease and desist from: 

1. Disseminating, or causing to be disseminated, any advertise- 
ment, by means of the United States mails, or by means in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents, directly or by implication: 

(a) That the proteins in yogurt are in predigested form; 

(b) That proteins or minerals are more rapidly assimilable by 
reason of being in the form supplied by yogurt; 

(c) That milk nutrients are more easily absorbed by the blood by 
reason of being in the form supplied by yogurt ; 

(d) That the casein or albumin of cow’s milk by being fermented 
with yogurt culture are transformed into more highly digestible 
forms; 

(e) That yogurt promotes digestion or intestinal hygiene or helps 
to digest other foods; 

(f) That yogurt promotes longevity or helps prevent senility; 

(g) That yogurt builds, restores or insures good health; 

(h) That Yogurt is effective in preventing typhoid, paratyphoid, 
diphtheria or dysentery or is a cure or remedy for constipation, ul- 
cers, gastritis, enteritis, colitis, dyspepsia, diarrhea, dysentery, celiac 
disease, colon troubles or stomach distress; 

(i) That yogurt is of benefit in cases of pulmonary diseases; 

(j) That yogurt keeps the digestive tract clean; 
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(k) That yogurt lessens the nausea or “stomach sickness” associated 
with pregnancy ; 

(1) That yogurt results in fine complexions or improves the com- 
plexion ; 

(m) That the application of yogurt softens or tenderizes meats; 

(n) That one may eat himself to good health by using yogurt. 

Provided, however, That nothing herein contained shall be con- 
strued as preventing respondents from advertising or otherwise rep- 
resenting that Yami Yogurt is a recommended dietary supplement for 
individuals suffering from certain intestinal or digestive disturbances. 

It is further ordered, That the respondents herein shall within sixty 
(60) days after service upon them of this order, file with the Com- 
mission a report in writing setting forth in detail the manner and 
form in which they have complied with the Order to Cease and Desist. 


Yami Yogurt Products, Inc. 
By (sgd) Reny Tille, 7’reasurer. 
(sgd) Reny Tille 
Reny Titres, trading as Interna- 
tional Yogurt Co. 
(Sgd) Alfred L. Fox, Counsel for Respondents. 
Date: Nov. 20, 1953. 


The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and entered of record on this 21st day of January 
1954. 
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In THE MATTER OF 


THE B. F. GOODRICH CO. 
Docket 5677. Complaint, July 8, 1949—Decision, Jan. 24, 1954 


Charge: Discriminating in price by selling rubber and canvas footwear to 
some customers at higher prices than to others competitively engaged with the 
former in the resale of said products, in violation of subsection 2 (a) of the 
Clayton Act, as amended. 


Before Mr. Webster Ballinger, hearing examiner. 
Mr. James I. Rooney and Mr. James S. Kelaher for the Commission. 
Mr. G. T. Kilmon and Mr. R. G4. Jeter, of Akron, Ohio, and Kirk- 
land, Fleming, Green, Martin & Ellis, of Washington, D. C., for 
respondent. 
DEcIsION OF THE CoMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, the 
attached decision of the hearing examiner shall, on January 24, 1954, 
become the decision of the Commission. 

Commissioner Howrey not participating. 


INITIAL DECISION BY WEBSTER BALLINGER, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 8, 1949, issued and subse- 
quently served its complaint in this proceeding upon the respondent 
The B. F. Goodrich Company charging it with having since June 19, 
19386, violated and now violating the provisions of subsection (a) of 
Section 2 of the Clayton Act as amended by the Robinson-Patman 
Act approved June 19, 1936. After the filing and service of said 
complaint respondent answered. Issues joined hearings were there- 
after held at which testimony and other evidence in support of the 
allegations of the complaint and in opposition thereto were introduced 
before the above-named Hearing Examiner theretofore duly desig- 
nated by the Commission. The testimony and other evidence offered 
and admitted were duly filed and recorded in the office of the Com- 
mission. Thereafter, the proceeding regularly came on for final 
hearing upon a motion by counsel for respondent, uncontested by 
counsel for the complaint, to dismiss the complaint, and the Examiner 
after a careful review of the entire record finds that this proceeding 
is not in the interest of the public. 

The complaint charges respondent with having since June 19, 1936 
violated and “now” violating the provisions of subsection (a) of 
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Section 2 of the Clayton Act as amended by the Robinson-Patman Act 
by “discriminating in price between purchasers of its rubber and 
canvas footwear of like grade and quality in so selling said products 
to some of its customers at higher prices than it sells such products 
of like grade and quality to other of its customers who are com- 
petitively engaged one with the other in the resale of said products 
within the United States.” It is further charged that the effect of 
the discriminations in price “has been or may be substantially to lessen, 
injure, destroy or prevent competition in the sale and distribution of 
rubber and canvas footwear between those of respondent’s purchasers 
who receive the benefits of such discriminations and competing pur- 
chasers who do not receive the same benefits.” The discrimination 
in price, it is charged, is effectuated through quantity discounts de- 
picted in 10 quantity discount brackets set forth in the complaint. 

Respondent denied that it had or was violating the provisions of 
the statute referred to and pleaded “cost justification” for the quantity 
discounts set forth in the ten brackets it allowed purchasers. 

After the taking of approximately 650 pages of testimony and the 
introduction of a number of exhibits, the hearings were arrested to 
afford Commission accountants an opportunity to make a more thor- 
ough examination of the books and records of the respondent than was 
made prior to the issuance of the complaint, which resulted in a stipu- 
lation wherein it is stated : 


“* * * that all price differences are * * * cost justified, excepting 
therefrom the 13% discount from list price bracket in relation to 
other higher discounts applicable to waterproof footwear.” 


«“« * * that the total sales made by respondent pursuant to its price 
policy in the said 18% discount from list price bracket amounted to 
substantially less than 14 of 1% of the total sales of waterproof foot- 
wear made by respondent for the year 1949.” (The last full year 
referred to in the complaint.) 

There can be no public interest, and the Commission would not be 
warranted, in pursuing an inquiry relating to a discount bracket af- 
fecting such an insignificant proportion of respondent’s business from 
which no possible substantial injury to competitors could result. 

The motion to dismiss recites the above facts and counsel for the 
complaint make no objection to the granting of the motion. 

It is therefore ordered, That the complaint be and it is hereby 
dismissed. 
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In THE MATTER OF 
STANDARD MOTOR PRODUCTS, INC. 
Docket 5721. Order and opinion, Jan. 29, 1954 


Before Mr. Earl J. Kolb, hearing examiner. 

Mr. Eldon P. Schrup, Mr. James FE, Corkey and Mr. Francis C. 
Mayer for the Commission. 

Mr. Edward 8. St. John, of New York City, for respondent. 


OrprER DisPosinG or APPEALS From ORDERS oF THE HEARING EXAMINER 


This matter having come on to be heard by the Commission upon 
appeals, under Rule XVI of the Commission’s Rules of Practice, by 
P. Sorensen Manufacturing Co., Inc., P. and D. Manufacturing Co., 
Inc., and the respondent, Standard Motor Products, Inc., from orders 
of the hearing examiner pertaining to certain subpoenas duces tecum 
issued by him at the request of the respondent; and 

The Commission having duly considered said appeals, briefs of 
counsel, and pertinent portions of the record herein, and being of the 
opinion, for the reasons appearing in the accompanying opinion of 
the Commission, that the appeals of P. Sorensen Manufacturing Co., 
Inc., and P. and D. Manufacturing Co., Inc., should be sustained and 
that the appeal of the respondent, Standard Motor Products, Inc., 
should be denied, and being of the further opinion that oral argument 
on the appeals, which was requested by P. Sorensen Manufacturing 
Co., Inc., and P. and D. Manufacturing Co., Inc., is unnecessary : 

It is ordered, That the said appeals of P. Sorensen Manufacturing 
Co., Inc., and P. and D. Manufacturing Co., Inc., be, and they hereby 
are, granted, and that the requests for oral argument on said appeals 
be, and they hereby are, denied. 

It is further ordered, That the said appeal of respondent Standard 
Motor Products, Inc., be, and it hereby is, denied. 

It is further ordered, That the subpoenas duces tecum issued by the 
hearing examiner on October 19, 1953, directing P. Sorensen Manu- 
facturing Co., Inc., and P. and D. Manufacturing Co., Inc., to produce 
specified documents and records be, and they hereby are, quashed, 
but with the understanding that, if respondent so requests, new 


subpoenas, limited as indicated in the accompanying opinion, will be 
issued. 
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By Carrerra, Commissioner: 


During the course of the hearings in this matter, the hearing ex- 
aminer, upon the request of the respondent, issued a subpoena duces 
tecum directing P. Sorensen Manufacturing Co., Inc. (herein referred 
to as Sorensen) to produce specified documents and records pertaining 
to Sorensen’s transactions with certain of its customers during certain 
years. A subpoena duces tecum was also issued by the hearing ex- 
aminer, at the request of the respondent, directing the P. and D. 
Manufacturing Co., Inc. (herein referred to as P. and D.) to produce 
similar documents and records pertaining to its transactions with 
certain of its customers during certain years. Upon the return of 
these subpoenas, Sorensen and P. and D. each filed a motion with the 
hearing examiner requesting that the subpoenas be quashed; that 
respondent be required to establish which, if any, of the documents 
demanded are relevant and material to the respondent’s alleged de- 
fense; or that the subpoenas be limited in their scope and effect. 
After hearing argument on the motions, the hearing examiner entered 
orders on the record limiting the scope and effect of the subpoenas in 
certain respects and otherwise denying the motions. Appeals from 
these orders have been filed under Rule XVI of the Commission’s 
Rules of Practice by Sorensen and P. and D. and also by the respond- 
ent. Oral argument is requested in the appeals of Sorensen and 
TOL), 

Respondent Standard Motor Products, Inc., is charged in the com- 
plaint in this proceeding with violation of Section 2 (a) of the Clay- 
ton Act, as amended, by selling its automotive parts and supplies to 
some customers at higher and less favorable prices than it sold said 
products and supplies to other customers. As one of its defenses to the 
charge of price discrimination, respondent alleges that any discounts or 
allowances granted by it were made solely for the purpose of meeting 
price competition from its competitors. Respondent contends that the 
documents and records demanded in the subpoenas as originally issued 
are necessary to enable it to establish its said defense. Sorensen and 
P. and D., competitors of the respondent, contend in their appeals that 
the subpoenas as originally issued, and also as subsequently limited by 
the hearing examiner, require them to produce documents and records 
which are in no way relevant or material to the issues in this proceed- 
ing ; that respondent should be required to establish which, if any, of 
the numerous documents demanded by the subpoenas are relevant and 
material to its defense; that the only records of theirs which are rele- 
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vant to the respondent’s defense are those pertaining to transactions 
with concerns who were customers of the respondent at the time and to 
whom the respondent gave a lower price than it gave to other cus- 
tomers; and that any data which they are required to produce with 
respect to their transactions with such customers should be limited to 
the year in which the lower prices were given by the respondent. 

The respondent is entitled to subpoenas directing the production of 
such documents and records as are relevant to its defense that its lower 
prices were made in good faith to meet a lawful equally low price of a 
competitor. Respondent is not entitled to access to documents and 
records of its competitors which are not relevant to that defense. The 
question for determination in these appeals is whether or not respond- 
ent has made an adequate showing that the documents and records 
demanded by the subpoenas as originally issued, or as subsequently 
limited by the hearing examiner, are relevant to respondent’s said 
defense. 

In order to establish its defense under Section 2 (b) of the Clayton 
Act, respondent must show that the lower prices which constituted the 
basis for the price discrimination charge were made in good faith to 
meet a lawful equally low price of a competitor. The lower prices 
given by the respondent must be shown to have been the direct result of 
specific offers by respondent’s competitors to the customers receiving 
the lower prices. The subpoenas as originally issued, and also as 
limited by the hearing examiner, demand the production cf data per- 
taining to transactions with concerns which were formerly customers 
of the respondent as well as with concerns which have never been cus- 
tomers of the respondent. Respondent states that these documents and 
records are desired for the purpose of showing the pricing practices of 
its competitors. There is no showing as to how the pricing practices 
of its competitors with respect to customers to whom the respondent 
does not sell and did not sell are relevant to the respondent’s alleged 
defense. 

The record in this proceeding contains evidence that respondent has 
made sales to certain customers at prices lower than those charged 
other customers. Under all the circumstances, the Commission is of 
the opinion that unless and until the respondent shows the relevancy to 
its defense of data pertaining to transactions by competitors with 
concerns other than those to whom the respondent has sold at the lower 
prices, any subpoenas directing a competitor of the respondent to pro- 
duce documents and records should be limited to documents and records 
pertaining to sales and offers to sell by such competitors to customers 
of the respondent who the record shows were sold at the lower prices. 
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Any such subpoenas should be further limited to requiring the pro- 
duction of documents and records pertaining only to sales and offers to 
sell during the time period in which the respondent sold at the lower 
prices which make out the prima facie case. 

In view of the foregoing, the Commission is of the opinion that 
subpoenas issued by the hearing examiner directing Sorensen and P. 
and D. to produce specified documents and records should be quashed, 
but with the understanding that, if respondent so requests, new sub- 
poenas; limited as herein indicated, will be issued. 

The Commission is of the further opinion that oral argument on the 
appeals, which was requested by Sorensen and P. and D., is unneces- 
sary. 
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In THE MATTER OF 
CUSTOM UPHOLSTERING & CARPET CO., INC., ET AL. 
Docket 6111. Complaint, July 27, 1953—Decision, Jan. 30, 1954 


Charge: Advertising falsely as to prices and free goods or service; in con- 
nection with the business of selling upholstery materials and upholstering 
furniture. 


Before Mr. J. Harl Cox, hearing examiner. 

Mr. Jesse D. Kash for the Commission. 

Mr. Frank A. Kaufman and Frank & Oppenheimer, of Baltimore, 
Md., for respondents. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, the 
attached initial decision of the hearing examiner shall, on January 
30, 1954, become the decision of the Commission. 


INITIAL DECISION BY J. EARL COX, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 27th day of July 1953, issued 
and subsequently served its complaint in this proceeding upon the 
respondent Custom Upholstering & Carpet Company, Inc., a corpo- 
ration, and respondents Charles D. Weisberg, Melvin Weisberg, and 
Seymour S. Weisberg, individually, charging them with the use of 
unfair and deceptive acts and practices in commerce in violation of 
the provisions of said Act. After the issuance of said complaint and 
the filing of respondents’ answer thereto, hearings were held at which 
evidence in support of and in opposition to the allegations of said 
complaint was introduced before the above-named hearing examiner 
theretofore duly designated by the Commission, and said testimony 
and other evidence were duly recorded and filed in the office of the Com- 
mission. Thereafter the proceeding regularly came on for final con- 
sideration by said hearing examiner upon the complaint, the answer 
thereto, testimony and other evidence, and proposed findings of fact 
and conclusion presented by counsel for the respondents, counsel in 
support of the complaint not submitting proposed findings of fact or 
conclusion. 

The respondents are engaged in the business of reupholstering fur- 
niture with their main office at 4103 Reisterstown Road, Baltimore, 
Maryland, and branch offices in Washington, D. C., and Philadelphia, 
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Pennsylvania. They have used three types of special advertising. 
In the first type they offer big savings, “as much as $100,” on reup- 
holstery and slipcover work; in the second type they offer to reup- 
holster a third chair free in connection with the reupholstering of a 
three-piece living room suite; in the third type they offer for $7.50 
a chair valued up to $149 if the customer has a two-piece suite 
reupholstered at the regular price. 

Since the imposition of price controls in 1951 by the U. S. Govern- 
ment, the respondents have maintained regular, uniform prices for 
products and services and approximately two-thirds of their business 
has been conducted at these regular prices. The balance of their busi- 
ness has been conducted pursuant to their special advertising offers 
and the evidence establishes clearly that during the periods when such 
advertising was effective sales were made and work performed strictly 
in accordance with the terms of the special offers. Numerous in- 
voices of actual sales were presented in evidence which clearly estab- 
lish that fact. i 

The advertising relating to “free” goods and services was discon- 
tinued in the latter part of 1952. However, respondents stated, 
through their counsel, that it was their expectation in the future to 
make use of the word “free” and other similar words strictly in ac- 
cordance with the decision of the Commission in the matter of Walter 
J. Black, Inc., Docket No. 5571, which use would be in conformity 
with the new trade practice rule on use of the word “free” as adopted 
by the Commission on December 3, 1953. Respondents’ past use of 
the word also was in conformity with this rule. 

The reliable, probative and substantial evidence does not establish 
that the respondents have violated any of the provisions of the Federal 
Trade Commission Act and the complaint must therefore be dismissed. 


ORDER 


It is ordered, That the complaint herein be, and the same hereby is, 
dismissed as to all respondents. 
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In Top MatTrer oF 
HEARN DEPARTMENT STORES, INC. 
Docket 3453. Complaint, June 8, 1938—Order, Feb. 1, 1954 


Charge: Advertising falsely and misbranding as to nature and composition 
of product; in connection with the sale of fabrics, garments, etc. 


Before Mr. Edward EF. Reardon, hearing examiner. 

Mr. George W. Williams and Mr. R. P. Bellinger for the Commis- 
sion. 

Mr. Jay Leo Rothschild, of New York City, for respondent. 


Orpver Dismisstnc CoMPpLAINT Wi1THOUT PREJUDICE 


This matter coming on to be heard by the Commission upon a mo- 
tion, filed by counsel in support of the complaint, requesting that the 
complaint herein be dismissed without prejudice, which motion was 
unopposed by the respondent; and 

It appearing from said motion and from the record that the com- 
plaint was issued in June 1938 and was based upon practices alleged 
to have been engaged in prior to that time; that the case was placed 
upon the Commission’s suspense calendar on December 14, 1944, pend- 
ing the final disposition of Docket No. 4934, Celanese Corporation of 
America, and that the Celanese case was finally disposed of by the 
Commission on August 2, 1953; and 

The Commission being of the opinion that because of the lapse of 
time since the complaint was issued there is now insufficient public 
interest in the subject matter to warrant a continuance of the pro- 
ceeding at this time: 

It is ordered that the complaint herein be, and it hereby is, dis- 
missed, without prejudice, however, to the right of the Commission 
to take such further action against the respondent at any time in the 
future as may be warranted by the then existing circumstances. 
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In tHe Matrer or 


ASSOCIATED GREETING CARD DISTRIBUTORS OF 
AMERICA ET AL. 


Docket 5983. Complaint, May 8, 1952—Order, etc., and opinion, Feb. 8, 1954 


Charge: Conspiring with respect to prices, terms and conditions of sale of 
greeting cards, gift-tying ribbons and gift wrapping paper. 


Before Mr. J. Karl Cow, hearing examiner. 
Mr. Floyd O. Collins for the Commission. 
Dunning, Nellis & Lundin, of Washington, D. C., for respondents. 


Orver Disposine or ArpEats From Inirtat Decision or HEARING 
EXAMINER, AND DECISION OF THE Commission DismissInc Com- 
PLAINT 


This matter came before the Commission upon cross-appeals of 
counsel for respondents and counsel supporting the complaint from 
an initial decision of the hearing examiner dismissing all of the alle- 
gations of the complaint except those relating to respondents’ alleged 
use of their combined purchasing power to secure discounts and ad- 
vertising allowances. 

For the reasons stated in the written opinion of the Commission 
which is issued herewith, the Commission is of the opinion that the 
appeal of counsel supporting the complaint should be denied and that 
respondents’ appeal should be granted and the complaint herein dis- 
missed. 

The Commission has considered all of the exceptions of counsel 
and is of the opinion that the rulings of the hearing examiner are free 
of prejudicial error. In reaching its decision, Commission’s Exhibit 
126 for identification, which contains the opinion of the Secretary of 
the respondent Association that all of the large distributors in the 
field belong to the Association, was fully considered. 

It is ordered, therefore, that respondents’ appeal from the initial 
decision is hereby granted; that the appeal of counsel supporting the 
complaint is hereby denied; and that the allegations of the complaint 
are hereby dismissed. 


OPINION OF THE COMMISSION 


Chairman Howrey delivered the opinion of the Commission: 

This case is before us upon cross appeals of counsel for respondents 
and counsel supporting the complaint from an initial decision of the 
hearing examiner dismissing all but one phase of the case. 
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Twenty-seven wholesale distributors of greeting cards and acces- 
sories throughout the United States, all members of the Associated 
Greeting Card Distributors of America, are charged with hindering 
and suppressing competition in violation of Section 5 of the Federal 
Trade Commission Act. Also named as respondents are the Asso- 
ciation’s Secretary-Treasurer, members of its merchandise committee, 
and Charmcraft Publishers, Inc., a corporation owned by members 
of the Association through which they buy certain of their greeting 
cards and related products.t| This line of merchandise, which is espe- 
cially designed and produced for respondents by a variety of manu- 
facturers, is designated “Charmcraft” and is handled by Association 
members exclusively. 

Respondent Association members compete with wholesalers who 
are not members of the Association and with manufacturers who sell 
directly to the retail trade. In some instances, members compete with 
each other in the buying and selling of their products. In an indus- 
try which does a total volume of approximately 250 million annually, 
respondents, whose total annual sales are something like $3,000,000, 
are not, as the Examiner found, in either a dominant or a monopolistic 
position.’ 

The case involves six practices alleged in Paragraph Hight of the 
Complaint. At the completion of the case-in-chief of counsel sup- 
porting the complaint, the hearing examiner ruled * that a prima facie 
case had been made out on only one phase of the case; namely that 
respondents had obtained favorable prices on Charmcraft lines and 
were awarded discounts and advertising allowances based on their 
combined purchasing power. The examiner dismissed the remaining 
charges in the complaint, including the general allegation in the 
initial paragraph of Paragraph Eight to the effect that respondents 
had conspired to suppress competition. 

An examination of the record shows that his ruling dismissing all 
of the other allegations of the complaint was correct.* 


1 One Association member testified that Charmcraft cards accounted for 12% of his total 
requirements ; another testified that about 15% of his needs were supplied by Charmcraft. 

* There are no figures in the record, however, indicating total annual sales by wholesalers, 
and there are no figures showing the number of wholesalers of greeting cards in the United 
States. 

* The examiner’s failure to issue an initial decision following this ruling as requested by 
counsel in support of the complaint is subject to an exception by Commission’s counsel. 
However, we fail to see that anyone has been prejudiced by the ruling. 

‘The complaint alleges that respondents have falsely represented that they are publishers 
of Charmcraft cards. Counsel supporting the complaint was able to show that respondents’ 
salesmen had been furnished pictures of press rooms and printing equipment not owned by 
respondents. The examiner disregarded this evidence because there was no showing that 
such pictures were ever used. In any event, however, while the use of such pictures might 
well imply that respondents own their own printing facilities, it does not establish that they 
are publishers as that term is used and understood in the greeting card trade. 
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After completion of respondents’ case, the examiner filed his initial 
decision containing the same ruling in substance and an order which 
prohibited respondent from exerting the influence of their combined 
purchasing power to obtain any price discount or other preferential 
treatment not allowed, accorded or made available by such manu- 
facturer or manufacturers to competitors of respondent or any of them. 
The examiner’s order also prohibited respondents from misrepresent- 
ing the volume of purchasing power ° and from receiving any discount 
or other preferential treatment as a result of the use of such misrepre- 
sentation or combined purchasing power. 

While the complaint charges respondents with misrepresenting 
themselves as publishers and with engaging in certain other unlawful 
practices, the crux of the case against respondents is that, by pooling 
their combined purchasing power to obtain favorable prices and terms 
on greeting cards, tying ribbons and wrapping paper, they have en- 
gaged in unfair methods of competition in violation of Section 5 
of the Act. 

We may assume that collusive activity by buyers to coerce a seller or 
sellers, through boycott, threat of boycott, intimidation, or like means, 
is unreasonable and therefore unlawful. See astern States Lumber 
Association v. United States, 234 U.S. 600 (1914) ; Fashion Origina- 
tors’ Guild v. Federal Trade Commission, 312 U.S. 457 (1941) ; United 
States v. Southern California Grocers’ Association, T F. 2d 944 
(S. D. Calif. 1925) ; Arkansas Wholesale Grocers’ Association et al. 
v. F. 7. C.,18 F. 2d 866 (C. A. 8, 1927) (cert. den. 275 U. S. 533) ; 
Southern Hardware Jobbers’ Association et al. v. F. T. C., 290 Fed. 
773 (C. A. 5, 1923); Wholesale Grocers’ Association v. F. T. C., 217 
Fed. 657 (C. A. 5, 1922). 

The record in this case, however, contains none of these elements of 
illegality. There is no evidence, moreover, showing injury to com- 
peting wholesalers or to the manufacturing segment. Likewise, there 
is no evidence that retailers have been adversely affected. 

The facts indicate nothing more than a.relatively simple practice of 
joint purchasing by small business wholesalers in an industry marked 
by the predominant use of other distribution methods. These small 
concerns have purchased Charmcraft greeting cards and accessories 
as a result of open bargaining, and such purchases have been made 
from numerous manufacturers. Furthermore, individual association 

5 We find no allegation in the complaint affording any basis for this part of the order 
except the reference to the use of “pretense of cooperative purchasing” in Paragraph Hight 
(B). The examiner found, however, and we think properly so, that “The record does not 
establish * * * that * * * ‘pretense of cooperative purchasing’ * * * (was) used by 


respondents * * * ”. We conclude, therefore, that there is no basis for a provision in the 
order prohibiting misrepresentations of the volume of purchasing power. 
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members have continued to buy from the regular stock of manufac- 
turers, including many that have never produced Charmcraft 
merchandise. 

In brief, this appears to be an instance in which a few small con- 
cerns have joined together as buyers in a non-collusive effort to wage 
competition, not to restrict it.° : 

Quite unlike the present case was United States v. New Yor Great 
A. & P. Tea Co., 173 F.2d 79 (C. A. 7, 1949), (affirming 67 F. Supp. 
626), in which it was the use of monopoly power to obtain preferences 
in price and other terms that brought the grocery chain’s buying 
practices within the purview of the Sherman Act. See also United 
States v. Crescent Amusement Company et al., 323 U.S. 173 (1944) ; * 
Schine Chain Theatres, Inc., et al. v. United States, 334 U. S. 110 
(1948) ; United States v. Griffith, 334 U.S. 100 (1948) ; United States 
v. Paramount Pictures, Inc., 334 U.S. 131 (1948), which involved the 
use of mass buying power to obtain first runs and other preferences 
in the motion picture industry. 

At the hearing, evidence was adduced in an attempt to show that 
certain of the discounts and aJlowances received by respondents were 
justified by savings in cost. However, the hearing examiner found 
that these discounts and allowances were not justified by savings in 
view of the fact that, while they were based upon the total purchases 
of all members of the association, there was no single billing or de- 
livery point. Assuming these facts as found by the examiner to be 
correct, we are unable to agree that it follows that Section 5 of the 
Federal Trade Commission Act has been violated. This is not a case 
brought under Section 2 (f) of the Clayton Act. If there is reason to 
believe that respondents have knowingly induced or received the 
granting of a discriminatory price in violation of the Clayton Act, 
then such a violation should be pleaded and proved. Suffice it to say 
that the evidence does not persuade us that Section 5 of the Federal 
Trade Commission Act has been violated. 

It should be noted that the case involves no issue as to intermediaries 
or of brokerage, or discounts in lieu thereof, under Section 2 (c) of the 
Clayton Act, as amended. 

The complaint should be dismissed. 


® The Commission’s order in the Southern Jobbers’ Hardware case, supra, which involved 
a conspiracy among the members of a hardware jobbers association to dominate the whole- 
sale and jobbing trade, was issued to protect an association of retail dealers who, like 
the respondents in this case, were organized for the purpose of obtaining their supplies 
from manufacturers to effect savings. 

7™The Supreme Court in the Orescent Amusement case appears to have had in mind the 
kind of situation before us here and intimates that it would not consider it unlawful. 
“It will not do to analogize this to a case where purchasing power is pooled so that the 
buyers may obtain more favorable terms. The plan here was to crush competition and to 
build a support for the exhibitors.” 823 U. S. at page 183. 
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Consent Settlement 


In THE MATTER OF 


MELVIN MARCUS, DOING BUSINESS AS TELERON COM- 
PANY, AND CECILC. HOGE ET AL., DOING BUSINESS AS 
HUBER HOGE AND SONS 


CONSENT ‘SETTLEMENT IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6083. Complaint, Feb. 19, 1958—Decision, Feb. 4, 1954 


Where an individual, and an advertising agency and mail order promotion 
house, engaged, under an agreement entered into between them, in the 
competitive interstate sale and distribution of a television accessory origi- 
nally designated as an “Interference Absorber” and later as a “TV Wave 
Trap” or “Teleron TV Wave Trap”; in advertising their said product in 
newspapers and other periodicals— 

(a) Represented that the same was a new invention or development, notwith- 
standing the fact that high pass filters, the technical name of the device, 
had been in use since 1946 and was standard equipment on some TV sets; 

(b) Represented that the use of said product would immediately and perma- 
nently eliminate all forms of TV interference and enable owners of TV sets 
to get picture-clear reception at all times ; 

The facts being that while it would block out certain types of interference, there 
were a number of forms that it would not eliminate and some that it would 
only partially eliminate; and since they could not determine the forms of 
interference that might be present in the case of any owner, they could not 
truthfully claim that the use of their product would enable any owner to get 
picture-clear reception at any time; and 

(c) Represented that the regular price of their product was $5; notwithstanding 
the fact that the price thereof was $3 and not $5: 

Held, That such acts and practices constituted unfair and deceptive acts and 
practices in commerce and unfair methods of competition therein. 


Before Ur. Harl J. Kolb, hearing examiner. 
Mr. W. J. Tompkins for the Commission. 
Mr. Joseph A. Mitschel, of Ridgewood, Queens, N. Y., for Melvin 


Marcus. 
Mr. George Landesman, Mr. James Rk. Withrow, Jr., Mr. Thomas J. 


McFadden and Donovan, Leisure, Newton & Irvine, of New York City, 
for Huber Hoge and Sons. 


CONSENT SETTLEMENT 1 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on February 19, 1953, issued and sub- 
sequently served its complaint on the respondents named in the cap- 


1 See footnote on following page. 
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tion hereof, charging them with unfair and deceptive acts and prac- 
tices and unfair methods of competition in commerce within the in- 
tent and meaning of said Act. 

The respondents, desiring that this proceeding be disposed of by the 
consent settlement procedure provided in Rule V of the Commission’s 
Rules of Practice, solely for the purpose of this proceeding, any re- 
view thereof and the enforcement of the order consented to and con- 
ditioned upon the Commission’s acceptance of the consent settlement 
hereinafter set forth and in lieu of the answers to said complaint here- 
tofore filed and which, upon acceptance by the Commission of this set- 
tlement, are to be withdrawn from the record, hereby : 

1. Admit all the jurisdictional allegations set forth in the com- 
plaint. 

2, Consent that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion and order to cease 
and desist. It is understood that the respondents in consenting to the 
Commission’s entry of said findings as to the facts, conclusion and 
order to cease and desist specifically refrain from admitting or deny- 
ing that they have engaged in any of the acts or practices stated there- 
in to be in violation of law, or that such acts and practices, if engaged 
in, would be in violation of law. 

3. Agree that this consent settlement may be set aside in whole or 
in part under the conditions and in the manner provided in Para- 
graph (f) of Rule V of the Commission’s Rules of Practice. 

4. Severally assert: 

(a) That the respondent copartners have ceased advertising and 
selling the product here involved, namely, a television accessory desig- 
nated “Teleron TV Wave Trap”; 

(b) That the respondent Melvin Marcus, although still engaged 
in selling the said product, has eliminated from his advertising matter 
relating thereto the statements and representations alleged in the 
complaint herein to be false, deceptive and misleading. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission has reason to believe are unlawful, 
the conclusion based thereon and the order to cease and desist, all of 
which the respondents consent may be entered herein in final disposi- 
tion of this proceeding, are as follows: 


+The Commission’s “Notice” announcing and promulgating the consent settlement as 
published herewith, follows: 


The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on February 4, 1954, and ordered 
entered of record as the Commission’s findings as to the facts, conclusions, and order in 
disposition of this proceeding. ; 


The time for filing report of compliance pursuant to the aforesaid order runs from 
the date of service hereof. 
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ParacRapH 1, Respondent Melvin Marcus is an individual doing 
business under the trade name of Teleron Company, with his office 
and principal place of business located at 21-02 122nd Street, College 
Point, Long Island, New York. Respondents Cecil C. Hoge, John 
Hoge, Sidney C. Hoge and Barbara Obolensky are individuals and 
copartners and, prior to October 1, 1952, were engaged in business as 
an advertising agency and mail order promotion house under the 
trade name of Huber Hoge and Sons, with their office and principal 
place of business at 699 Madison Avenue, New York, New York. 
Effective October 1, 1952, the business known as Huber Hoge and 
Sons was incorporated under the laws of the State of New York as 
Huber Hoge & Sons, Inc., with respondents Cecil C. Hoge, Sidney 
C. Hoge and John Hoge as directors and president, vice president 
and secretary, respectively. 

Par. 2. In the year 1950 respondent Melvin Marcus began adver- 
tising and selling a television accessory originally designated as an 
Interference Absorber and later denominated as a TV Wave Trap 
or Teleron TV Wave Trap. In February 1952 respondent Melvin 
Marcus entered into an agreement with respondents Cecil C. Hoge, 
John Hoge, Sidney C. Hoge and Barbara Obolensky, doing business 
as Huber Hoge and Sons, whereby he agreed to give the latter the 
exclusive right to advertise the aforesaid product. Respondent Mel- 
vin Marcus further agreed to purchase from the respondent copart- 
ners all of the orders they received for the product at a price of $1.75 
per order, later reduced to $1.65 per order. Beginning in February, 
1952, the respondents engaged in the sale and distribution of the said 
TV accessory under the aforementioned agreement. 

Par. 8. At all times mentioned herein, respondents have been in 
substantial competition with other firms and individuals and with 
corporations in the sale and distribution of similar television acces- 
sories in commerce. 

Par. 4. In the course and conduct of their respective businesses re- 
spondents caused their said product, when sold, to be transported from 
the State of New York to purchasers thereof located in other states of 
the United States and in the District of Columbia. Respondents at 
all times mentioned herein have maintained a substantial course of 
trade in their said product in commerce, as “commerce” is defined in 
the Federal Trade Commission Act. 

Par. 5. In the course and conduct of their respective businesses, as 
aforesaid, and for the purpose of inducing the purchase of their TV 
accessory, respondents have made numerous statements and repre- 
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sentations concerning their said product by means of advertisements 
caused to be published in newspapers and other periodicals having a 
large circulation outside the State of New York. Among and typical 
of such statements and representations, but not all inclusive thereof, 


are the following: 
STOP TV INTERFERENCE AT ONCE 
STOP IT FOR GOOD 
2 WAYS TO STOP TV INTERFERENCE FOR GOOD 


The only way to permanently remove your interference is to block it out, before 
it reaches your set, in exactly the same way sunlight glare is blocked out by 
sunglasses before it reaches your eyes! 

Hither you can go out and purchase a custom-made electronic interference 
absorber and have it installed in your set by your repairman. This will stop 
your TV interference. It will cost you anywhere from $30 to $40. 

Or you can do what thousands of other TV owners did—you can fix your set 
yourself in just 45 seconds—simply by clipping onto the back of your set a newly 
invented bypass filter called the Teleron Wave Trap. This new miracle of 
modern science, automatically blocks out interference waves before they can 
reach your set, and is guaranteed to stop TV interference once and for all. 


WHICH OF THESE TV HEADACHES DO YOU WANT TO STOP FOR 
GOOD—IN JUST 5 MINUTES? 


(Here follow six picturizations of TV interferences designated as Streaks, 
Distortion, Wavy Lines, Borer Effect, Snow and TV Static.) 


PICTURH-CLEAR RECEPTION 365 DAYS A YEAR! 
ORDER TODAY AND SAVE $2.00 


If you order your TELERON WAVE TRAP today, you do not pay the $5 that 
350,000 other TV owners paid. Due to mass demand and mass production for 
the TELERON WAVE TRAP, this amazing invention is now yours for only 
$2.98 with this amazing no-risk guarantee. 

Par. 6. By and through the use of the foregoing statements and 
representations, and others of similar import but not specifically set 
out herein, respondents have represented, either directly or by impli- 
cation, that their product, technically known as a high pass filter, is a 
new invention or development; that it will immediately and perma- 
nently eliminate all forms of TV interference; that it will enable 
owners of TY sets to get picture-clear reception at all times; and that 
the regular price of their product has been $5.00. 

Par. 7. The aforesaid statements, representations and implications, 
as set forth in Paragraph Five hereof, are false, misleading and decep- 
tive. In truth and in fact, respondents’ product is not a new invention 
or development. High pass filters have been in use since the year 1946 
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and are standard equipment on some TV sets. There are a number of 
forms of TV interference that will not be eliminated by respondents’ 
product and some forms that will be only partially eliminated. It 
will, however, block out certain types of interference. Respondents 
cannot determine the forms of interference that may be present in the 
case of any television owner and consequently cannot truthfully claim 
that the use of their product will enable any TV owner to get picture- 
clear reception at any time. The regular selling price of respondents’ 
product has been $3.00 and not $5.00. 

Par. 8. The use by respondents of the foregoing false, misleading 
and deceptive statements and representations had the tendency and 
capacity to mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that such statements 
and representations were true and to induce the purchasing public to 
purchase substantial quantities of respondents’ product as a result of 
such erroneous and mistaken belief. As a consequence thereof, sub- 
stantial trade in commerce has been unfairly diverted to respondents 
from their competitors and substantial injury has been done to com- 
petition in commerce. 


CONCLUSION 


The aforesaid acts and practices of the respondents, as herein found, 
were all to the prejudice and injury of the public and of respondents’ 
competitors and constituted unfair and deceptive acts and practices 
and unfair methods of competition in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


It is ordered, That the respondent Melvin Marcus, doing business 
as Teleron Company, or under any other name, and respondents Cecil 
C. Hoge, John Hoge, Sidney C. Hoge and Barbara Obolensky, indi- 
vidually and ‘as copartners doing business as Huber Hoge and Sons, 
or under any other name, and said respondents’ agents, representatives 
and employees, directly or through any corporate or other device, in 
connection with the offering for sale, sale and distribution in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act, 
of their TV accessory designated as Interference Absorber, TV Wave 
Trap or Teleron TV Wave Trap, or designated by any other name, 
or any other product of substantially similar design, do forthwith 
cease and desist from representing directly or by implication: 

1. That the said product is a new invention or development; 

2. That the use of said product will eliminate or reduce interference 
with television reception irrespective of the form of interference; 
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3. That the use of said product will result in picture-clear television 
reception, irrespective of circumstances ; 

4, That any price is, or was, the customary or usual price for said 
product which is in excess of the price at which it is, or was, 
customarily sold by respondents in the usual course of business. 

It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with this order. 


(Sgd.) Melvin Marcus, 
Metvin Marcus, doing 
business as ‘Teleron 
Company. 
Dated: Nov. 10, 1953. 
(Sgd.) Cecil C. Hoge, 
Ceci C. Hoeer. 
Dated: Oct. 20, 1953. 
(Sgd.) John Hoge, 
Joun Loar. 
Dated: Oct. 21, 1953. 
(Sgd.) Sidney C. Hoge, 
Sipney C. Hoes. 
Dated: Oct. 23, 1953. 
(Sgd.) Barbara Obolensky, 
BarBaRa OBoLEeNskKY, 
Individually and as co- 
partners doing business 
as Huber Hoge and 


Sons. 
Dated Oct. 23, 1953. 


The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record on the 4th day of 
February, 1954. 
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Decision 


In tHe Marrer or 


DALE A. CARDNER DOING BUSINESS AS CARDNER 
SUPPLY COMPANY 


DECISION IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION ACT 


Docket 6113. Complaint, Aug. 7, 19538—Decision, Feb. 4, 1954 


Where an individual engaged in the interstate sale and distribution of drug and 
cosmetic preparations for the treatment of the hair and scalp; in advertising 
a combination of his said preparations under the designation ‘“Bash’s 
Formula Hight” in circulars, leaflets, radio continuities, and other adver- 
tising matter, directly and by implication— 

(a) Falsely represented that the use thereof would eliminate the cause of falling 
hair, prevent baldness or partial baldness, and cause the growth of hair 
on bald and partially bald heads; 

(b) Falsely represented that baldness was caused only by fungus infection; 

(c) Falsely represented through the use of the designation “Doctor” or the 
abbreviation “Dr.” that said preparations had been made according to the 
formula or under the supervision, advice, or control of a doctor of medicine; 

(d) Falsely represented that the manufacturer of said “Bash’s Formula Hight” 
was an outstanding authority on fungus infections of the hair: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and decep- 
tive acts and practices in commerce. 


Before Mr. Earl J. Kolb, hearing examiner. 
Mr. Michael J. Vitale for the Commission. 
Mr. Don Marlin, of Los Angeles, Calif., for respondent. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated February 4, 1954, the 
initial decision in the instant matter of hearing examiner Earl J. Kolb, 
as set out as follows, became on that date the decision of the Com- 
mission. 


INITIAL DECISION BY EARL J. KOLB, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 7, 1953, issued and subse- 
quently served its complaint in this proceeding upon respondent, Dale 
A. Cardner, an individual doing business as Cardner Supply Com- 
pany, charging him with the use of unfair and deceptive acts and prac- 
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tices in commerce in violation of the provisions of said Act. The 
respondent filed his answer which was later amended upon the record 
in which answer as amended, he admitted all material allegations 
of fact set forth in said complaint and waived all intervening pro- 
cedure and further hearings as to the said facts. Thereafter, the 
proceeding regularly came on for final consideration by the above- 
named hearing examiner theretofore duly designated by the Commis- 
sion upon said complaint and answer thereto, all intervening pro- 
cedure having been waived and said hearing examiner having duly 
considered the record herein finds that this proceeding is in the interest 
of the public and makes the following findings as to the facts, conclu- 
sion drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracrapn 1. Respondent Dale A. Cardner is an individual, doing 
business under the name of Cardner Supply Company with his princi- 
pal office and place of business located at 14516 South Ibex Avenue, in 
the city of Norwalk, State of California. 

Par. 2, Respondent for more than two years immediately prior to 
the filing of the complaint herein was engaged in the sale and distribu- 
tion of drug and cosmetic preparations for the treatment of the hair 
and scalp of human beings as drug and cosmetic preparations are de- 
fined in the Federal Trade Commission Act. Subsequent to the issu- 
ance of the complaint herein respondent discontinued said business 
and is no longer disseminating or causing the dissemination of any 
advertisements by means of the United States mails or by any means 
in commerce as “commerce” is defined in the Federal Trade Commis- 
sion Act. 

Par. 3. The designation used by respondent for the drug and cos- 
metic preparations for the hair and scalp sold and distributed by him 
as aforesaid and the formula and directions for said preparations are 
as follows: 


Designation : “Bash’s Formula Hight” 
Formula: Detergent Shampoo 
1 Gallon Acidolate 
8 ounces Triacetin 
Solution No. 1. 
1 1b. Sodium Perborate 
1lb. Urea 
1 qt. Triethanolamine Phenolphthalein used as color indicator. 
5 gal. Distilled Water. 
Solution No. 2. 
1% Aminoacetic Acid 
1% Acetylsalicylic 
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Formula: Detergent Shampoo—Continued 
Solution No. 2—Continued 
1% Glacial Acetic Acid 
10 c¢. ec. Thiamin Chloride (100 mgs. to 1c. c.) 
10 c. c. Ascorbic Acid (100 mgs. to 1 ¢. c.) 
10 c. ec. B Complex 
(Vit. B: 10 mgs. to 1 ¢. ¢. 
(Vit. B. 10 mgs. to1c.e. 
(Niacin 10 mgs. to 1 e¢. ¢c. 
(Vit. Bs 10 mgs. to 1 ¢. ¢c.) 
1e.c. Pituitary Substance (Antuitrin 500 units per ec. c.) 
1c.c. Anterior Pituitary Substance (Pituitrin 10 I units per c. c.) 
1 gal. Solution 777 (an emulsion) and water sufficient to make one 
gallon Lotion 777; 


@Wetyli al Conol tie -stes oct ae eee et Mel Soe, 30 grams 
LBRO stn een eS ae ES Se ce ae WO ee 10 grams 
BLEU TRC AO (6 beepers opine a acs a, fl ila are deli AS ko Le 2 grams 
Detatted Lanolin® 22222 se eee 15 grams 
Oil of sweet almondssluct Settee 2 Pee et Soe 10 ¢. ¢. 

MTNCTALAK) 1] aeeee See eeee tee eee eens eseesy Ce Se Soe 10ac 

WhALEr EOD KG sfeese ee 25 sei eee le eae, 1000 c. ec. 


Solution No. 3. 

1 gal. of Emulsion 777 

10 ¢c. c. Rubramin (Vitamin B::-30 Micrograms per ¢. c.) 

8 oz. Wheat Germ Oil 

4 oz. Triacetin 

Directions: 

First: Use Special Shampoo twice weekly. Moisten hair first, then rub a 
little Special Shampoo in well. Allow to dry for 2 to 3 minutes, then rinse 
with warm water. 
Second: Apply Solution No. 1 of Formula Hight to the scalp each morning. 
Apply directly to the scalp with medicine dropper, fingertips, or dab of 
cotton and allow to dry. 
Third: Apply thin coat of Special Booster every day, any time between 
morning and night solutions, over thinning and denuded areas and massage 
gently until completely absorbed. Best results obtained if steamed in with 
warm towels for approximately 15 minutes. 
Fourth: Apply Solution No. 2 of Formula Hight to the scalp at night before 
retiring. Apply directly to the scalp with medicine dropper, fingertips or 
dab of cotton and allow to dry. 


Par. 4. Respondent caused said drug and cosmetic preparations 
designated “Bash’s Formula Eight,” when sold, to be transported 
from his place of business in the State of California to purchasers 
thereof located in various other States of the United States. At all 
times mentioned herein respondent has maintained a course of trade 
in said preparations in commerce between and among the various 
States of the United States. 

Par. 5. In the course and conduct of the aforesaid business, the 
respondent has disseminated and has caused the dissemination of 
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advertisements concerning his said preparations “Bash’s F ormula 
Eight” by the United States mails, and by various other means in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, including but not limited to circulars, leaflets, radio continuities 
and other advertising matter for the purpose of inducing and which 
were and are likely to induce, directly or indirectly, the purchase of 
said preparation; and the respondent has also disseminated, and has 
caused the dissemination of advertisements concerning said prepara- 
tions, by various means, including but not limited to the means afore- 
said for the purpose of inducing, and which were and are likely to 
induce, directly or indirectly, the purchase of said preparation in 
commerce, as “commerce” is defined in the Federal Trade Commission 


Act. 
Among and typical of the statements and representations contained 
in said advertisements, disseminated and caused to be disseminated 


as hereinabove set forth, are the following: 


Almost beyond belief, at the end of the six months’ contest, was the announce- 
ment that hair had started to grow again on every one of the bald heads. 

Formula Hight has caused hair to grow again on thousands of bald heads 
in all age groups, both men and women ! 

Actually, we have yet to find a condition of baldness that has failed to respond 
to proper application of Formula Hight. * * * Then you will understand why 
we sincerely believe that Formula Hight holds a promise of hope to millions 
afflicted with baldness—Why we believe that Formula Hight will restore normal, 
healthy hair to bald scalp areas. 

Bash’s Formula Hight is so compounded that it not only arrests incipient bald- 
ness but can help recovery from partial or complete baldness regardless of how 
long the condition has existed. 

It will, properly used, eliminate the cause of falling hair very promptly, and 
by faithful and continued use will help nature regain its proper balance and 
help promote the regrowth of hair. 

* * * a substance that will actually grow hair on bald heads. 

* * * my barber gave my new hair its first “haircut” last week ! 

The Bash theory—that baldness is caused by an invisible fungus infection of 
the scalp—now establishes that baldness is not hereditary—that falling hair 
and other scalp conditions leading to baldness can be quickly stopped and hair 
cells helped to grow hair again. 

Yes; Bash’s Formula Hight holds a promise of hope to millions now afflicted 
with partial or complete baldness, regardless of how long the condition has 
existed. 

The story of Dr. Bash’s Formula Hight. 

Dr. I. J. Bash has, through intensive research in Bio-chemistry, emerged as 
an outstanding authority on the subject of fungus infection of the hair. 

Dr. Bash’s Formula Eight is the revolutionary new product that actually helps 
nature restore hair oils to function as nature intended—to grow healthy hair 
again! 


Par. 6. Through the use of the aforesaid statements and representa- 
tions and others of similar import and meaning, not specifically set 
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out herein, respondent represented, directly and by implication, that 
the use of his preparations will eliminate the cause of falling hair; will 
prevent baldness or partial baldness and cause the growth of hair on 
bald and partially bald heads; and that baldness is caused only by fun- 
gus infection. 

Par. 7. The aforesaid representations are misleading in material 
respects and constitute “false advertisements” as that term is defined 
in the Federal Trade Commission Act. In truth and in fact, the use 
of respondent’s hair preparations will not eliminate the cause of fall- 
ing hair, will not prevent baldness or partial baldness and will not 
cause the growth of hair on bald or partially bald heads. Baldness 
is not caused solely by fungus infection. 

Par. 8. Respondent, by the use of the designation “doctor,” or the 
abbreviation thereof “Dr.,” in advertisements and representations 
referring to the manufacturer of his preparations designated as 
“Bash’s Formula Eight” thereby represents or implies that such prep- 
arations have been made according to the formula or under the super- 
vision, advice or control, of a doctor of medicine. In truth and in 
fact, the manufacturer of the preparations designated as “Bash’s 
Formula Eight,” is not a physician or doctor of medicine duly licensed 
as such to practice medicine by a recognized governmental authority, 
and does’ not possess any degree, or title of doctor, nor have the prep- 
arations designated as “Bash’s Formula Eight” been made according 
to the formula or under the supervision, advice or control, of a doctor 
of medicine or any doctor. Further, respondent’s statement that the 
manufacturer of “Bash’s Formula Fight” is an outstanding authority 
on fungus infections of the hair is false for the reason that the person 
referred to is not an authority in any sense on said subject. 

Par. 9. The use by the respondent of the foregoing false, deceptive 
and misleading statements and representations, disseminated as afore- 
said, has the capacity and tendency to mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous and mis- 
taken belief that said statements and representations were true and 
into the purchase of substantial quantities of respondent’s prepa- 
rations because of such erroneous and mistaken belief. 


CONCLUSION 


The acts and practices of respondent, as herein found, are all to the 
prejudice and injury of the public and of respondent’s competitors 
and constitute unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


646 FEDERAL TRADE COMMISSION DECISIONS 


Order 50 F. T.C. 


ORDER 


It is ordered, That the respondent, Dale A. Cardner, an individual, 
doing business as Cardner Supply Company or under any other name, 
and his representatives, agents or employees, directly or through any 
corporate or other device, in connection with the offering for sale, 
sale or distribution of the preparations known as “Bash’s Formula 
Eight,” or any other preparations of substantially similar compo- 
sition or possessing substantially similar properties, whether sold 
under the same name or under any other name, do forthwith cease 
and desist from: 

1. Disseminating or causing to be disseminated, any advertisement 
by means of the United States mails or by any means in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents, directly or by implication: 

(a) That the use of said preparations will eliminate the cause of 
falling hair; will prevent baldness or partial baldness; or will pro- 
mote growth of hair on bald or partially bald heads. 

(b) That baldness or partial baldness is caused only by fungus 
infection. 

2. Disseminating, or causing to be disseminated, by any means, any 
advertisement, for the purpose of inducing or which is likely to in- 
duce, directly or indirectly, the purchase of said preparations in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, which advertisement contains any of the representations pro- 
hibited in paragraph 1 of this order. 

Itis further ordered, That the respondent, Dale A. Cardner, an indi- 
vidual, doing business as Cardner Supply Company or under any 
other name, and his representatives, agents and employees, directly 
or through any corporate or other device, in connection with the offer- 
ing for sale, sale or distribution of the preparations known as “Bash’s 
Formula Eight,” or any other drug or cosmetic preparation for treat- 
ment of the hair or scalp, in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from: 

(1) Using the word “Doctor,” or any abbreviation or simulation 
thereof, to designate, describe or refer to any such preparation not 
made in accordance with the formula or under the supervision of a 
member of the medical profession ; or otherwise representing, directly 
or by implication, that any such preparation has been so made. 

(2) Representing, directly or by implication, that the manufacturer 
of said preparations is an authority on fungus infections of the hair. 
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It is ordered, 'That the respondent, Dale A. Cardner, an individual, 
doing business as Cardner Supply Company, shall, within sixty (60) 
days after service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which it has complied with the order to cease and desist [as required 
by said declaratory decision and order of February 4, 1954]. 
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In tHe MatTrTer oF 
U. S. PRINTING & NOVELTY CO., INC., ET Al. 
MODIFIED CEASE AND DESIST ORDER 


Docket 5647. Order, Feb. 5, 1954 


Order, following per curiam decision of the Court of Appeals and order of said 
Court dated June 4, 1953, 204 F. 2d 737, modifying the Commission’s order 
issued on Sept. 4, 1952, Docket 5647, 49 F. T. C. 190, by substituting the 
words “which are to be used, or which, due to their design, are suitable for 
use” for the words “which are designed or intended to be used” in the sale or 
distribution of merchandise to the public by means of a game of chance, etc. 


Before Mr. Clyde M. Hadley and Mr. Abner E. Lipscomb, hearing 
examiners. 

Mr. J. W. Brookfield, Jr., for the Commission. 

Nash & Donnelly, of Washington, D. C., for respondents. 


MODIFIED ORDER TO CEASE AND DESIST 


This proceeding having been heard by a hearing examiner of the 
Federal Trade Commission upon the complaint of the Commission 
and respondents’ substituted answer waiving the taking of testimony 
and other procedure; and said hearing examiner having filed his ini- 
tial decision ; and counsel for respondents having filed with the Com- 
mission an appeal from said initial decision; and the Commission 
having considered the proceeding upon the record herein, including 
briefs in support of and in opposition to the appeal; and the Com- 
mission, after granting said appeal in part and denying it in part, 
having made its findings as to the facts and conclusion drawn there- 
from and on September 4, 1952, issued an order to cease and desist 
against respondents U. S. Printing & Novelty Co., Inc., Benjamin 
Blush, and Jack Blush, and an order dismissing the complaint as to 
respondent Hyman Abramowitz; and 

Respondents U. S. Printing & Novelty Co., Inc., Benjamin Blush, 
and Jack Blush, having filed in the United States Court of Appeals 
for the District of Columbia Circuit their petition to review and set 
aside said order to cease and desist; and the Court having heard the 
matter on briefs and oral argument and having thereafter, on October 
22, 1953, served upon the Commission an order dated June 4, 1953 
(petition for writ of certiorari filed by respondents having been 
denied by the Supreme Court of the United States on October 12, 
1953), modifying said order to cease and desist, and having thereafter, 
on November 18, 1953, entered another order enforcing, as modified, 
said order to cease and desist; and 
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The Commission being of the opinion that its order should be 
modified so as to accord with the aforesaid orders of the United States 
Court.of Appeals for the District of Colymbia Circuit: 

It is ordered, Therefore, that respondent U. S. Printing & Novelty 
Co., Inc., a corporation, its officers, and respondents Benjamin Blush 
and Jack Blush, individually and as officers and directors of said 
corporate respondent, U. S. Printing & Novelty Co., Inc., and their 
respective representatives, agents and employees, directly or through 
any corporate or other device, do forthwith cease and desist from: 

Selling or distributing in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, push cards, punchboards, or 
other lottery devices which are designed or intended to be used in the 
sale or distribution of merchandise to the public by means of a game 
of chance, gift enterprise or lottery scheme. 

It is further ordered, That within thirty days after service upon 
them of this order, said respondents shall file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with this order. 

It is further ordered, That the complaint herein be, and it hereby is, 
dismissed as to respondent Hyman Abramowitz. 
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In THE MArTrer oF 


I. Z. HARRIS AND PAULINE D. HARRIS DOING BUSINESS 
AS VELTEX COMPANY 


DECISION IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL 
TRADE COMMISSION ACT 


Docket 6125. Complaint, Oct. 13, 1953—Decision, Feb. 7, 1954 


Where two partners engaged in the interstate sale and distribution of their 
“V-T” drug or medicinal preparation; in advertising, in newspapers, and 
by radio— 

(a) Represented that said preparation, taken as directed, was an adequate and 
effective treatment for and gave fast relief from symptoms and conditions 
of aches and pains; 

The facts being it possessed no analgesic properties; the only type of ache or 
pain for which it would have any value would be one caused by a deficiency 
of Vitamin B, or Vitamin B:, niacinamide, or iron, in which event the defi- 
ciency and its resultant symptoms, including aches and pains, would not 
be corrected until after days or even weeks of administration of the prepara- 
tion according to directions ; 

Represented falsely that said preparation was an effective treatment for 

and gave fast relief from the symptoms and conditions of weakness, tired- 

ness, loss of pep, nervousness, sleeplessness, nausea, headaches, and gas 
pains; 

Represented as aforesaid that it would cause the rebuilding of rich red 

blood and red blood cells, and that it was an adequate vitamin and min- 

eral dietary supplement which provided all the essential vitamins and 
minerals ; 

The facts being that the formation of red blood and red blood cells would be 
stimulated by it only where such a deficiency resulted solely from iron 
deficiency anemia ; it did not supply the adult minimum daily requirements 
or calcium or phosphorus, did not supply the required minerals, iodine, or 
such essential vitamins as A, C, or D, and could not therefore be properly 
characterized as such a supplement; and 

(d) Falsely represented through reference to the yeast and liver extracts as 
ingredients, that the preparation contained sufficient quantities thereof to 
be of substantial therapeutic value; 

(e) Failed to reveal with equal conspicuousness and in immediate connection 
with the symptoms and conditions enumerated that their preparation was 
of value only when the symptoms were caused by deficiencies of Vitamins 
B:, Bz, niacinamide, or iron: 

Held, That such acts and practices, under the circumstances set forth, were 


all to the prejudice of the public and constituted unfair and deceptive acts 
and practices in commerce. 


(b 


— 


(c 


— 


Before Mr. Everett F. Haycraft, hearing examiner. 
Mr. Joseph Callaway for the Commission. 


Leader, Tenenbaum, Perrine & Swedlaw, of Birmingham, Ala., 
for respondents. 
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Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated February 7, 1954, the 
initial decision in the instant matter of hearing examiner Everett F. 
Haycraft, as set out as follows, became on that date the decision of 
the Commission. 


INITIAL DECISION BY EVERETT F. HAYCRAFT, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 13, 1953, issued and subse- 
quently served its complaint in this proceeding upon respondents 
named in the caption hereof, charging them with the use of unfair 
and deceptive acts and practices in commerce in violation of the 
provisions of said Act. On November 12, 1953, respondents filed their 
answer through their attorneys, Leader, Tenenbaum, Perrine and 
Swedlow, in which answer they admitted all the material allegations 
of facts charged in the complaint and reserved the right to submit 
proposed findings and conclusions of fact or law and the right to 
appeal. Respondents stated in their answer that they had ceased from 
using the advertisements described in the complaint and had not used 
some of the same for a period of three years and others for a period 
of eighteen months. Thereafter, the proceeding regularly came on 
for final consideration by the above-named hearing examiner, there- 
tofore duly designated by the Commission, upon said complaint and 
answer thereto, proposed findings and conclusions submitted by counsel 
in support of the complaint, no proposed findings and conclusions 
having been filed by respondents although an opportunity was given 
them to do so, and said hearing examiner having duly considered the 
record herein finds that this proceeding is in the interest of the public 
and makes the following findings as to the facts, conclusion drawn 
therefrom and order: 


FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondents I. Z. Harris and Pauline D. Harris are 
individuals and copartners trading and doing business under the name 
of Veltex Company, with their office and principal place of business 
located at 1811 First Avenue North, Birmingham, Alabama. 

Par. 2. Respondents are now and, for several years last past have 
been, engaged in the business of selling and distributing a drug 
preparation as “drug” is defined in the Federal Trade Commission Act. 
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The designation used by respondents for said preparation, and the 
formula and directions for use thereof, as furnished by them, are as 
follows: 


Designation: ‘Che New Improved V—T Preparation” 


Formula : 

Makes 500 Gallons. 
Herrous Gluconate. = —_- 2 eee 120 Ibs. 
Manganese: Citrate.2. =e 2 se ee 8 lbs., 13 ozs., 268 grains. 
Calcium: ElLypophosphite.2 222) =e 75 lbs., 9 ozs., 263 grains. 
Copper Broteinate-t4 322 4) = ares te Ce 3 ozs., 288 grains. 
WiversWractiGn, dels. ee eee 10 Ibs. 
Yeast Extract, powd.L=. ft uselers ot 10 Ibs. 
Thiamine Hydrochloride, (Bi) ---------___. 759.0 GRAMS. 
BibOhaviN Cs) ao ae ee ee 166.1 GRAMS. 
INIR CLAN GG a2 2 oe eee oe ee eee 1100.0 GRAMS. 
Gy cerning? ae ee? 02 20 Sa eee 2 Gals., 28% fi. ozs. 
Propylene Gly cols eae ies eet 21 Gallons, 3 pints. 
GUPICLA C10 32k po ee OY ee oe Eee 32 lbs., 3 ozs., 88 grains. 
Saccharine, Soluble 2 as ee 1 lb., 11 ozs., 248 grains. 
Canam el iC OG ies = = ne wee Oe ee 6 Gallons, 12.8 fl. ozs. . 
Oil Sweet Orange Peel_2 =. - Ss a 25 fil. ozs. 
enzeldéhby adele ti seer sso sue sie 12 fl. ozs. 
ButyisParaseptis esheets 3S es eee 8 ozs., 372 grains. 
Methyl Panasept <2. £2 42 f Saree ape t 22 ozs., 57 grains. 
Hydrochloric Acid. "Cones. =. ee 113.5 c. e 


Distilled Water q. s. ad. 500 gallons. 


pH. 3.2 to 3.5 


Directions for use: One tablespoonful three times daily, preferably taken in 
a little water, before meals. This will provide 10 milligrams of Vitamin B, and 
145 milligrams of Iron (from Ferrous Gluconate). Suitable for use by both 
adults and children. 

Shake well—Keep in a cool place. 

Note: Iron preparations can darken the teeth. 

Be sure to brush your teeth after taking. 

Par. 3. Respondents cause said preparations, when sold, to be trans- 
ported from their place of business in the State of Alabama to pur- 
chasers thereof located in various other States of the United States 
and in the District of Columbia. Respondents maintain and at all 
times mentioned herein have maintained a substantial course of trade 
in said preparation, in commerce, between and among the various 
States of the United States and in the District of Columbia. 

Par. 4. In the course and conduct of their aforesaid business, the 
respondents, for several years last past, have disseminated and have 
caused the dissemination of advertisements concerning their said prep- 
aration by United States mails and by various means in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, includ- 
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ing but not limited to newspapers of general circulation and radio 
continuities, for the purpose of inducing and which were likely to in- 
duce, directly or indirectly, the purchase of said preparation; and 
respondents have also disseminated and caused the dissemination of 
advertisements concerning said preparation by various means includ- 
ing, but not limited to, the media aforesaid, for the purpose of induc- 
ing and which were likely to induce, directly or indirectly, the pur- 
chase of said preparation in commerce, as “commerce” is defined in 
the Federal Trade Commission Act. 

Par. 5. Among and typical, but not all inclusive of the statements 
and representations disseminated and caused to be disseminated, as 
hereinabove set forth, are the following: 


IS YOUR BODY 
DRAINED OF PEP 
FEEL WEAK, % SICK, 
TIRED, NERVOUS? 


THEN TRY V-T. 


Medical science knows certain vitamins and minerals are necessary for the body 
to function its best. You must have iron for the building of rich, red blood. 
You must have vitamins B-1, and B-2, copper for stimulation of red blood cells, 
phosphorous for metabolism of carbohydrates. Well, wonderful V—T contains 
all these PLUS yeast and liver extract, niacin, calcium, and manganese. When 
your system lacks its minerals and iron, and you feel pepless, have aches and 
pains, are nervous, can’t sleep or eat, feel half sick, weak and rundown, the 
V-T balanced formula is your guarantee there’s nothing finer nor faster. 


ACHES, PAINS 
FEELS 
WEAK 

RUNDOWN 


It is a fact that the body must have the vitamins and minerals of V—T in sufii- 
cient amount to function properly. Lack of B-1 can cause weakness. Lack of 
B-2 may impair generally good health. Lack of niacin may bring nausea, 
headaches, nerves. Lack of iron prevents building of sufficient rich red blood. 
Now V-—I contains not only these (including yeast and liver extract) but man- 
ganese, copper, calcium and phosphorous as well. YV—T as you see is not a patent 
medicine, it is a most modern and efficient dietary supplement that has brought 
great hope to many sufferers. G. M. McCullum writes, “For several years I 
suffered from a weak and rundown condition. I suffered from gas pains and 
headaches. Nothing seemed to help me until I started taking V-T. Now I 
feel fine again’. If your condition, like Mr. McCullum’s is due to lack of V—T’s 
vitamins and minerals, try V—-T today on the guarantee of satisfaction or money 
back. There’s nothing FINER or FASTER. That’s why thousands say, “It’s 
V-T for me”. 
FOR RUNDOWN 
NEW TIRED, NERVOUS 
HOPE WHAK, SICKLY 
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FIRST FEW DOSES MUST OVERJOY OR 
MONEY BACK 


Here is why the wonderful V—T offers you so much new hope when your con- 
dition is due to the lack of V—T’s great vitamins and minerals. V—T is not a 
patent medicine. Neither is it just an ordinary dietary supplement. In the 
scientifically balanced V-T formula are niacin, B:, B:, yeast and liver extract, 
rich red blood building, iron, calcium, phosphorus, manganese and copper. Com- 
pare this with whatever you are taking and you can see for yourself why V—T is 
used by thousands. Reverend E. H. Jones of Attala, Alabama, writes, “V—T has 
pepped me up so much I feel like a new person. I cannot praise V-T’ enough.” 
Now why don’t you too try V—T if you suffer from lack of V—T’s vitamins and 
iron. You owe it to yourself and family to feel as fit as you can. 

Par. 6. Through the use of the statements and representations con- 
tained in the advertisements hereinabove set forth and others of similar 
import and meaning, but not specifically set out herein, respondents 
have represented directly and by implication: 

That said preparation, taken as directed, is an adequate and effec- 
tive treatment for and gives fast relief from the symptoms and con- 
ditions of aches, pains, weakness, tiredness, loss of pep, nervousness, 
sleeplessness, nausea, headache and gas pains; that it will cause the 
rebuilding of rich red blood and red blood cells; that it is an adequate 
vitamin and mineral dietary supplement, providing all the essential 
vitamins and minerals. By the reference to yeast and liver extract in 
the advertising as ingredients of the preparation, respondents have 
represented that the preparation contains sufficient quantities of these 
ingredients to be of substantial therapeutic value. 

Par. 7. The aforesaid statements and representations are mislead- 
ing in material respects and constitute “false advertisements”, as that 
term is defined in the Federal Trade Commission Act. In truth and 
in fact, respondents’ preparation possesses no analgesic properties and 
the only type of ache or pain for which it would have any value what- 
soever is one caused solely by a deficiency of Vitamin B, or Vitamin B.,, 
niacinamide, or iron and in these cases the deficiency and its resultant 
symptoms, including aches and pains, would not be corrected until 
after days or even weeks of administration of the preparation accord- 
ing to directions. The preparation would have no value whatsoever 
in the vast majority of aches and pains. Said preparation, taken as 
directed, is of no therapeutic value in the treatment of weakness, tired- 
ness, loss of pep, nervousness, sleeplessness, nausea, headache or gas 
pains except in those instances when such symptoms or conditions are 
the result of Vitamin B,, Vitamin B., niacinamide or iron deficiencies. 
Even in those cases, the preparation would not give fast relief from 
the symptoms and conditions enumerated and if any benefit is to be 
derived from taking the preparation, it must be administered over a 
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considerable period of time. Each of the above symptoms and con- 
ditions may result from a number of causes having no connection with 
such deficiencies. 

Said preparation does not supply the adult minimum daily require- 
ments of calcium or phosphorus. It does not supply iodine, a required 
mineral, or such essential vitamins as A, C, or D. Said preparation 
cannot, therefore, be properly characterized as an adequate vitamin 
and mineral dietary supplement. The formation of red blood and red 
blood cells would be stimulated by the preparation only where a de- 
ficiency of such blood and cells results solely from iron deficiency 
anemia. The yeast and liver extract in the preparation are not in 
sufficient quantities to be of any substantial therapeutic value. 

Par. 8. The use by the respondents of the foregoing false advertise- 
ments and the false, misleading and deceptive statements and repre- 
sentations contained therein, has had, and now has, the capacity and 
tendency to mislead and deceive a substantial portion of the purchas- 
ing public into the erroneous and mistaken belief that said statements 
and representations are true and into the purchase of substantial 
quantities of said preparation because of said erroneous and mistaken 
belief. 

Furthermore, failure of respondents to reveal, with equal conspicu- 
ousness and in immediate connection with the symptoms and condi- 
tions named in the advertisements, that their preparation is of value 
for the treatment of those symptoms and conditions only when they 
are caused by deficiencies of Vitamin B,, B., niacinamide or iron, has 
the tendency and capacity to mislead and deceive the purchasing pub- 
lic into the erroneous and mistaken belief that respondents’ prepara- 
tion is an adequate and effective treatment for such symptoms and 
conditions, regardless of the cause. 


CONCLUSION 


The aforesaid acts and practices as hereinabove set out are all to the 
prejudice of the public and constitute unfair and deceptive acts and 
practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER 


Tt is ordered, That the respondents I. Z. Harris and Pauline D. 
Harris, individually and as copartners, trading and doing business 
under the name of Veltex Company, their officers, representatives, 
agents and employees, directly or through any corporate or other 
device in connection with the offering for sale, sale and distribution 
of a drug preparation known and designated as “The New Improved 
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V-T Preparation” or any other similar drug in commerce as “com- 
merce” is defined in the Federal Trade Commission Act, do forthwith 
cease and desist from: 

I. Disseminating or causing to be disseminated any advertisement 
by means of the United States mails, or by any means in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents directly or by implication : 

(a) That said preparation is of any therapeutic value in the treat- 
ment of aches, pains, weakness, tiredness, loss of pep, nervousness, 
sleeplessness, nausea, headache or gas pains, unless it is revealed with 
equal conspicuousness and in immediate connection with any reference 
to the aforesaid symptoms or conditions, that said preparation is of 
value for such symptoms or conditions only when they are caused by 
deficiencies of Vitamins B,, B., niacinamide, or iron; 

(b) That said preparation gives fast relief from any of the symp- 
toms or conditions enumerated in subparagraph (a) hereof; 

(c) That said preparation is an adequate vitamin or mineral sup- 
plement, or provides all the essential vitamins or minerals; 

(d) That the quantities of yeast or liver extract contained in said 
preparation are sufficient to be of substantial therapeutic value; 

(e) That the formation of red blood, or red blood cells, will be stim- 
ulated by said preparation, unless the representation be expressly 
limited to cases where a deficiency of such blood or blood cells has 
resulted solely from iron deficiency anemia; 

II. Disseminating or causing to be disseminated, by any means, for 
the purpose of inducing, or which is likely to induce, directly or in- 
directly, the purchase of said preparation, in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, any adver- 
tisement which contains any of the representations prohibited in Para- 
graph I above, or which fails to comply with the affirmative require- 
ments set forth in subparagraphs (a) and (e) of Paragraph I above. 


ORDER TO FILE REPORT OF COMPLIANCE 


It 7s ordered, That the respondents herein shall within sixty (60) 
days after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with the order to cease and desist [as required by 
said declaratory decision and order of February 7, 1954]. 
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Consent Settlement 


In THE MATTER oF 
JOE FRIED WOOLEN CORPORATION ET AL. 


CONSENT SETTLEMENT IN REGARD TO THE ALLEGED VIOLATION OF THE FED- 
BRAL TRADE COMMISSION ACT AND THE WOOL PRODUCTS LABELING ACT 


Docket 6144. Complaint, Nov. 18, 1953—Decision, Feb. 9, 1954 


Where a corporation and its president, engaged in jobbing and selling at whole- 
sale wool fabrics purchased from manufacturers in other states— 

{a) With intent to violate the provisions of the Wool Products Labeling Act, 
participated in and caused the removal of stamps, tags, labels, or other 
means of identification which had been affixed to certain of said woolen 
fabrics which purported to contain the information required by the said Act 
and the Rules and Regulations promulgated thereunder to be affixed thereto, 
and 

(b) Misbranded certain of said wool products in that, following the receipt and 
removal of the original manufacturer’s tags, etc., as aforesaid, they falsely 
and deceptively labeled and tagged the same with respect to the character 
and amount of the constituent fibers contained therein and thus misbranded 
woolen fabrics or piece goods containing substantial quantities of fibers 
other than wool as “100% Wool”: 

Held, That such acts and practices and methods, under the circumstances set 
forth, were in violation of the Wool Products Labeling Act and constituted 
unfair and deceptive acts and practices in commerce. 


Before Mr. John Lewis, hearing examiner. 
Mr. George lL’. Steinmetz for the Commission. 
Mr. Samuel J, Krinn, of New York City, for respondents. 


CONSENT SETTLEMENT + 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, the Federal Trade Com- 
mission, on November 18, 1953, issued and subsequently served its 
complaint upon the respondents named in the caption hereof, charging 
them with the use of unfair and deceptive acts and practices in viola- 
tion of the provisions of said Acts. 


1The Commission’s ‘Notice’ announcing and promulgating the consent settlement as 
published herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on February 9, 1954 and ordered 
entered of record as the Commission’s findings as to the facts, conclusion, and order in 
disposition of this proceeding. 

The time for filing report of compliance pursuant to the aforesaid order runs from the 
date of service hereof. 
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The respondents, desiring that this proceeding be disposed of by 
consent settlement procedure, provided in Rule V of the Commission’s 
Rules of Practice, solely for the purpose of this proceeding, and re- 
view thereof, and the enforcement of the order consented to, and con- 
ditioned upon the Commission’s acceptance of the consent settlement 
hereinafter set forth, and in lieu of answer to said complaint, hereby : 

1. Admit all the jurisdictional allegations set forth in the com- 
plaint. 

2. Consent that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 
and desist. It is understood that the respondents, in consenting to 
the Commission’s entry of said findings as to the facts, conclusion, and 
order to cease and desist, specifically refrain from admitting or deny- 
ing that they have engaged in any of the acts or practices stated 
therein to be in violation of law. 

3. Agree that this consent settlement may be set aside in whole or 
in part under the conditions and in the manner provided in Paragraph 
(f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 
the conclusion based thereon, and the order to cease and desist, all of 
which the respondents consent may be entered herein in final disposi- 
tion of this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


ParacraPH 1. Respondent Joe Fried Woolen Corporation is a 
corporation organized and existing under and by virtue of the laws 
of the State of New York and respondent Joseph Fried is the presi- 
dent thereof. Said individual respondent formulates, directs and 
controls the acts, policies and practices of said respondent corpo- 
ration, the business of which consists of the jobbing and selling at 
wholesale of wool fabrics. The office and principal place of business of 
both respondents is located at 226 West 37th Street, New York, New 
York. 

Par. 2. Subsequent to the effective date of said Wool Products 
Labeling Act of 1939 and more especially since January of 1951, said 
respondents have purchased from various manufacturers located in 
States other than New York State, wool products, as “wool products” 
are defined in said Act. Said wool products, consisting of woolen 
fabrics, have been and are, after purchase by respondents, transported 
in commerce from the sellers located in other States to respondents 
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in the State of New York. Said woolen fabrics so manufactured 
for introduction into, and transported in commerce, as aforesaid, 
were thereafter offered for sale and sold by said respondents to the 
general public at their said place of business located at 226 West 37th 
Street, New York, New York. 

Par. 38. Certain of said woolen fabrics purchased and transported 
in commerce, as aforesaid, had affixed thereto when delivered to them 
at their said place of business, stamps, tags, labels, or other means of 
identification required by said Wool Products Labeling Act of 1939. 
Thereafter, and before being offered for sale or sold by respondents 
to the general public, the respondents, with intent to violate the pro- 
visions of said Wool Products Labeling Act of 1939 and the Rules 

and Regulations promulgated thereunder, removed, and participated 
in and caused the removal of such stamps, tags, labels or other means 
of identification which purported to contain the information required 
by the provisions of said Act and said Rules and Regulations to be 
affixed to such products by the manufacturer thereof, or by some 
person authorized or required by said Act to affix such stamps, tags, 
labels or other means ‘of identification to said wool products. 

Par. 4. Subsequent to the effective date of said Wool Products 
Labeling Act of 1939, and more especially since January of 1951, 
respondents introduced into, offered for sale, sold and delivered in 
commerce, as “commerce” is defined in the said Wool Products Label- 
ing Act, wool products, as “wool products” are defined therein. 

Par. 5. Certain of said wool products were misbranded within 
the meaning and intent of said Wool Products Labeling Act and the 
Rules. and Regulations promulgated thereunder in that, following 
the receipt and removal of the original manufacturers’ tags, stamps, 
labels or other means of identification by respondents, as aforesaid, 
said respondents thereupon falsely and deceptively labeled or tagged 
the same with respect to the character and amount of the constituent 
fibers contained therein. 

Among such wool products misbranded by respondents, as aforesaid, 
were woolen fabrics or piece goods labeled or tagged by respondents as 
consisting of “100% Wool,” whereas in truth and in fact, said fabrics 
did not consist of one hundred percent wool but Maint oa 
quantities of fibers other than wool. 


CONCLUSION 


The aforesaid acts, practices and methods of the respondents, as 
herein found, were and are in violation of the Wool Products Labeling 
Act of 1939, and of the Rules and Regulations promulgated there- 
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under, and as such constitute unfair and deceptive acts and practices in 
commerce within the meaning and intent of the Federal Trade Com- 
mission Act. 


ORDER TO CEASE AND DESIST 


It is ordered, That the respondent Joe Fried Woolen Corporation, 
a corporation, and its officers, and respondent Joseph Fried, individ- 
ually, and respondents’ respective agents, representatives and em- 
ployees, directly or through any corporate or other device, in 
connection with the introduction or manufacture for introduction into 
commerce, or the offering for sale, sale, transportation or distribution 
in commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act and the Wool Products Labeling Act of 1939, of woolen 
fabrics or other “wool products” as such products are defined in and 
subject to the Wool Products Labeling Act of 1939; which products 
contain, purport to contain, or in any way are represented as contain- 
ing “wool,” “reprocessed wool” or “reused wool,” as those terms are 
defined in said Act, do forthwith cease and desist from misbranding 
such products by: 

1. Falsely or deceptively stamping, tagging, labeling or otherwise 
falsely identifying such products as to the character or amount of the 
constituent fibers contained therein; 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraph (a) and 
(b) of Section 3 of the Wool Products Labeling Act of 1939; and 
provided further that nothing contained in this Order shall be con- 
strued as limiting any applicable provisions of said Act or the Rules 
and Regulations promulgated thereunder. 

lt is further ordered, That said respondent Joe Fried Woolen Cor- 
poration, a corporation, and its officers, and respondent Joseph Fried, 
individually, and respondents’ respective agents, representatives and 
employees, directly or through any corporate or other device, in con- 
nection with the purchase, offering for sale, sale or distribution of 
“wool products” as such products are defined in and subject to the 
Wool Products Labeling Act of 1939, do forthwith cease and desist 
from causing or participating in the removal of any stamp, tag, label, 
or other means of identification affixed to any such “wool product” 
pursuant to the Wool Products Labeling Act of 1939, with intent to 
violate the provisions of said Act, and which stamp, tag, label or other 
means of identification purports to contain all or any part of the 
information required by said Act. 

ltis further ordered, That the respondents herein shall, within sixty 
(60) days after service upon them of this Order, file with the Com- 
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mission a report in writing setting forth in detail the manner and 
form in which they have complied with the order to cease and desist. 


Joe Fried Woolen Corporation, 

a corporation. 
By /s/ Joseph Fried, President. 
/s/_ Joseph Fried, 

JosrrH Friep, individually and as 
an officer of Joe Fried Woolen 
corporation, a corporation. 

Date: Dec. 16, 19538. 


The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record on this 9th day of 
February, 1954. 
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In tHe Matter oF 
PROGRESS TAILORING COMPANY ET AL. 


MODIFIED CEASE AND DESIST ORDER 


Docket 3747. Order, Feb. 16, 1954 


Order modifying—in harmony with the Commission’s changed interpretation of 
the application of Sec. 5 of the Act to the use of such terms as “free” in 
advertising or other offers, as set out in Walter J. Black, Inc., Docket 5571, 
Sept. 11, 1953, and the modified final decree dated Dec. 9, 1953, of the Court 
of Appeals for the Seventh Circuit in the instant matter—Commission’s 
prior orders, dated July 20, 1943, 37 F. T. C. 277, prohibiting various prac- 
tices, including use of the term “free” as there set out— 

So as to require respondents, in connection with the offer, sale, and distribution 
of wearing apparel and other merchandise—in connection with which it 
advertised for the services of salesmen—to cease and desist from “using 
the term ‘free’ or any other term of similar import or meaning to designate, 
describe, or refer to wearing apparel or other items of merchandise which 
are furnished as compensation for services rendered, wnless in close con- 
nection therewith all the conditions, obligations, or other prerequisites to 
the receipt and retention of said wearing apparel or other items of mer- 
chandise are clearly and conspiciously set forth’. 


Before Mr. Randolph Preston and Mr. James A.-Purcell, hearing 
examiners. 

Mr. R. P. Bellinger for the Commission. 

Mayer, Meyer, Austrian & Platt, of Chicago, Ill., and Hogan & 
Hartson, of Washington, D. C., for respondents. 


MODIFIED ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, answer of the respond- 
ents, testimony and other evidence in support of and in opposition to 
the allegations of said complaint taken before trial examiners of the 
Commission theretofore duly designated by it, report of the trial 
examiners upon the evidence, briefs filed in support of the complaint 
and in opposition thereto, and oral argument of counsel; and the Com- 
mission having made its findings as to the facts and its conclusion that 
said respondents had violated the provisions of the Federal Trade 
Commission Act, and on July 20, 1943, issued an order to cease and 
desist against respondents Progress Tailoring Company, a corpora- 
tion, trading under its own name and also as J. C. Field & Son; Stone- 
Field Corporation, a corporation; W. Z. Gibson, Inc., a corporation ; 
Pioneer Tailoring Company, a corporation; and Certified Tailoring 
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Company, a corporation; and their respective officers, representatives, 
agents and employees; and 

The aforesaid respondents, having filed in the United States Court 
of Appeals for the Seventh Circuit their petition to review and set 
aside said order to cease and desist; and that Court having heard the 
matter on briefs and oral argument and having thereafter, on Jan- 
uary 28, 1946, affirmed said order and on February 21, 1946, entered 
its final decree enforcing said order; and 

Respondents Progress Tailoring Company, Stone-Field Corpora- 
tion, W. Z. Gibson, Inc., and Pioneer Tailoring Company, respondent 
Certified Tailoring Company having been dissolved, and the Com- 
mission having, on December 4, 1953, jointly moved the Court to mod- 
ify said final decree to accord with the change in the Commission’s 
interpretation of the application of Section 5 of the Federal Trade 
Commission Act to the use of such terms as “free” in advertising or 
other offers to the public, as announced in its decision of the proceed- 
ing in Docket No. 5571, “In the Matter of Walter J. Black, Inc.,” and 
the Court having, on December 9, 1953, entered an order modifying 
its final decree in the manner requested by the parties as aforesaid; 
and 

The Commission being of the opinion that its order should be modi- 
fied so as to accord with the aforesaid change in its interpretation of 
Section 5 of the Federal Trade Commission Act and to conform to 
the aforesaid order of the United States Court of Appeals for the 
Seventh Circuit: 

It is ordered, therefore, That respondents Progress Tailoring Com- 
pany, a corporation, trading under its own name and also as J. C. 
Field & Son; Stone-Field Corporation, a corporation; W. Z. Gibson, 
Inc., a corporation; and Pioneer Tailoring Company, a corporation; 
and their respective officers, representatives, agents, and employees, 
directly or through any corporate or other device in connection with 
the offering for sale, sale, and distribution of wearing apparel and 
other similar items of merchandise in commerce as “commerce” is. de- 
fined in the Federal Trade Commission Act, do forthwith cease and 
desist from: 

1. Using the term “free” or any other term of similar import or 
meaning to designate, describe, or refer to wearing apparel or other 
items of merchandise which are furnished as compensation for services 
rendered, unless in close connection therewith all of the conditions, 
obligations, or other prerequisites to the receipt and retention of said 
wearing apparel or other items of merchandise are clearly and con- 
spicuously set forth. 

2. Using the term “free” or any other term of similar import or 
meaning to describe or refer to linings, trimmings, or other portions 
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of garments which constitute a part of any garment, and the price of 
which is included in the price of the entire garment. 

3. Using a pictorial representation of a ‘building, in advertising or 
in any other manner, which inaccurately portrays or mispresents the 
size or extent of respondents’ business or the comparative volume of 
business transacted by the respondents. 

4. Representing directly or by implication that respondents are 
selling their garments at manufacturers’ prices or at prices which save 
the purchaser the cost or profit of the retailer or middleman. 

5. Representing that respondents are wholesale tailors or that their 
garments are supplied to purchasers at wholesale prices or that re- 
spondents are engaged in any business other than the sale of garments 
at retail. 

6. The use of reproductions of any fictitious affidavit in advertising 
material or in any other manner. 

It is further ordered, That within sixty days after service upon them 
of this order, said respondents shall file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 

It appearing that respondent Certified Tailoring Company, a cor- 
poration, has been dissolved since issuance of the original order to 
cease and desist herein, i¢ 7s further ordered, That the complaint herein 
be, and it hereby is, dismissed as to said former respondent. 
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In Toe MaArrer or 


METAL LATH MANUFACTURERS ASS’N ET AL. 


Docket 5449. Complaint, June 28, 1946—Order, etc., opinion and dissenting 
opinion, Feb. 16, 1954 


Charge: Concertedly maintaining delivered price zones for metal lath. 


Before Mr. Everett F. Haycrafi, hearing examiner. 

Mr. Fletcher G. Cohn, Mr. Paul R. Dixon, Mr. Robert F. Quinn 
and Mr. Paul H. LaRue for the Commission. 

MacLeish, Spray, Price & Underwood, of Chicago, Il. for Metal 
Lath Manufacturers Ass’n, United States Gypsum Co. and A. J. 
Tuscany. 

White, Bradley, Arant, All & Rose, of Birmingham, Ala., for 
Alabama Metal Lath Co., Inc. 

Evans, Chanson & Gentithes, of Warren, Ohio, for The Bostwick 
Steel Lath Co. 

Johnston, Thompson, Raymond & Mayer, of seth Tll., for Ceco 
Steel Beodeets Corp. 

Frost & Jacobs, of Cincinnati, Ohio, for Goldsmith Metal Lath Co. 


i1The Commission on August 30, 1949, issued an order granting in part and denying in 
part respondents’ motion to dismiss the complaint, and denying request for oral argument, 
as follows: 

_ This matter came on to be heard upon joint and several motion to dismiss the complaint 
herein filed on October 25, 1948, by respondents, answer thereto filed on November 10, 
1948, by counsel in support of the complaint opposing the motion except as to respondent 
A. J. Tuscany, briefs of counsel in support of and in opposition to the motion, trial ex- 
aminer’s report and recommendations, on the motion and exceptions to said report and 
recommendations by certain of the respondents, including separate exceptions of respond- 
ent The Goldsmith Metal Lath Company, and by counsel in support of the complaint, and 
request of respondents for oral argument on the motion. 

Respondents’ motion was made after counsel in support of the complaint closed their 
case in chief and is based upon the contention that the evidence produced fails to make 
out a prima facie case under the complaint. The motion was referred to the trial 
examiner theretofore appointed by the Commission to receive evidence in the case, for 
report and recommendation. The trial examiner reported that the evidence of record fails 
to connect respondent Metal Lath Manufacturers Association and individual respondent 
Joseph A. Sampson with the conspiracy alleged and recommended that the motion be 
granted with respect to them and individual respondent A. J. Tuscany. With respect 
to the other respondents, the trial examiner found that there is sufficient evidence in the 
record to make out a prima facie case, and recommended that the motion to dismiss the 
complaint be denied. 

Respondents, except Metal Lath Manufacturers Association, A. J. Tuscany, and Joseph 
A. Sampson, filed exceptions to substantially each point upon which the trial examiner’s 
comments and recommendations were adverse to them. The bases for these exceptions 
are substantially the same as those on which the same points were presented in the 
motion and briefs. Respondent The Goldsmith Metal Lath Company filed separate excep- 
tions to the trial examiner’s finding and recommendation as to it, on the basis that the 
record contains no direct evidence of participation by The Goldsmith Metal Lath Company 
in the conspiracy alleged and that the conclusion of the trial examiner is based upon | 
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Mayer, Meyer, Austrian & Platt, of Chicago, Ill., for Milcor Steel 
Co. 

Finck & Huber, of Buffalo, N. Y., for National Gypsum Co. 

Roberts, Cushman & Grover, of Boston, Mass., for Penn Metal Co., 
Inc. 

Mr. Thomas F. Patton and Mr. Arthur J. Gentholts, of Cleveland, 
Ohio, for Truscon Steel Co. 

Schmidt, Hugus & Laas and Mr. Harry R. Hesse and Mr. J. F. 
Bruce, of Wheeling, W. Va., for Wheeling Corrugating Co. 

Macleay & Lynch, of Washington, D. C., for Joseph A. Sampson. 


Orver Dispostne or Appears From Inirran Decision or HEARING 
EXAMINER, AND DeEcIsION oF THE ComMIssION DISMISSING THE 
CoMPLAINT 


This matter having come on to be heard by the Commission upon 
the complaint, answer thereto, testimony and other evidence in sup- 
port of and in opposition to the allegations of the complaint, initial 
decision of the hearing examiner, appeals from said initial decision 
by counsel supporting the complaint and by respondents except those 


unwarranted inferences. The Commission has considered these exceptions, and its ruling 
on the motion itself for the reasons hereinafter stated constitutes a denial of the excep- 
tions for the same reasons. 

Counsel in support of the complaint excepted to that portion of the trial examiner’s 
report and recommendation pertaining to respondent Metal Lath Manufacturers Asso- 
ciation, on the basis that the evidence of record establishes a prima facie case against 
the Association. The Commission is of the view that the evidence of record fails to 
connect respondent Metal Lath Manufacturers Association with the conspiracy alleged 
and, therefore, denies the exception. 

There is evidence in the record tending to show that respondent manufacturers followed 
a common pricing system, including zone pricing, and issued substantially identical price 
lists, and from time to time made identical and simultaneous price changes upward in 
the presence of decreasing prices on sheet metal. These and other matters appearing 
in the record and reasonable inferences therefrom are sufficient to make a prima facie 
case under the allegations of the complaint with respect to respondent manufacturers. 

It does not appear that the evidence of record is sufficient to connect either of the 
individual respondents A. J. Tuscany and Joseph A. Sampson with the conspiracy alleged. 

The motion and answer thereto, with supporting briefs, clearly set forth the position 
and contentions of opposing counsel and it does not appear that oral argument is neces- 
sary. Respondents will have opportunity to present their contentions orally when the 
proceeding is before the Commission for final determination on the merits. 

Having duly considered the matter and being now fully advised in the premises : 

It is ordered, That the joint and several motion of respondents to dismiss the complaint 
and the request for oral argument thereon be, and the same hereby are, denied, except 
as to respondents Metal Lath Manufacturers Association, A. J. Tuscany, and Joseph A. 
Sampson. 

It is further ordered, That the motion of Metal Lath Manufacturers Association, A. J. 
Tuscany, and Joseph A. Sampson be, and the same hereby is, granted, and that the 
complaint herein as to Metal Lath Manufacturers Association, A. J. Tuscany, and 
Joseph A. Sampson be, and the same hereby is, dismissed. 
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against whom the complaint has heretofore been dismissed, and briefs 
and oral arguments of counsel; and 

The Commission having decided, for the reasons stated in the 
written opinion of the Commission which is being issued simul- 
taneously herewith, that the appeal of the respondent manufacturers 
should be granted, that the appeal of counsel supporting the com- 
plaint should be denied, and that the complaint herein should be 
dismissed without prejudice to the right of the Commission to insti- 
tute a new proceeding or to take such further action or other action 
in the future as may be warranted by the then existing circumstances: 

lt is ordered, 'That the respondents’ appeal from the initial de- 
cision of the hearing examiner be, and it hereby is, granted, and that 
the appeal of counsel supporting the complaint be, and it hereby is, 
denied. 

lt is further ordered, That the complaint herein be, and it hereby 
is, dismissed. 

- Commissioners Mead and Gwynne dissenting. 


OPINION OF THE COMMISSION 


By Carretra, Commissioner: 

This eaeeating is before the Federal Trade damon ng upon 
appeals from an initial decision of a hearing examiner of the Com- 
mission holding that the respondent manufacturers have violated Sec- 
tion 5 of the Federal Trade Commission Act. 

The complaint herein, issued on June 28, 1946, charges a violation 
of Section 5 of the Federal Trade Commission Act, and alleges gen- 
erally that the respondent manufacturers have acted, and are still 
acting, wrongfully and unlawfully by means which include coopera- 
tion between and among themselves through the respondent Associ- 
ation and with the individual respondents in establishing, adopting, 
and continuing a common course of action resulting in substantial 
restriction, suppression, elimination, and frustration of actual and 
potential competition among the respondent manufacturers respecting 
price in the sale and distribution of metal lath. Among the specific 
allegations in the complaint is one that respondent United States 
Gypsum Company has used a patent owned by it (Pearce patent) and 
license agreements entered into in connection therewith for the pur- 
pose and with the effect of contributing to, promoting, and furthering 
the alleged unlawful course of action, and to that end has entered 
into mutual understandings and agreements with other respondent 
manufacturers. The complaint has heretofore been dismissed as to 
respondent Metal Lath Manufacturers Association and the two indi- 
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vidual respondents, A. J. Tuscany and Joseph A. Sampson, for the 
reason that the evidence introduced fails to sustain the charges as to 
them. Such dismissal had the effect of also dismissing those allega- 
tions of the complaint that the respondent manufacturers have cooper- 
ated through the respondent Association and through the individual 
respondents Tuscany and Sampson in establishing, adopting, and 
continuing the unlawful activities described in the complaint. 

The hearing examiner in his initial decision found, among other 
things, that the respondent manufacturers, beginning in or about 
February 1932, entered into a mutual understanding or agreement, 
which was in effect a conspiracy, to fix and maintain delivered price 
quotations, terms, and conditions of sale to purchasers of metal lath 
in the United States, and that pursuant to and in furtherance of such 
unlawful understanding or agreement the respondent manufacturers 
have been and still are performing a number of specified acts and 
practices, including using a zone delivered price system and system- 
atically matching delivered price quotations. 

Appeals from said initial decision of the hearing examiner were 
filed by counsel supporting the complaint and the respondent manu- 
facturers. Counsel supporting the complaint, in their appeal, do not 
except to the hearing examiner’s findings as to the facts, but do except 
to his order on the ground that it fails to include certain provisions 
which they contend are necessary to prevent a continuation of the 
illegal acts and practices. The respondent manufacturers, in their 
appeal, except to the findings as to the facts, conclusion, and order 
in the initial decision, to the hearing examiner’s failure to include 
proposed findings of fact and of law and the order of dismissal re- 
quested by the respondents, and to the hearing examiner’s rulings 
excluding certain evidence offered by the respondents. 

It appears that the contention that the respondent manufacturers 
entered into an unlawful understanding or agreement or a conspiracy 
to restrict, suppress, eliminate, and frustrate competition in the sale 
and distribution of metal lath is based primarily on evidence in the 
record relating to certain patent licenses and the respondent manu- 
facturers’ operations thereunder. There is no contention that the evi- 
dence in the record exclusive of that relating to the said patent licenses 
and operations thereunder establishes a conspiracy. The pertinent 
facts shown by the evidence with respect to the said patent licenses 
and the respondent manufacturers’ operations thereunder are here 
summarized. 

On January 14, 1930, a patent (the Pearce patent) covering an im- 
proved metal lath was issued. Said patent was owned by North- 
western Expanded Metal Company. Respondent United States Gyp- 
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sum Company acquired the assets, including the Pearce patent, of 
Northwestern Expanded Metal Company in March 1930. At about the 
same time, United States Gypsum Company acquired the Metal Lath 
Division of the Youngstown Pressed Steel Company. Thereafter, 
United States Gypsum Company became one of the largest manu- 
facturers of metal lath in the United States. On February 26, 1932, 
United States Gypsum Company granted a license to make, use, and 
sell metal lath embodying the Pearce patent to respondents Truscon 
Steel Company, The Bostwick Steel Lath Company, Milcor Steel 
Company, Wheeling Corrugating Company, and the Penn Metal 
Company, predecessor of Penn Metal Company, Inc. A similar 
license was granted to respondent National Gypsum Company in 
1935, to respondent Penn Metal Company, Inc., in 1936, to respondent 
Ceco Steel Products Corporation in 1938, and to Alabama Metal Lath 
Company, Inc., in October 1940. No license agreement was entered 
into with respondent Goldsmith Metal Lath Company. These license 
agreements, which were identical, provided among other things that 
the licensees would pay the licensor a royalty on all of the patented 
metal lath sold by the licensees, that the licensor had the right to fix 
the minimum price at which the licensees could sell the patented 
product, and that the licensor would not grant a more favorable 
license to one licensee than to another. 

Respondent Milcor Steel Company canceled its license agreement in 
June 1941. On November 1, 1941, respondent United States Gypsum 
Company and respondent Milcor Steel Company entered into a new 
license agreement which provided for a lower royalty payment and 
omitted any reference to United States Gypsum Company’s right to 
fix minimum prices. Respondent United States Gypsum Company 
thereafter offered the new license to the other licensees and it was ac- 
cepted by each of them. 

Respondent United States Gypsum Company, in the exercise of its 
right under the license agreements to fix minimum prices, issued bul- 
letins from time to time notifying the licensees of changes in prices 
and also of changes in the boundaries of the different geographical 
zones. Each of the bulletins so issued was expressly limited to pat- 
ented metal lath. The licensees generally sold at the prices fixed by 
the licensor. Nosuch bulletins were issued after August 1940. Prior 
to 1939-respondent United States Gypsum Company held meetings 
from time to time with its licensees during which violations of the 
license agreements were discussed. Between August 1940 and March 
1942 (the latter date being the date on which prices in the industry 
came under the control of the Office of Price Administration), there 
were three industrywide price increases, one in January 1941, one in 
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April 1941, and one in August 1941. Other than the fact that the 
price increases were identical in amount and that the effective dates of 
the increases were approximately the same for all the respondent 
manufacturers, there is no evidence that these increases resulted from 
any agreement or understanding between the respondents. From 
March 1942 until November 1946, prices in the metal lath industry were 
controlled by the Office of Price Administration. In June 1946 the 
Office of Price Administration approved price increases for the in- 
dustry and price lists issued by the various manufacturers reflected 
the approved increases. There is no information in the record as to 
prices after June 1946. The complaint herein was issued on June 
28, 1946. The Pearce patent and the license agreements thereunder 
expired on January 14, 1947. 

The principal provisions of the license agreements which are ques- 
tioned by this proceeding are those giving the licensor the right to fix 
the minimum price at which the licensees could sell the patented metal 
lath, and the principal activities of the respondent manufacturers 
under the patent licenses relied upon as showing an unlawful course of 
action were the issuance of bulletins by the licensor notifying the 
licensees of changes in prices and in zone boundaries, the licensees’ 
observance of and adherence to the changes so announced, and the hold- 
ing of meetings by the licensor with its licensees, during which viola- 
tions of the license agreements were discussed. 

As has been noted hereinabove, the second series of license agree- 
ments, entered into on or about November 1, 1941, did not contain any 
provision with respect to the price at which the licensees could sell the 
patented product. No bulletins were sent out by the licensor after 
August 20, 1940, and no meetings of licensees were held after 1939. 
The record affords no basis for a determination that these, or any sub- 
stantially similar acts and practices, were continued, resumed, or en- 
gaged in after about 1941. Neither is there any basis for a 
determination that there is likelihood of a resumption of the same, or 
similar, acts and practices in the future. On the contrary, the ex- 
piration of the Pearce patent and the licenses thereunder makes it 
unlikely that a similar course of action, regardless of whether lawful 
or unlawful, will be resumed by the respondent manufacturers. 

These facts must be considered in the light of the decision of the 
United States Court of Appeals for the Ninth Circuit in Oregon- 
Washington Plywood Company v. Federal Trade Commission, 194 
F. 2d 48 (1952) (the Plywood cases) and the decision of the United 
States Court of Appeals for the Fourth Circuit in Vew Standard Pud- 
lishing Company v. Federal Trade Commission, 194 F. 2d 181 (1952). 
In the Plywood cases, the Commission found in 1950 that the respond- 
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ents had, “during a substantial part of the period of time between May 
1, 1985, and August 1, 1941” in one case and “during a substantial part 
of the period of time between January 1, 1938, and November 29,1941” 
in the other, engaged in illegal activities. The court in vacating the 
Commission’s orders said, “The record here is silent as regards the 
existence of any special circumstances suggesting a likelihood that 
the petitioners will resume the practices discontinued so many years 
prior to the issuance of the complaints.” In the Mew Standard Pub- 
lishing Company case the Commission entered an order in 1951 based 
on findings that the respondents had engaged in the prohibited prac- 
tices some ten years before the order was entered. The order was 
vacated because there was nothing in the record to show that the illegal 
practices had been continued. 

We do not interpret these decisions as requiring dismissal of every 
proceeding in which the respondents are shown to have terminated 
the challenged practices prior to the issuance of the complaint. The 
law to the contrary is well established. We do, however, interpret 
these decisions as requiring dismissal when, as in this case, the princi- 
pal activities relied upon to prove an unlawful course of action were 
engaged in approximately five years prior to the issuance of the com- 
plaint. If it should be determined that the respondents did engage 
in certain illegal activities some five years prior to the issuance of the 
complaint and some thirteen years before the case was finally dis- 
posed of, there is no record basis for a determination that such activi- 
ties, or the results of such activities, were continued or resumed, or 
that there is likelihood of their being resumed in the future. Under 
these circumstances, it is not material whether the evidence in the 
record relating to the first series of patent licenses and respondents’ 
operations thereunder shows a course of conduct then unlawful, and 
we are not here making any determination as to the legality or illegal- 
ity of the license agreements. 

The complaint in this proceeding must, therefore, be dismissed. 
Such disposition of this proceeding renders it unnecessary to rule more 
specifically on each of the exceptions to the initial decision of the hear- 
ing examiner raised by counsel supporting the complaint and the 
respondent manufacturers in their appeals. 


DISSENTING OPINION OF COMMISSIONER MEAD 


‘Metal lath is an important product in the building industry. The 
Commission isued a complaint charging in effect that the principal 
producers of metal lath were conspiring to fix prices in violation of 
Section 5 of the Federal Trade Commission Act. It is elementary 
that a'price fixed by conspiracy is not a competitive price. A “rigged” 
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price is generally higher than a competitive price. The basic purpose 
of a price conspiracy is generally to achieve a higher stabilized price 
for the product. 

The public policy of the United States is that the public is entitled 
by law to purchase articles offered for sale in interstate commerce ata 
price determined by the free play of competitive forces. In fact, the 
Sherman Act provides that conspiracies in restraint of trade are a 
criminal offense against the United States. Our economic strength is 
due in large measure to that public policy. To the extent that we pro- 
tect it, we will remain strong and free. 

Competition, like truth, is a hard taskmaster. The easy way is to 
follow the pattern of least resistance. The easy way is the conspiracy 
way. The conspirator favors the shortsighted temporary price ad- 
vantages which may be achieved by a conspiracy rather than the long 
view of a strong enduring competitive industry. 

The allegations in the complaint in this case are detailed in the Ma- 
jority Opinion of the Commission. The respondent, U. S. Gypsum 
Company, owned a patent on a type of metal lath and licensed other 
respondent manufacturers to produce this patented lath. The license 
agreements provided that Gypsum would fix the minimum price at 
which the patented lath was sold by the licensees. Gypsum agreed not 
to give any licensee a better deal than Gypsum gave any other licensee. 
This was the “Favored Nation” clause. 

The obvious result of this pricing pattern was that all producers sold 
patented metal lath at the same price. The price on the nonpatented 
lath which was sold also by the producers and which was not specifi- 
cally covered in the license agreements naturally followed the price of 
the patented lath. 

Obviously, prices within the industry were not competitive. The 
complaint recognizing the obvious lack of competition charged that 
respondents were engaged in unfair methods of competition in vio- 
lation of Section 5 of the Federal Trade Commission Act. 

Respondents deny that they were engaged in an illegal conspiracy. 
Respondent Gypsum alleges that the licensing agreements were legal 
under the principle decided by the Supreme Court in 7’. 8. vs. General 
Electric (272 U.S. 476). 

The Supreme Court has not directly overruled the General Electric 
case. The Court, however, in subsequent opinions has limited and 
qualified the application of the General Electric case. Patent law was 
designed to encourage invention by protecting the inventor and his 
licensees from piracy and to enable the inventor for a reasonable time 
to enjoy the fruits of his originality. Patent law was not designed to 
afford a legal cloak of protection to an industrywide price stabiliza- 
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tion agreement. Under the Patent law, for the duration of the patent 
the price arrangement between the holder of the patent and his licensee 
acting on a bilateral basis in the protection of the patent monopoly is 
exempt generally from the application of the antitrust laws. This 
exemption, however, does not apply to an industrywide horizontal, 
multilateral agreement between and among the licensor and the other 
licensee producers. That, basically, is a concert of action among all 
the producers to fix the price of the product involved. If the Courts 
had not so interpreted the patent and antitrust laws, the Congress 
would have amended these laws so as to protect the public against the 
abuse of an otherwise useful and needed principle of law. 

Extensive testimony was taken in this case before the Hearing 
Examiner. The Examiner in this case is the Chief Hearing Exami- 
ner of this Commission. He has had many years of experience in the 
antitrust laws. The Chief Hearing Examiner heard all the testi- 
mony and saw the demeanor of the witnesses on the stand. He lived 
with this case for a substantial period of time during the course of the 
hearings. At the conclusion of the hearings, the Examiner filed his 
very carefully prepared and ably written Initial Decision. The 
Examiner found the facts which had been proven in the record and 
based thereon, he concluded as follows: 

“Tt is further concluded that the said acts, practices, methods, poli- 
cies and courses of action, as hereinbefore found, are all unfair, op- 
pressive and to the prejudice of the public; have a dangerous tendency 
to, and have actually hindered, restrained, suppressed, frustrated, 
eliminated and prevented competition in the sale of metal lath in com- 
merce within the intent and meaning of the Federal Trade Commission 
Act, and have the tendency and capacity to restrain unreasonably and 
have unreasonably restrained such commerce in said product and 
therefore, in the light of the decisions of the United States Federal 
Courts in the UV. S. Gypsum case, supra, and the case of Port Howard 
Paper Company v. Federal Trade Commission (156 F. 2d 899), and 
Allied Paper Mills, Inc. v. Federal Trade Commission (168 F. 2d 
600), constitutes unfair methods of competition in commerce within 
the intent and meaning of the Federal Trade Commission Act.” 

The Administrative Procedure Act was a sort of Magna Charta 
for Hearing Examiners in the administrative agencies of the Federal 
Government. The Act gave the Examiners the status of administra- 
tive judges. Much has been spoken and written both in and out of 
Court rooms relative to this new and more independent and dignified 
status of Examiners. The dismissal of agency complaints by Exam- 
iners has been cited as an indication that Examiners are independent 
of the agencies. Court opinions have given substantial weight to: 
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the decisions of Examiners when the Examiners dismissed allegations 
of complaints. The obvious reason for giving substantial weight toa 
finding of an Examiner is that he is the trier of the facts and is in 
the best position to evaluate conflicting testimony. If these argu- 
ments are valid in cases in which an Examiner dismisses a complaint, 
the arguments should be equally valid in cases in which an Examiner 
finds for the complaint. 

It is not often in an antitrust conspiracy case that the various ele- 
ments of the case are substantially similar to another conspiracy case 
which has been decided by the Supreme Court of the United States. 
I refer to the case of United States v. U. S. Gypsum Co., et al. (383 
U.S. 364). In that case the Supreme Court held that an independent 
patent licensing agreement containing minimum price provisions re- 
sulting in identical prices and the absence of price competition was in 
violation of the Sherman Act. The respondents in this case attempted 
to differentiate the facts in this case from the facts in the Gypsum 
case, supra. As stated by the Hearing Examiner: 

“Tt is contended by respondents that the licensees of respondent 
U.S. G. in the present case were not aware that similar licenses were 
being granted by respondent U.S. G. to other members of the industry 
and for that reason this case can be distinguished from the Gypsum 
case. This contention is not supported by the record in the first place, 
the license agreement itself, in language almost identical with that 
used in the United States Gypsum case, contains the so-called 
‘Favored Nation’ clause which gives each licensee the right to insist 
upon as favorable consideration as any other licensee. This clause 
clearly indicates that the consummation of similar license agreements 
with their competitors must have been contemplated by the various 
licensee respondents. The Court in the Gypsum case held ‘the concert 
of action being established by the favored licensee clause of the stand- 
ard license agreement.’ 

“Secondly, the record shows that from time to time these licensees 
were called together in meetings by the respondent U.S. G. and ques- 
tioned with respect to alleged violations of the license agreements by 
selling patented metal lath at prices below the minimum prices fixed 
by respondent U.S. G. in the license bulletins which were sent out 
by U.S. G. and received by the respective licensees, so that they then 
became aware of who the other licensees were, if they had not known 
before.” 

The Majority Opinion of the Commission points out that the mini- 
mum price provisions of the licensing agreement were not. continued 
after 1941. That may be true insofar as the written agreements are 
concerned. However, by the use of the minimum price provisions in 
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the license agreements and the “Favored Nation” clause, the founda- 
tion and structure of the pricing pattern had been constructed. The 
zone pricing system had been created in the industry. Under this 
system the entire United States had been divided into a few pricing 
zones and ali purchasers buying the patented metal lath within any 
particular zone were quoted the same price by the various respondent 
licensees. The price of unpatented lath followed the price of the 
patented lath. 

. After the discontinuance by U.S. Gypsum, the licensor, of the 
license bulletins advising licensees of the minimum prices of patented 
lath, there were three price changes in the industry, all of which 
were price increases. The Examiner comments on these identical 
price advances as follows: 

“Tt is believed from the whole record that the coincidence of these 
significant changes were not due to mere happenstance but were the 
result of the conscious cooperative action of the various respondents.” 

Sellers of commodities frequently claim that they sell at prices 
identical to their competitors in order to meet competition in good 
faith. The Examiner asked the question whether or not if a seller’s 
competitor increases his price must the seller also increase his price 
to the same amount in order to meet competition. Call that what you 
will, itis not the vigorous competition contemplated by the antitrust 
laws. 

As I stated in the Majority Opinion of the Commission in the 
National Lead et al. case, Docket 5253, a zone pricing system estab- 
lished by conspiracy operates almost automatically. The freight rate 
books and the other conspiratorial paraphernalia common to the bas- 
ing point systems of pricing are not needed when a zone system of 
pricing is used. Detection of a conspiratorial zone pricing system 
is difficult because so few overt conspiratorial acts are necessary to 
maintain the pricing patterns. 

The ability of the regulatory agency to preceive a conspiracy should 
keep pace with the skill of the conspirator in concealing the con- 
spiracy. Otherwise, the finder of facts would be in the difficult po- 
sition of an old-style Indian trying to track his man by looking for 
footprints and broken twigs on a city sidewalk. Thankfully, we do 
have modern Indians. The Courts have recognized that the law of 
conspiracy should be and is dynamic. Discerning Judges of our 
time have understood the realities of the modern type of planned 
common course of action by sellers intent on “stabilizing upward” 
prices. These judges have interpreted the law as it was intended by 


the Congress. 
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In an antitrust conspiracy case a few simple questions should be 
asked and answered. Are the prices in the industry competitive? 
Do purchasers have price alternatives? From all the facts, would a 
reasonable man conclude that the identical prices in the industry are 
due to a planned common course of action by the sellers? 

The majority of the Commission does not find that an illegal con- 
spiracy did not exist. The majority indicates that the record does 
not affirmatively show that the alleged conspiracy existed subsequent 
to 1941 and that on the basis of Oregon-Washington Plywood Co. v. 
Federal Trade Commission, 194 F. 2d 48 (1952) (Plywood cases) and 
the New Standard Publishing Company v. Federal Trade Com- 
mission, 194 F. 2d 181 (1952), the complaint should be dismissed. 

I strongly dissent from the indication in the Majority Opinion 
that the Plywood cases and the New Standard case, supra, are author- 
ity for dismissing this complaint. Is the majority holding that the 
burden is on the Government to prove that the conspiracy continued 
up to a period shortly before the complaint issued? Must the Gov- 
ernment prove overt conspiratorial acts committed immediately prior 
to the issuance of the complaint, or even subsequent thereto? If that 
is the position of the majority, I emphatically disagree with that 
position. 

The record in this case shows that the pricing patterns which had 
been continued and perfected by a concert of action, closely identical 
to that condemned by the Supreme Court in the Gypswm case, con- 
tinued until substantially the establishment of the Office of Price Ad- 
ministration. If the pricing pattern is perfected by conspiracy, and 
the pattern is continued by the conspirators, then. the conspirators 
will continue to enjoy the fruits of their illegal practice. It is rea- 
sonable to assume that the O. P. A. froze for the duration of its 
existence this pricing pattern used by respondents. The complaint 
was issued in 1946. Evidence of activities by respondents subsequent 
to 1946 would not be admissible to prove an allegation in the com- 
plaint that respondents had violated the law prior to the issuance of 
the complaint. 

Modern price conspiracies usually may only be proven by showing 
the activities of sellers over a substantial period of years. It is un- 
realistic to assume that a pricing conspiracy can be proved by proving 
only acts of the alleged conspirators for a period of a month or a year 
or even two years prior to the complaint. In order to prove such 
conspiracies, it may be necessary to begin the proof with evidence as 
to events taking place several years prior to the complaint when the 
foundation of the conspiracy was laid and the procedures and tech- 
niques of pricing were established. The conspiratorial tree having 
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been planted and duly nourished in its formative period, the con- 
spirators may continue for several years to enjoy the illgotten fruits 
from this tree with a minimum of overt observable gardening on 
their part. 

In the Plywood cases, the Government stipulated itself out of 
Court. The Court ruled that by the stipulated facts the Government 

* admitted that the price conspiracy had been discontinued for several 
years prior to the issuance of the complaint. The Court obviously 
meant that the Government also admitted that not only the con- 
spiracy, but the advantages flowing from the conspiracy had been 
long since terminated. This admission by the Government would 
indicate that the Plywood Industry was then and had been com- 
petitive for several years. 

The facts are entirely different in this case. There is no admission 
by Government Counsel that the conspiracy has terminated. There 
was no showing by respondents that they had purged themselves of 
the pricing patterns which they had used by unlawful agreement. 
In fact, respondents contend that they never acted unlawfully. If 
this complaint is dismissed, respondents will probably consider them- 
selves free to continue the pricing patterns which were, in my opinion, 
established by unlawful agreement. It is reasonable to assume from 
the record that these pricing patterns have been continued by 
respondents. 

As stated above, respondents point out that the minimum price pro- 
visions in the licensing agreements have long since been discontinued. 
In this connection, the decision of the Court in C-O-7'wo Fire E'quip- 
ment Co. v. U. S., 197 F. 2d 489 is interesting. In that Sherman Act 
case the defendants contended that a provision regarding minimum 
prices in a license agreement was abrogated by mutual consent in 
August of 1942. The Court of Appeals said in its decision on May 
29, 1952: 

“The record, however, does not reveal any price competition as 
might be expected in the industry after the alleged abrogation of the 
price maintenance provision. From such circumstances, the trier of 
the facts might properly have inferred either that no such abrogation 
id, in fact, take place, or that it was done for appearance’s sake only 
and was not a thing of substance.” 

In this case, as described above, the record shows that there were 
three price changes after the minimum price bulletins by the licensor 
were discontinued. The record further shows, and it was so found by 
the Examiner, that in all three of these instances the price increases 
by the respondents were in similar amounts and at substantially the 
same times. The Court in the 0-0-7 wo case, supra, stated : 
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“Jn the instant situation, appellants have not come forward with 
any satisfactory explanation for the admitted price uniformity nor 
was any evidence introduced to dissipate the inference of conspiracy 
arising from the history of licensing agreements with minimum price 
maintenance provisions save for the bare statements that such pro- 
visions were abrogated.” 

The New Standard Publishing Company case, supra, was a false 
advertising case. That type of case is dissimilar to a conspiracy case. 
The question of whether or not a representation has been discontinued 
is readily susceptible of proof. Representations are published for the 
world to see and are not hidden and concealed as are conspiratorial 
acts. Once the representation has been discontinued its value quickly 
and substantially decreases until it is nil. Members of a conspiracy 
may continue to enjoy the fruits of a pricing pattern established by 
conspiracy although they have discontinued provable conspiratorial 
acts. 

The New Standard case, supra, is not authority for dismissing this 
complaint for an additional compelling reason. The order to cease 
and desist in that case was entered by the Commission nine years after 
the respondent ceased handling the Doubleday products which were 
the subject matter of the alleged misrepresentations. The order of 
the Commission was vacated by the Court because of the protracted 
idelays in the trial of the case. The Court did not hold that the case 
wasmoot. The Court stated: 

“We agree with the Commission that there has been no such showing 
that the case is moot as would warrant us in so declaring and directing 
the dismissal of the proceedings.” 

The Court in vacating the order of the Commission indicated that 
it was acting at the suggestion of the Commission. The Court stated: 

“We think, however, as suggested by the Commission, that the delay 
which has occurred in the case requires notice and that the order of 
the Commission should not be enforced without the taking of ad- 
ditional evidence showing that its entry is appropriate under present 
circumstances.” 

The detecting and proving of the modern streamlined matured 
pricing conspiracy admittedly is difficult. Identity of prices for 
short periods of time on homogeneous products such as cement, sand, 
etc., may be the result of competition. The problem is to determine 
whether or not the identical prices are the result of competition or 
conspiracy. For this task one must be aware of the dynamic concept . 
of the law of conspiracy. 

This Commission attempted in Count II of the Rigid Conduit case, 
Docket 4452, to attack a system of identical prices which injured 
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competition without the necessity of proving a conspiracy. This 
action engendered sharp criticism of the Commission from certain 
sources. The Commission recoiled from this criticism. Subsequent- 
ly, it has been the policy of the Commission to proceed in such matters 
only by the conspiracy route. This should not deter the Commission 
from giving to the law of conspiracy its full purposeful meaning in 
order to protect the public interest. The Courts in certain great 
opinions by distinguished and able members of the judiciary have 
shown the way. The Supreme Court stated in U. 8. v. Masonite 
Corporation, 316 U.S. 265: 

“It is not clear at what precise point each appellee became aware 
of the fact that its contract was not an isolated transaction but part 
of a larger arrangement, but it is clear that as it continued, each be- 
came familiar with its purpose and scope * * *” 

The Supreme Court stated in /nterstate Circuit v. U. S., 306 U.S. 
208 : 

“*« * * acceptance by competitors, without previous agreement of 
an invitation to participate in a plan, the necessary consequence of 
which, if carried out, is restraint of interstate commerce, is sufficient 
. to establish an unlawful conspiracy under the Sherman Act.” 

In the C-O-Two case, supra, the Court stated : 

“But the trial court sitting as the trier of the facts regarded this 
evidence as being another one in a series of ‘plus factors’ which, when 
standing alone and examined separately, could not be said to point 
directly to the conclusion that the charges in the indictment were true 
beyond a reasonable doubt, but which when viewed as a whole in their 
proper setting spelled out that irresistible conclusion.” 

In U.S. v. Patten, 226 U.S. 525, the Court stated : 

“the character and effect of a conspiracy are not to be judged by 
dismembering it and viewing its separate parts, but only by looking 
at it as a whole.” 

It is frequently noted that Federal Trade Commissioners are, or 
should be, experts in the field of unfair methods of competition. I 
fully agree. It is in conspiracy law that this expertness should be 
most valuable in the public interest. This Commission should be 
capable because of its expertness to pierce the outer deceptive facades 
of make-believe competitive conduct and detect the collective concert 
of action by conspirators underneath. The Commissioners should 
understand and recognize normal competitive behavior as distin- 
guished from conspiratorial behavior. In conspiracy law the Courts 
have shown the way as indicated by the opinions quoted above. This 
Commission with its expertness should blaze the paths and thereby 
assure the consuming public that the prices of widely used commodi- 
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ties will be determined not by the few but by the impartial law of 
supply and demand. ' 

Tf this Commission wrongs a corporation, the corporation can ap- 
peal to the Courts for relief. If this Commission wrongs the public 
in deciding a case, there is no appeal by the public to the Courts. 
We have, therefore, a great responsibility because, for the public, we 
are the Court of last resort. 

Corporations represent wealth owned by individuals. Corpora- 
tions are therefore, entitled to due process and to the impartial admin- 
istration of justice. The Federal Trade Commission, when it issues 
a complaint, acts for the people of the United States. The people, 
in actions before this Commission, are also entitled to due process 
and to impartial justice. I am confident that all my colleagues on the 
Commission agree on this basic principle. In the application, there 
isthe rub. Honest and sincere men will, and do, differ. 

In conclusion, and to sum up, the prices in this industry were obvi- 
ously not determined by the free play of competitive forces. Re- 
spondents claim that their practices were protected by the patent 
monopoly and the General Electric case, supra. The majority of the 
Commission states that whether or not respondents did conspire ille- 
gally; the record does not show that respondents have conspired lately. 

In my opinion, this industry-wide “rigged” non-competitive pricing 
pattern is not protected by the General Electric case, supra. In addi- 
tion, the most recent evidence in the record was to the effect that the 
pricing pattern was still being used. There is no affirmative evidence 
in the record that respondents have been competitive—lately. 

I agree with the Chief Hearing Examiner that the record shows 
that respondents have conspired to fix prices and have restrained 
competition. An appropriate order to cease and desist should issue 
restraining respondents from continuing this conspiracy. The major- 
ity of the Commission has not directed that such order issue but has 
dismissed the complaint. From that action of the majority, I dissent. 
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DECISION AND DISSENTING OPINION IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 3 OF THE CLAYTON ACT 


Docket 5965. Complaint, Mar. 14, 1952—Decision, Feb. 16, 1954 


Where a corporation which was engaged since 1913 in the manufacture, distri- 
bution, and sale of various animal health products, principally anti-hog- 
cholera serum and hog-cholera virus, and other biological products; was 
licensed since 1936 to produce and sell its products by the Bureau of 
Animal Industry, United States Department of Agriculture; sold its said 
products which it advertised nationally and by means of farm magazines, 
local newspapers, direct mail, billboards, and, to some extent, by radio 
advertising, to customers variously denominated as wholesalers, dealers, 
and consumers, located throughout the various States of the United States, 
with about 95% of such sales being to wholesalers, 4% to dealers, and 
1% to consumers as defined by said Bureau; was in active and substantial 
competition with others similarly engaged, and one of about 32 manu- 
facturers who produced, sold, and distributed such serum and virus in 
the same trade areas as did it, and who competed with it for customers who 
resold or used said products; and was the largest lay producer of the nine 
“lay” producers included in said 32 manufacturers, namely, those who 
sell in other than veterinarian channels, such as to drug stores, farm bu- 
reaus, wholesalers, etc., in competition, like the others, for the ultimate 
consumer market, viz., the farmer hog owner ; 

In accordance with aims and policies to obtain contracts with large-volume or 
wholesale purchasers, to require the latter to purchase their entire re- 
quirements from it, and to monopolize the field in said class of customers; 
and theretofore in free and open competition in the sale of its products in 
commerce but for the matters and things below set forth— 

Entered into exclusive-dealing contracts, beginning in or about 1947 with 16 
of its wholesale customers, in which classification were embraced all of 
its customer farm cooperatives in various States, including the two largest 
hog producing States and largest potential market for serum and virus, 
where the largest distributors of said products in their respective areas, 
contract purchasers, namely, the Iowa Farm Serum Co., with 137 dealers 
strategically located throughout the State’s 99 counties, obligated to deal 
in and sell only serum and virus obtained from said Iowa company, and 
the Illinois Farm Bureau Serum Association, with 90 dealers similarly lo- 
eated in various counties and similarly obligated, enjoyed a competitive 
advantage over both wholesalers and retailers of serum and virus in their 
respective areas in that said cooperatives were able to purchase at the 
lower wholesale price and additionally to pay patronage dividends to their 
members, to the ultimate benefit of the individual farmer-consumer : 

Held, That such acts and practices constituted a violation of Sec. 3 of the 
Clayton Act. 


Before Ir. James A. Purcell, hearing examiner. 
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Mr. William C. Kern and Mr. Andrew CO. Goodhope for the Com- 
mission. 

Cushman, Darby & Cushman and Davies, Richberg, Tydings, Beebe 
& Landa, of Washington, D. C., McBride & Baker, of Chicago, Ti, 
and Culver, Phillip, Kaufman & Smith, of St. Joseph, Mo., for 
respondent. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to the provisions of an Act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monop- 
olies, and for other purposes,” approved October 15, 1914 (the Clayton 
Act), the Federal Trade Commission, on March 14, 1952, issued and 
subsequently served its complaint in this proceeding upon Anchor 
Serum Company, a corporation, charging it with violation of the pro- 
visions of Section 3 of the said Clayton Act. After the issuance of 
said complaint and the filing of respondent’s answer thereto, hearings 
were held at which testimony and other evidence in support of and in 
opposition to the allegations of the complaint were introduced before a 
hearing examiner of the Commission theretofore duly designated by 
it and said testimony and other evidence were duly recorded in the 
office of the Commission. Thereafter, the proceeding regularly came 
on for final consideration by said hearing examiner upon the com- 
plaint, answer thereto, testimony and other evidence, and proposed 
findings as to the facts and conclusions presented by counsel (oral — 
argument not having been requested) ; and said hearing examiner, on 
April 10, 1953, filed his initial decision herein. 

Within the time permitted by the Commission’s Rules of Practice, 
respondent filed an appeal from said initial decision, and the Com- 
mission, after duly considering said appeal and briefs of counsel in 
support thereof and in opposition thereto, and the record herein, issued 
its order granting in part and denying in part the said appeal. 

Thereafter, this matter regularly came on for final consideration by 
the Commission upon the entire record herein, and the Commission, 
being now fully advised in the premises, makes the following findings 
as to the facts, conclusion drawn therefrom, and order, the same to be 
in lieu of the initial decision of the hearing examiner. 


FINDINGS AS TO THE FACTS 


_ Paracrary 1. The respondent, Anchor Serum Company, is a cor- 
poration chartered in 1917 and organized, existing, and doing business 
under and by virtue of the laws of the State of Missouri, with its prin- 
cipal office and place of business located at South St. Joseph, Missouri. 
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Par. 2. Respondent is now and since the year 1913 has been engaged 
in the manufacture, distribution, and sale of various animal health 
products, principally anti-hog cholera serum and hog cholera virus 
(hereinafter referred to as serum and virus), and other biological prod- 
ucts. Since the year 1936 respondent has been licensed to produce 
and sell its products by the Bureau of Animal Industry, United States 
Department of Agriculture. 

Par. 8. Respondent markets its said products by selling same to 
customers, variously denominated as wholesalers, dealers, and consum- 
ers, located throughout the various States of the United States and has, 
at all times herein mentioned, maintained a constant current of trade 
in commerce in its said products between and among the various States 
of the United States. Respondent advertises its products nationally 
and by means of farm magazines, local newspapers, direct mail, bill- 
boards, and, to some extent, by radio advertising. 

Par. 4. In the course and conduct of its said business respondent 
has been, at all times herein mentioned, in active and substantial com- 
petition in interstate commerce with persons, firms, and other corpo- 
rations similarly engaged in the sale and distribution of serum, virus, 
and other biological products. 

Par. 5. There are approximately thirty-two manufacturers who pro- 
duce, sell, and distribute serum and virus in the same trade areas as 
respondent and who compete with respondent for customers who resell 
or use the said products. All such manufacturers are known in the 
trade as either “lay” or “vet” producers, such characterization being 
determined by, and descriptive of, the type of customer to whom they 
sell, “Vet” producers sell principally to veterinarians or to whole- 
salers who resell exclusively to veterinarians, and “lay” producers sell 
in other than veterinarian channels, such as to drugstores, farm bu- 
reaus, wholesalers, etc. AJl producers compete for the ultimate con- 
sumer market, viz, the farmer hog owner. The total of thirty-two 
manufacturers is divided into twenty-three “vet” and nine “lay” pro- 
ducers, of which latter category the respondent is the largest. 

Respondent sells to three classifications of customers divided, per- 
centagewise, approximately as follows: To wholesalers, 95% ; to deal- 
ers 4%; and to consumers 1%, all of these categories of purchasers 
being defined by the Bureau of Animal] Industry (U. S. Department 
of Agriculture) Order Regulating the Handling of Anti-Hog-Cholera 
Serum and Hog-Cholera Virus, as Amended (Sept. 1, 1952). 

Par. 6. Respondent, in the course and conduct of its said business, 
has executed written contracts of sale of its products with sixteen of 
its wholesale customers. While the specific language of these con- 
tracts varies, each contract contains a clear and unambiguous clause 
requiring the customers to purchase all their requirements of serum, 
virus, and other biologicals or pharmaceuticals, which respondent 
sells, only from the respondent. An example of the specific language 
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employed in four of such contracts (those of the Illinois Farm Bureau 
Serum Association and the Iowa Farm Serum Company being 
selected) follows: 

Association agrees: 1..To buy, and does by these presents buy, and agrees 


to pay for all of its requirements of serum, virus and other products at the prices 
and on terms specified herein. 


Seven of such contracts, specifically between respondent and its 
wholesale customers located in Sioux City, lowa, Jackson, Mississippi, 
South St. Paul, Minnesota, National Stock Yards, Illinois, Grand 
Island, Nebraska, Albuquerque, New Mexico, and Shreveport, Louisi- 
ana, all contain the following quoted provision: 


In consideration of the foregoing, the party of the second part agrees to pur- 
chase and pay for all his (their) requirements of anti-hog cholera serum, hog 
cholera virus and other serums, vaccines and biological products produced by 
the party of the first part [the respondent] and which it is able and willing to 
supply * * *. 


All of the aforesaid contracts are currently in force and remain 
effective for indefinite periods of time or until canceled by expiration 
of specific contract periods or the happening of certain contingencies 
in each contract specified. 

Par. 7. The names and geographical locations of respondent’s veon- 
tract purchasers above mentioned, together with the sales to such pur- 
chasers of all products, expressed in dollar value, and the sales of 
serum, expressed in cubic centimeters (the latter for purposes of com- 
parison where competitors’ volume of business is expressed in cubic 
centimeters and not in dollars), and for the years indicated are as 
follows: 


1949 1950 1951 

Anchor Serum Co. of Iowa, Sioux City, Ia.......------- [erie 100 00. tae ois eee ae 
Anchor Serum Co. of Minnesota, St. Paul, Minn______- 1s ates cm Sere al 
Anchor Serum Co. of IMlinois, Chicago, IN_--____-_-.-__- (eae oa Peeper 
eRe icaey Co. of Grand Island, Nebr., Grand leon ee ‘ Hegtey y2h 
Anchor Serum Co. of New Mexico, Albuquerque, N.M_- LD por eee ion re it he 
Arkansas Farmers Association, Little Rock, Ark__..-___|____.-.___-_--_- Dict sue 
Missouri Farmers Association, Inc., Columbia, Mo_____|_------------__- NRE pe = soe ele 
Anchor Serum Co. of Spokane, Spokane, Wash...----.-|_---_--_________ ath oe pies 
Anchor Serum Co, of Charlotte, Charlotte, N. C_______- raha aes 5 ae ee a Meas 
Anchor Serum Co. of San Angelo, San Angelo, Tex_____- Ibs fetes ae PS sia : $27,421.37. : 
apie Ty Rrongh oe Wile, Breenp, Oat nese ts A fener kpoe Spier k 
Illinois Farm Bureau Serum Association, Chicago, Tl__- PUTS the te iene $507,107.70. 
SERRE Perit Oomneny, Des Moines, Leases ete granny aa Peeks 
Anchor Serum Co, of Indiana, Indianapolis, Ind $252,758.70____- $265,462.20_____ $279,689.07, 


S 18,040,475 cc___} 23,697,000 ce___} 20,413.900 cc, 
See A ea SE Neate MRI Meh el ay et 
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It will be noted that the foregoing figures represent sales by re- 
spondent to contract purchasers only and do not represent sales of 
respondent’s total,output. All such sales were made under terms of 
the contracts as described in Paragraph 6 hereof which contracts im- 
posed upon the purchasers the onus or obligation to purchase respond- 
ent’s products to the exclusion of the products of respondent’s com- 
petitors. That the aggregate dollar value, and cubic centimeter 
quantity, of respondent’s annual sales under such restrictive con- 
ditions to its wholesale customers have been substantial, and the wide 
distribution of respondent’s activities in many areas of the United 
States, is self-evident from the foregoing sales recapitulation. 

Par. 8. The results naturally consequential to the use by respond- 
ent of its exclusive dealing contracts have been to arrogate to respond- 
ent a monopoly of a very substantial portion of the available market 
for serum and virus and thus to foreclose such market to competitors. 
For example: The States of Iowa and Ulnois are the two largest 
hog-producing States in the country and constitute the largest po- 
tential markets for serum and virus. In the former, the Iowa Farm 
Serum Company, and in the latter, the Illinois Farm Bureau Serum 
Association, are the largest distributors of serum and virus in their re- 
spective areas, and both are contract purchasers of respondent. Re- 
specting actual area coverage, the Iowa Company has 137 dealers 
located strategically throughout the State’s 99 counties, all such deal- 
ers, in turn, being required to deal in and sell only serum and virus 
obtained from the Iowa Company; the Illinois Association has 90 
dealers located in the various counties of Illinois all of whom are 
likewise required to deal in and sell only serum and virus obtained 
from the Illinois Association. The Iowa Company and the Illinois 
Association, exclusive dealers of respondent, are in competition with 
both wholesalers and retailers of serum and virus in their respective 
areas and enjoy a competitive advantage in that they are able to pur- 
chase at the lower wholesale price and additionally to pay patronage 
dividends to their members, thus ultimately inuring to the benefit of 
the individual farmer consumer. 

Par. 9. As a result of respondent’s exclusive dealing contracts 
aforesaid, competing manufacturers and producers have suffered 
loss of a substantial volume of business by them enjoyed previous to 
adoption by respondent of its exclusive contracts. As examples: 

A. Lederle Laboratories Division of the American Cyanamid Com- 
pany (Lederle Laboratories, Inc., prior to September 1, 1946), com- 
petitor of respondent, sold serum and virus to the Iowa Farm Serum 
Company during the years and in the amounts following: 
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19452 fi Sethe les ee eee $56, 157. 57 
WAG en ee ye Se ae She ee are ig ee 65, 211. 16. 
5 oY, by aa acs ae ene Ma a cee 97 ES INR SO te SAT 17, 943. 14 
TWO Ta coe rte Me ol AE Biv olor ae So ea es ae ey * 621. 24 
1949 Stes Es EF OLY i 5 Sa i Ee ee None 


and also sold to the Illinois Farm Bureau Serum Association as. 
follows: 


eG eae Oa ae Oe eee es eat ees, Dee ee $172, 114. 08 
LOA De Sosa Bans Ss Ska a Beene ee ee 169, 338. 69: 
gE fle ot a styrene lan ep i Ati te ee ol weit ahritac Am) 5 ses eo oe 125, 903. 10: 
TOSS EEA As ESS STARE LE ae eT PL eS SAD ie ee rere None 


1This being an unfilled quota under its 1947 contract. 


The reasons assigned by both the Iowa Company and Illinois Asso- 
ciation for cessation of purchases from Lederle were the contracts. 
between them and the respondent. 

The following quotations are given as indicating the purposes and 
intentions of respondent and the results anticipated from said con- 
tracts: 

Letter from respondent, dated March 20, 1947, addressed to Mr. 
Harry Meloy, General Counsel for Illinois Farm Bureau Serum 
Association : 


Since visting you in your office I have been doing a lot of thinking and talking 
concerning our problems of proposing to you a suitable proposition covering a 
long term purchase of all of your serum and virus requirements from us. We 
now have the following proposition to make to you. 

This is to be for a long term contract covering five years with an option of 
renewal for every five year period thereafter and it may be terminated -by either 
party with the giving of eighteen months written notice of such. * * * Etris: 
also wnderstood that your entire purchases of serum and~virus-be covered in 
this contract and that we are to furnish all of your requirements. * * * (Italics 
supplied.) 


And again, letter from respondent, dated June 5, 1947, addressed 
to Mr. Sam Russell of the Illinois Farm Bureau Serum Association, © 
inter alia, as follows: 


* * * T note that you state that the serum you have purchased from Lederle 
will have been delivered by about June 15th, although it is possible it is apt to 
last a little longer time. It is completely satisfactory with us if you would like 
to set a date farther in the future so that you could give your counties a definite 
time when they could make the change. 

It is also stipulated in the contract. that when you get into an organized 
bacterin and pharmaceutical department you would. purchase these produets 
from us. In the meantime I have a salesman who is going to work the State 
of Illinois, calling on your counties in the promotion of these new products. I 
would appreciate it very much if you would get a letter out to all of your 
counties advising them of his coming and to show him all possible eourtesy, and 
if you deem it helpful, J would appreciate your mentioning the fact that all of 
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the serum and virus requirements are being purchased from this company. I 
would appreciate receiving a copy of the letter you send out to these counties: 
for my information. * * * [Italic supplied. ] 

Respondent introduced testimony to the effect that the Illinois As- 
sociation was the moving party in negotiating the original cost-plus 
exclusive contract with respondent and, during the negotiations, op- 
portunity was afforded Lederle to compete for the business but nothing 
came of it. Such evidence was also to the effect that the Illinois 
Association, by such a contract, sought to assure its members a constant 
and uninterrupted flow of serum and virus in large quantities and at 
critical periods, yet it is significant to note that no testimony was 
offered complaining of the quality or quantity of goods furnished 
the Association by Lederle during the years preceding 1948, when 
the first exclusive contract was effectuated. 

Irrespective of the contention that the Illinois Association was the: 
movant in negotiating the contract, the fact remains that the contract 
(and succeeding ones) became a fait accompli and must speak for it- 
self, and the parties thereto are chargeable with the results flowing 
therefrom. 

B. The Diamond Serum Company of Des Moines, Iowa, a com- 
petitor of respondent, sold virus and serum to Iowa Farm Serum 
Company during the years and in the amounts following: 


Virus Serum 
Oct, 1, 1945-Sept. 80, 1946... teisineg ovate hae 
Oct. 1, 1946-Sept. 30, 1947_-.----------- een Gee re, Ms 
Oct, 1, 1947-July 90, 1948. 152,100.00... $i6,0onae. 


The sales by Diamond to the Iowa Company for the fiscal period’ 
1945-1946 represented the entire production of Diamond, and during 
the next succeeding period 1946-1947, Diamond had but one other 
customer than the Iowa Company, and Diamond’s last sale to Iowa 
Company was in July 1948. The record is silent as to why the Iowa 
Company ceased doing business with Diamond, but when the fact. 
that respondent entered into its full-requirement contract with Iowa 
on April 29, 1947, is considered together with the advantages accruing: 
to Iowa by reason thereof, the resulting cessation of sales speaks for 
itself. Here again, as in the instance of the Illinois Association, 
respondent brought out that the Iowa Company, through its counsel, 
sought the contract and, while offering to negotiate with Lederle on a 
similar basis, did not approach Diamond. On this attempted defense: 
showing the same conclusion must be reached as in the same circum- 
stances set up concerning the Illinois Association. 
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Further analysis from the viewpoint of injury to competition 
inuring to Lederle and Diamond is graphically illustrated by the 
following figures showing increased sales by respondent to Illinois 
Association and Iowa Company, the year 1946 having been selected 
as the starting point because it is the last complete year of sales under 
free competitive conditions and before the 1947 full-requirement 
contracts were initiated by the respondent: 


Sales by Respondent to:— 
Illinois Farm Bureau Serum Association: 
escasnee 


1946... .--- = 2-4 ---2 4p 52-22-22 sseen-2--32-22-- 16,558,200 ce. 
($327,727.77. 

W947 - ——-- 8 oo nan nn nnn nnn nnn ne | 26,034,150 ce. 
; $504,846.55. 

1948: _-_--------- 222 halen sll en ale 2222 ssa peree ie ce. 
$535,708.61. 

1949_-- ~~~ 2-22-22 - 2222-22222 -----2-- Repeat ce. 
$454,752.58. 

TBO - — an nn nn nnn nnn nnn Pepe e oe! 
$507,107.59. 

1951. - nnn ono nnn nnn nnn onan 40,037,700 ce. 

Iowa Farm Serum Company: 

$133,638.70. 

1946 - --------- ~~~ ~~ == 22-222 2-2-------- erie od: 
{oe 

1947. - ono nnn nnn nnn nnn 17,132,500 ce. 
$497,285.49. 

1948 == nnn nnn nnn nnn nnn Seng ehe ce. 
See 

1949. nnn nn nn nnn nnn nnn nt 39,836,475 ce. 
{ $509,690.92. 

1950 - == oan nnn nnn enn eee {43,334,200 ee. 
res oa 

VOD D - = nan nnn nn een nnn 43,243,850 ec. 


On the basis of the above figures compared with the tabulations of 
sales by respondent’s competitors to the identical purchasers, as set 
forth in subparagraphs “A” and “B” of this paragraph, no other 
finding of fact would be compatible with the results than that such 
ensued as a direct corollary of the respondent’s exclusive full-require- 
ment contracts and the natural effects flowing therefrom. 

Par. 10. The aims and policies of respondent were to obtain con- 
tracts with large volume or wholesale purchasers and to require the 
latter to purchase their entire requirements from respondent. The 
qualifications to attain the designation of “wholesaler” before being 
licensed as such by competent and legal authority (as in fact are the 
other categories of dealers and users) are fixed by the appropriate 
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control agency of the United States Department of Agriculture, and 
one of the requirements of a “wholesaler” is that he must have pur- 
chased. at least 15,000,000 cc. of serum in the previous calendar year, 
i. e., he must be a large-volume purchaser. Respondent’s sales are 
approximately as follows: 95% to wholesalers; 4% to dealers, and 
1% to consumers, as defined in the B. A. I. Marketing Order as 
amended. All of the farm cooperative organizations, who are re- 
spondent’s customers, belong to the “wholesaler” group. 

Indicative of respondent’s policy to monopolize the field in this 
class of customers, it is deemed expedient to quote from a letter of 
réspondent to a potential customer, Fidelity Laboratories, Inc., of 
Chicago, dated January 19, 1948. It is regretted that the following 
lengthy quotation should be made but, upon the theory that one picture 
is worth ten thousand words, the following is presented as a picture 
of the respondent’s aims and policies, painted in the words of its 
president and executive officer, and would be difficult to paraphrase 
without danger of misinterpretation or loss of values: 


I am not particularly interested in selling serum by a million ec’s or so at 
a time for that does not allow us to enlarge our production sufficiently to plan an 
increased volume throughout the year. What I would like for you to do is to 
eontract with us for your entire requirements of anti-hog-cholera serum and 
virus and definitely obligate yourself to purchase a minimum number of cc’s 
in a year’s time—say, for instance, 20 or 25 million cc’s and that this serum 
should be paid for at a certain number of cents below our wholesale price at the 
time of delivery. This would be a sliding scale arrangement that would be 
profitable to both of us and the volume of serum that you would purchase would 
be large enough that we could materially increase production and therefore 
count on reducing our overhead at the same time. 

* * % * * * * 

For your information, I have already sold for this year over 160,000,000 cc 
of serum and I can assure you that with this volume that our overhead costs, 
ete., are practically at a minimum and therefore would enable us to make serum 
a great deal cheaper than any other company in the country. What I want to do 
is to contract with other producers, wholesalers, ete., to bring our total production 
up to 250,000,000 cc’s a year which we can comfortably produce in our plant. 
As you know, we are on a cost-plus arrangement with the farm bureaus and due 
to this contract there is no possibility of our raising the price to suit our own 
needs. We are out to make large quantities of serum, are set up to do the job 
efficiently, and frankly, are going to start cutting serum prices down to a figure 
that no one else will be able to touch in the country. I believe you will be 
making a very wise and profitable move by coming in with this on a proposed 
setup as I have outlined above. 


In addition to the actual injury to competition above found, con- 
tracts of the type negotiated by respondent with wholesalers have had 
the further result and effect of enabling respondent to operate its fa- 
cilities at top capacity, consistent with its forseeable selling ability, 

403443—57——45 
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and avoiding the fluctuations incident to high- and low-production 
periods, thus reducing unit costs to a minimum, advantages denied 
respondent’s competitors who did not indulge in respondent’s practice 
of securing full-requirement contracts. . 
Par, 11. The policies and contracts of the respondent have had a 
further adverse and injurious effect, at another level of competition, 
upon competitors of the respondent in that the former have been seri- 
ously hampered and hindered in maintaining the interest of drug- 
stores in the retail distribution of their products, the said drugstores 
being unable to compete with respondent’s large wholesale customers 
under the aforesaid total-requirement contracts with respondent. An 
example of this is found in the case of Fidelity Laboratories, Inc., a 
competitor of respondent. Combined sales by Fidelity in the State 
of Iowa and Lllinois to its customers follow : . 


Year Serum Virus 
1945 {ede ier eahent $6,474.12. 
OS ite aan tein eter d 4,688,800 ce___ 340,920 cc. 
1946 (1st 6 mos. only; figures for last 6 mos. reser faa $3j380.57. 
unavailable). 2,216,050 ce____ 164,180 cc. 
1947 ebesticke paicte $6,529.34, 
ified etoliabeRol tae Yo aliaaneslnne 3,151,035 cc____ 224,285 cc. 
1948 Yo, vorene darren a eras er $3,528.49. 
aa alts Sect bun sos. aolllim Ae 40.48 893,150 cc____. 109,745 ce. 
ONO SI StMEGTOMW go wise | aera o-B-8 $2,763.58. 
Vie tt tedinawivieenh alte axils 1,377,850 cc____ 88,040 cc. 
Wepre ay Mow ade yen GaN peer eee $2,501.41. 
Saha een 1,270,100 ce____ 93,015 cc. 
FORE Pini abe oe Maat ens eae ated $1,293.95. 
Sere 943,250 cc___-_ 41,195 ce. 


Examination of the foregoing figures indicates the time of break or 
decline in Fidelity’s sales took place in 1948, which is concurrent with 
the time of negotiation and effective dates of respondent’s contracts 
with its wholesalers as hereinbefore delineated. And further, Fidel- 
ity enjoyed 36 drug store accounts in these States in the year 1945; it 
had only 23 in 1948 and but 12 in 1951. An attempt to meet this situa- 
tion by placing traveling salesmen in these States failed because of the 
aforesaid competition. . 

Par. 12. Not only is the aggregate dollar volume of serum and virus 
and other products sold by respondent to its customers pursuant to the. 
restrictive conditions and agreements hereinabove found to be sub- 
stantial, but such sales, made under such conditions and restrictions, 
materially lessen competitive sales in each of the trade areas in which 
said customers are located; and respondent, during all the time men- 
tioned in the complaint, would have been, and would now be, in free 
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and open competition in the sale of such products in commerce were it 
not fer the suppression of said competition in the manner and form 
hereinabove found. 

Par. 13. Respondent’s sales and contracts for sale of serum and virus 
on the aforesaid conditions, agreements, and understandings that the 
purchasers thereof shall not purchase like or similar products of com- 
petitors may have, have had, and now have, the effect of substantially 
lessening competition in the line of commerce in which the respondent 
is engaged and in the line of commerce in which the customers and 
purchasers of respondent are engaged; and have had, and now have, a 
tendency to create a monopoly in respondent in the sale in commerce. 
of such products sold by the respondent. 


CONCLUSION 


The record in this proceeding establishes that respondent has entered 
into contracts with sixteen of its wholesale customers under which these 
customers have agreed to purchase their entire requirements of anti- 
hog cholera serum, hog cholera virus, and other products sold by the 
respondent, from respondent. Respondent is the largest of nine “lay” 
producers of serum and virus in the United States. Respondent’s 
sales to its sixteen wholesale customers who have agreed to purchase 
their entire requirements of serum, virus, and other products from 
respondent have increased considerably since the execution of the 
agreements, and respondent’s volume of business under these agree- 
ments is substantial. As a result of respondent’s exclusive dealing 
arrangements with sixteen of its wholesale customers, a very substan- 
tial portion of the available market for serum and virus has been fore- 
closed to respondent’s competitors, and competing manufacturers and 
producers have suffered the loss of a substantial volume of the business 
enjoyed by them previous to the execution by the respondent of the 
restrictive contracts. 

It is thus established that respondent has made sales and contracts: 
for sale of its products on the condition, agreement, and understanding 
that the purchasers shall not deal in like or similar products of com- 
petitors and that the effect of such sales and contracts for sale on such. 
condition, agreement, and understanding has been to substantially 
lessen competition between respondent and its competitors and to tend. 
to create a monopoly in the respondent. 

_ Respondent introduced evidence to the effect that its contracts with. 
certain of its large volume purchasers, whose names included the word. 
“Anchor,” were entered into for the purpose of protecting the: 
“Anchor” name and respondent’s investment and extensive advertis- 
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ing to promote that name. Some of these customers were Anchor 
Serum Company of Iowa; Anchor Serum Company of Mississippi; 
Anchor Serum Company of Minnesota; Anchor Serum Company of 
Illinois; Anchor Serum Company of Grand Island, Nebraska; Anchor 
Serum Company of New Mexico; and Anchor Serum Company of 
Louisiana. Respondent’s contracts with these purchasers were on a 
full-requirement basis and all of them contained the provision that the 
purchaser was: 

* * * at liberty to make such purchases elsewhere to the extent the party 
of the first part [respondent] is unable or unwilling to supply the same. 

Respondent claims that these contracts, with their restrictive pro- 
visions, are fully justified because their purpose was to protect re- 
spondent’s trade name and good will attaching to the name “Anchor.” 
It is noted, however, that the evidence fails to indicate that these pur- 
chasers would improperly brand or advertise competitive products 
handled by them or that they would do any other act inimical to the 
respondent in the absence of the restraint imposed by the contracts. 
Nor is there any evidence indicating effort on the part of the respond- 
ent to assure it adequate protection without resorting to methods 
which are clearly unlawful. See Jnternational Business, ete. v. 
United States, 298 U.S. 131. 

Respondent also introduced the testimony of authorized agents of 
two of its large volume contract purchasers, with whom it had full- 
requirement contracts, to the effect that negotiations for such contracts 
had been initiated by the purchasers and not by the respondent. Such 
testimony further tended to show that this action was motivated by a 
desire on the part of the purchasers to achieve assured continuity of a 
supply of respondent’s products, and that such contracts would be 
otherwise beneficial to the purchasers in giving them advantageous 
prices and freedom from “shopping” around among the various 
producers in the industry. 

In the Commission’s view, no consideration of economic merit, ex- 
pediency, or necessity is sufficient to constitute an adequate defense to 
those acts which are proscribed by the applicable provisions of the 
Clayton Act here invoked. It is, therefore, immaterial at whose in- 
stance the negotiations for the contracts were instigated, or whether 
the contracts were for the benefit of respondent or its customers. It 
may be pertinent to here point out also that these parties are the only 
ones whose interests were considered by the respondent, as a result of 
which the tri-dimensional aspect of the situation was disregarded and 
the interests of the public and of those competitors of the respondent 
to whom injury ensued from the acts of the respondent were not con- 
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sidered. United. States v. United Shoe Machinery Corp., 264 Fed. 
188; United States v. International Business Machines Corp., 13 F. 
Supp. 11, aff'd 298 U.S. 131; United Shoe Machinery Corp. v. United 
States, 258 U.S. 451; and as particularly apposite: Standard Oil Co. 
of Calif. v. United States, 337 U.S. 293. 

Respondent challenged the jurisdiction of the Commission on the 
ground that jurisdiction of the subject matter is vested solely in the 
Department of Agriculture by the Anti-Hog Cholera Serum and Hog 
Cholera Virus Act of 1985 (7 U.S. C. A. §§ 851-855). This conten- 
tion finds no support in the specific language of the said Act, nor in 
any reasonable construction thereof. Further, neither the order of the 
Secretary of Agriculture nor the marketing agreements entered into 
pursuant to the directions and authority of said Act are susceptible 
of any such construction, nor indeed could they be effective to oust 
the Commission’s jurisdiction in the absence of clear and unequivocal 
legislative language of specific intent. 

The respondent is not exempt from the operation of the antitrust 
laws, as the only contracts exempted by the said Act are those pro- 
vided for in the Act. This question of exemption from operation of 
the antitrust laws was considered in the case of American Coopera- 
tive Serum Ass’n v. Anchor Serum Co., 153 F. 2d 907, which was a 
suit for treble damages against Anchor Serum and the [linois Farm 
Bureau Association to recover for violation of Section 2 of the Clay- 
ton Act, as amended. In that case the same plea of exemption was 
urged by this respondent, with adverse results to it. See also: Hinton 
v. Columbia River Packers, 131 F. 2d 88; Manaka v. Monterey Sar- 
dine Industries, Inc.,41 F. Supp. 531. 

- The Commission therefore concludes that the acts and practices of 
the respondent as hereinabove found constitute a violation of Section 3 
of the Act of Congress entitled “An Act to supplement existing laws 
against unlawful restraints and monopolies, and for other purposes,” 
approved October 15, 1914 (the Clayton Act). 


ORDER 


It ts ordered, That the respondent, Anchor Serum Company, a cor- 
poration, and its officers, agents, representatives, and employees, di- 
rectly or through any corporate or other device, in connection with the 
offering for sale, sale, or distribution of anti-hog cholera serum or 
hog cholera virus in commerce, as “commerce” is defined in the Clayton 
Act, do forthwith cease and desist from : 

1. Selling or making a contract or agreement for the sale of any 
such products on the condition, agreement, or understanding that the 
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purchaser of said products shall purchase all of his (its) requirements 
from respondent or that otherwise requires that the purchaser thereof 
shall not use or deal in or sell the goods, wares, and merchandise of a 
competitor or competitors of the respondent. fi 

2. Enforcing or continuing in operation or effect any condition, 
agreement, or understanding in, or in connection with, any existing 
sales contract, which condition, agreement, or understanding is to the 
effect that the purchaser of said products shall purchase all of his (its) 
requirements from respondent or which otherwise requires that the 
purchaser thereof shall not use or deal in the goods, wares, and mer- 
chandise of a competitor or competitors of the respondent. 

It is further ordered, That the respondent shall, within sixty (60) 
days after service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
it has complied with this order. 

Commissioners Mason and Carretta dissenting. 


DISSENTING OPINION OF COMMISSIONER ALBERT A, CARRETTA 


The Commission’s “Order Disposing of Respondent’s Appeal from 
Initial Decision of the Hearing Examiner” states, among other things: 

“One of respondent’s contentions is that there is insufficient evi- 
dence in the record to support the hearing examiner’s findings with 
respect to ‘other biological products,’ and that, therefore, the hearing 
examiner was not warranted in including ‘other biological products’ in 
the prohibitions of the order. The Commission agrees with this 
contention of the respondent.” 

I disagree with the majority of the Commission when it concludes 
that the above-quoted contention of the respondent is sufficient to war- 
rant a modification of the Order recommended by the Hearing Ex- 
aminer in this matter, which Order applied its inhibitions to “anti-hog 
cholera serum or hog cholera virus or other biological products or 
similar or related products.” The Commission, having been con- 
vinced by the argument made by respondent, has modified the Order 
of the Hearing Examiner by limiting such Order to “anti-hog cholera 
serum or hog cholera virus.” This I believe to be error. 

By referring to the very “Findings as to the Facts” which the major- 
ity of the Commission uses as the basis for its modified Order, we find 
that in Paragraph Four thereof, the Commission states: 

“In the course and conduct of its said business respondent has been, 
at all times herein mentioned, in active and substantial competition 
in interstate commerce with persons, firms, and other corporations 
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similarly engaged in the sale and distribution of serum, virus, and 
other biological products.” (Italics added.) 

From the foregoing, it must be concluded that the Commission is 
convinced that the subject respondent is in competition with other 
firms not only in the sale and distribution of serum and virus, but also 
in the sale and distribution of other biological products. 

In Paragraph 6 of the Commission’s “Findings as to the Facts,” 
the Commission, among other things, states: 

“Respondent, in the course and conduct of its said business, has 
executed written contracts of sale of its products with sixteen of its 
wholesale customers. While the specific language of these contracts 
varies, each contract contains a clear and unambiguous clause requir- 
ing the customers to purchase all their requirements of serum, virus, 
and other biologicals or pharmaceuticals, which respondent sells, only 
from the respondent. (Italics added.) 

This Finding appears to be conclusive as to the extent of the ex- 
clusive dealing contracts of the respondent. Such contracts relate 
not only to serum and virus, but also to “other biologicals or phar- 
maceuticals.” 

In Paragraph 9 of its “Findings as to the Facts,” the Commission, 
among other things, states: 

“As a result of respondent’s exclusive dealing contracts aforesaid, 
competing manufacturers and producers have suffered loss of a 
substantial volume of business by them enjoyed previous to adoption 
by respondent of its exclusive contracts.” (Italics added.) 

This finding of the Commission does not say that the competing 
manufacturers and producers have suffered loss of a substantial vol- 
ume of only their business in anti-hog cholera serum or hog cholera 
virus. It states that the competing manufacturers and producers 
have suffered loss of a substantial volume of business—which must be 
read to include serum, virus and other biologicals as well. (By refer- 
ring to Paragraph Four of the “Findings as to the Facts,” we note 
that respondent’s competitors are engaged in the sale and distribution 
of serum, virus, and other biological products.) 

Paragraph 12 of the Commission’s “Findings as to the Facts” reads 
as follows: 

“Not only is the aggregate dollar volume of serum and virus and 
other products sold by respondent to its customers pursuant to the 
restrictive conditions and agreements hereinabove found to be sub- 
stantial, but such sales, made under such conditions and restrictions, 
materially lessen competitive sales in each of the trade areas in which 
said customers are located; and respondent, during all the time men- 
tioned in the complaint, would have been, and would now be, in free 
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and open competition in the sale of such products in commerce were it 
not for the suppression of said competition in the manner and form 
hereinabove found.” (Italics added.) 

By the use of the term “other products” in the above-quoted Find- 
ing, the Commission must have intended to refer to the other biological 
products or similar or related products which are sold by the respond- 
ent. What else could the Commission have intended ? 

I am of the opinion that the record in this case is sufficient to war- 
rant the issuance of a cease and desist order against this respondent 
in the language as recommended by the Hearing Examiner. The 
_ Order of the Commission should apply not only to anti-hog-cholera 
serum or hog cholera virus, but also to other biological products or 
similar or related products. 

The reasoning used by the Commission in the order issued herein 
seems to indicate that in a Section 3 proceeding, the Commission has 
the burden of proving “effect upon competition” for each and every 
product distributed by a respondent. I am not willing to bind myself: 
to such an interpretation of the statute. It is my opinion that when- 
ever a manfacturer enters into exclusive dealing contracts with its 
customers, and such contracts cover all of the products manufactured 
by such respondent, the Commission need only show that the effect of © 
such contracts may be substantially to lessen competition in its field 
of operation. If such manufacturer sells or distributes 100 separate 
and distinct but related products, the Commission should not be re- 
quired to prove the effect upon competition as to each and every one of 
the 100 products. It should suffice, when exclusive dealing contracts 
cover a manufacturer’s entire line of products, if the Commission were 
required to prove the effect upon competition of such exclusive dealing 
contracts. Competition, in this case, must of course relate to compe- 
tition among those distributing approximately the same line of goods. 

In this instant case, the respondent sold anti-hog-cholera serum, hog 
cholera virus, and other biological products. Its competitors sold the 
same line of products, although some may have sold only the serum 
and the virus. Consequently, even if we grant for the sake of argu- 
ment that in the instant case, counsel in support of the complaint only 
proved the “effect upon competition” as it relates to anti-hog-cholera 
serum and to hog cholera virus, the Commission may nevertheless 
issue its Order in such form as to apply also to “other biological 
products or similar or related products.” 

As authority for my opinion in this matter, I should like to cite the 
decision of the Supreme Court of the United States in the matter of 
Federal Trade Commission v. The Ruberoid Co., 343 U. 8. 470 (1952). 
The Ruberoid case involved a violation of Section 2 (a) of the Clayton 
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Act, as amended by the Robinson-Patman Act. Since the instant case 
involves a violation of Section 3 of the same Act, I should like to 
point to similarities in the two sections. Section 2 of the Clayton 
Act pertains to discriminations in price, service or facilities. How- 
ever, Section 2 does not make unlawful all such discriminations. They 
are unlawful only “where the effect of such discrimination may be sub- 
stantially to lessen competition or tend to create a monopoly in any 
line of commerce, or to injure, destroy, or prevent competition with 
any person who either grants or knowingly receives the benefits of 
such discrimination, or with customers of either of them.” (Italics 
added.) Section 3 pertains to tying or exclusive leases, sales or con- 
tracts. However, not all such leases, sales, or contracts are unlawful. 
They are unlawful only “where the effect of such lease, sale or con- 
tract for sale or such condition, agreement or understanding may be 
to substantially lessen competition or tend to create a monopoly in any 
line of commerce.” (Italics added.) 

From the foregoing, it may be seen that the tests are approximately 
the same, and that both Section 2 and Section 3 use the language “in 
any line of commerce.” 

In the Ruberoid case, in disposing of the attacks made by The 
Ruberoid Co. upon the breadth of the Commission’s order, the 
Supreme Court stated: 

“Orders of the Federal Trade Commission are not intended to im- 
pose criminal punishment or exact compensatory damages for past 
acts, but to prevent illegal practices in the future. In carrying out this 
function the Commission is not limited to prohibiting the illegal 
practice in the precise form in which it is found to have existed in the 
past. If the Commission is to attain the objectives Congress en- 
visioned, it cannot be required to confine its road block to the narrow 
lane the transgressor has traveled; it must be allowed effectively to 
close all roads to the prohibited goal, so that its order may not be by- 
passed with impunity.” 

In that case, the Supreme Court also stated : 

“Congress placed the primary responsibility for fashioning such 
orders upon the Commission, and Congress expected the Commission 
te exercise a special competence in formulating remedies to deal with 
problems in the general sphere of competitive practices. Therefore we 
have said that ‘the courts will not interfere except where the remedy 
selected has no reasonable relation to the unlawful practices found to 
exist.’ ” 

In Lugene Dietegen Co. v. Federal Trade Commission, 142 F. 2d 
321 (1944), the United States Court of Appeals for the Seventh Circuit 
had before it, among other things, the question pertaining to the in- 
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sufficiency of the evidence to support the order as entered by the 
Commission. There, the Court said: 

“Complaint is made that the evidence chiefly concerned itself with 
blue print paper and other reproduction papers and cloths, whereas 
the order covers a multitude of items as to some of which there was 
little or no evidence.” 

Notwithstanding the foregoing complaint made by respondents, the 
Seventh Circuit approved the order of the Commission. 

In Local 167 v. United States, 291 U. S. 293 (1934) the Supreme 
Court considered an appeal from an injunction issued under the Sher- 
man Act for violations of Sections 1 and 2 thereof. Although the 
principal commodity was live poultry, the injunction also included 
“poultry feed, or other commodities necessary to the poultry busi- 
ness.” In approving the breadth of the injunction issued therein, the 
Supreme Court said: 

“Having been shown guilty of coercion in respect of the coops in 
which poultry is kept and fed, appellants may not complain if the 
injunction binds generally as to related commodities including feed 
and the like.” 

In further support of my position, see also: Hershey Chocolate 
Corporation v. Federal Trade Commission, 112 F. 2d 968, 971-972 
(8rd Cir. 1941); Haskelite Manufacturing Corporation v. Federal 
Trade Commission, 127 F. 2d 765, 766 (7th Cir. 1942) ; P. Lorillard 
Co. v. Federal Trade Commission, 186 F. 2d 52, 58-59 (4th Cir. 
1950) ; Consumer Sales Corporation v. Federal Trade Commission, 
198 F.2d 404, 408 (2nd Cir. 1952). 

Based upon the record in this case, and based upon the same “Find- 
ings as to the Facts” adopted by the majority of the Commission, it is 
my opinion that the Order to Cease and Desist included in the initial 
Decision of the Hearing Examiner should have been adopted in its 
entirety by the Commission. 

Commissioner Mason concurring. 
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DECISION IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION ACT 


Docket 5889. Complaint, June 27, 1951—Decision, Feb. 17, 1954 


Where a corporation and its three officers, engaged in the competitive sale to 
distributors and retailers of sewing machine heads imported by them from 
Japan, upon some of which there appeared on the back of the vertical arm 
a decalcomania displaying the word “Japan” and upon some of which there 
appeared on brass or brass colored medallions on the front of the vertical 
arm, the words “Reg. Applied for Hudson” or “Reg. Applied for Hudson, 
Japan’, and of the completed sewing machines of which said heads were a 
part, and, as thus engaged, in attaching to said heads at the only place 
provided therefor motors marked ‘Made in U. S. A.” thus concealing the 
aforesaid marking on said imported heads— 

(a) Offered and sold the aforesaid machines upon some of which the word 
“Japan” as included on the front of the vertical arm, as above set forth, 
was, by virtue of the lettering, coloring, and general arrangement, in- 
distinct, difficult to read, unemphasized, and distinguishable only by careful 
inspection, with no adequate marking to show the place of manufacture or 
origin of said imported heads; and 

(b) Falsely represented that their said sewing machines were manufactured 
by or connected in some way with the Hudson Motor Car Company, through 
conspicuously branding their said machines with the name “Hudson” and 
use thereon of the words “The Hudson Sewing Machine Co.”, and the featur- 
ing of said name in instruction booklets, advertising circulars, displays, and 
letters: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and of their competitors and con- 
stituted unfair methods of competition in commerce and unfair and decep- 
tive acts and practices therein. 


Before Mr. Frank Hier, hearing examiner. 
Mr. William L. Taggart for the Commission. 
Mr. Joseph N. Klapper, of New York City, for respondents. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on June 27, 1951, issued and subse- 
quently served its complaint in this proceeding upon Astor Industries, 
Inc., a corporation, and Max Goldberg, Manny Goldberg, George 
Zuckerman, Henry Spiegelman, and John D. Bussel, individually and 
as officers of said corporation, charging them with the use of unfair 
methods of competition and unfair and deceptive acts and practices in 
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commerce in violation of the provisions of said Act. After the issu- 
ance of said complaint and the filing of respondents’ answer thereto, 
hearings were held at which testimony aid other evidence in support 
of and in opposition to the allegations of the complaint were intro- 
duced before a hearing examiner of the Commission theretofore duly — 
designated by it, and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, the 
proceeding regularly came on for final consideration by said hearing 
examiner upon the complaint, answer thereto, testimony and other 
evidence, and proposed findings as to the facts and conclusions pre- 
sented by counsel, and said hearing examiner, on February 25, 1953, 
filed his initial decision herein. 

Within the time permitted by the Commission’s Rules of Practice, 
counsel supporting the complaint filed with the Commission an appeal 
from said initial decision, and thereafter this proceeding regularly 
came on for final consideration by the Commission upon the record, 
including briefs of counsel in support of and in opposition to said 
appeal (oral argument not having been requested) ; and the Com- 
mission, having entered its order granting said appeal, and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
conclusion drawn therefrom and order, the same to be in lieu of the 
initial decision of the hearing examiner. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent Astor Industries, Inc., is a corporation 
organized and existing under and by virtue of the laws of the State 
of New York with its office and principal place of business located at 
220 Fifth Avenue, New York, New York. Respondents Max Gold- 
berg, Manny Goldberg, George Zuckerman, Henry Spiegelman, and 
John D. Bussel are president, vice president, vice president, secretary, 
and treasurer, respectively, of corporate respondent, and acting as 
such officers formulate, direct, and control the policies, acts, and prac- 
tices of said corporation. The address of the individual respondents 
is the same as that of the corporate respondent. They are the only 
officials of corporate respondent. 

Par. 2. Respondents are now, and have been for several years last 
past, engaged in the sale of sewing-machine heads imported by them 
from Japan, and completed sewing machines of which said heads are 
a part, to distributors and also to retailers who, in turn, sell to the 
purchasing public. Respondents do not sell to consumers. In the 
course and conduct of their business, respondents cause their said 
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products, when sold, to be transported from their place of business 
in the State of New York to the purchasers thereof located in various 
other States and maintain, and at all times mentioned herein have 
maintained, a course of trade in said products in commerce among and 
between the various States of the United States. Their volume of 
trade in said commerce has been and is substantial. 

Par. 3. Whatever markings, showing country of origin, are on the 
sewing-machine heads imported from Japan by respondents, whether 
by plaque, medallion, or decalcomania, are left unchanged by re- 
spondents. Some of these machines imported by respondents have.a 
metal plaque or medallion, elliptical in shape, attached to the front of 
the vertical arm by two small rivets, reading in raised letters about 
14 of an inch, “Reg. Applied for Hudson” or “Reg. Applied for 
Hudson, Japan.” Other sewing-machine heads imported by respond- 
ents have, in addition, a decalcomania on the rear of the vertical arm 
about an inch above the bed, gold letters on black lacquer, reading 
“Japan.” Respondents purchase these machines, as above described, 
with and without attachments for the sewing-machine head (such as 
light, motor, foot pedal), and these purchases are resold in the same 
condition by respondents after inspection. 

Par. 4. These machines are designed for electric operation and 
when a motor is attached at the only place provided for it, the rear 
of the vertical arm, the decalcomania marking thereof of “Japan” is 
effectively concealed from even careful inspection, short of removing 
the motor or turning the machine into an awkward and unusual posi- 
tion, from a user’s standpoint, imposed only by a desire to see that 
particular spot but entirely unlikely to ensue from ordinary or normal 
use of the machine. There is substantial evidence in the record that 
purchaser-users never saw this concealed marking or suspected the 
foreign origin of their purchases. The finding is that such marking 
is, for practical purposes and to the ordinary user or purchaser, 
completely and effectively concealed. 

Par. 5. The brass or brass-colored medallions riveted to the front 
of the vertical arm of respondents’ imported machines are in bright 
gold color, in raised letters only, with no background coloring to 
emphasize the raised letters and with other lettering “Reg. Applied 
for Hudson” of similar size and protrusion, so that the word “Japan” 
is indistinct, difficult to read, unemphasized, and distinguishable only 
by careful inspection. There is substantial evidence in the record 
that users and purchasers did not; see, or seeing, did not comprehend, 
such marking. 

_ Par. 6. When these markings, as hereinabove described, are taken 
together with the additional facts that the motors attached to these 
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machines whether “Hudson” or “Universal” are all marked “Made in 
U. S. A.,” that the instruction booklet prepared and distributed by 
respondents to dealers and accompanying the machine when sold to 
the consumer, as well as all of the other advertising of respondents 
except letters to dealers, fails to mention anywhere the foreign origin 
of the machine, and that the name “Hudson” is part of the corporate 
or brand name of a number of American concerns manufacturing and 
selling domestically, some of them nationally known, it is plain that 
many consumer-purchasers would be, and are, deceived into the belief 
that. respondents’ Hudson sewing machines are made in the United 
States. The finding, accordingly, is that respondents’ imported Hud- 
son sewing machines are not adequately marked to show their place 
of manufacture or origin. 

Par. 7. The fact that 70-80 percent of these machines are supplied 
by respondents to dealers in the original containers as they arrived 
from Japan, which containers plainly show on the outside their foreign 
origination; the fact that respondents ordered the decals and medal- 
lions put on the machines in ordering them from the makers in Japan; , 
and the fact that purchasing dealers are, regardless of markings, under 
no misapprehension that the machines were imported or that such 
dealers are instructed by respondents to tell consumers that the 
machines are imported, are equally irrelevant. Respondents, by 
placing in the hands of these dealers their sewing machines as herein- 
above described, have provided the dealers with the means and in- 
strumentality whereby the purchasing public may be, and is, misled 
and deceived as to the place of origin of said machines. This is 
emphasized by the substantial evidence in the record that these riveted 
medallions may be removed with comparative ease without the marks 
of removal being discernible except upon the closest inspection. 
Whether dealers do so deliberately or innocently is beside the point. 
It is sufficient if the public has been, or can be, misled. 

Par. 8. When sewing machines are exhibited and offered for sale 
to the purchasing public and such articles are not marked at all or are 
inadequately marked to show their foreign origin, or if such articles 
are marked and the markings are concealed, removed, or obliterated, 
the purchasing public understands and believes such articles to be 
wholly of domestic origin. 

Par. 9. Respondents use the brand name “Hudson” in marketing 
their imported machines. Every machine is branded with the name in 
decalcomania, gold letters of equal size on the black lacquer of the 
machine’s horizontal arm, both sides; and across the top of the same 
arm, in the same manner, there appear the words “The Hudson Sew- 
ing Machine Co.” In addition to this, the word “Hudson” appears 
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in raised letters on the metal medallion affixed to the front of the 
vertical arm. All of respondents’ instruction booklets, advertising 
circulars, display, and letters prominently feature the name “Hudson.” 

Par. 10. The name “Hudson” is a part of the corporate name of the 
Hudson Motor Car Company, a corporation which has been and is 
favorably known to the purchasing public and which is and has been 
long established in the automobile industry by selling an automobile 
known as “Hudson.” 

A number of witnesses who testified in this proceeding said that 
they associated the name “Hudson” with the Hudson Motor Car 
Company or with the Hudson automobile. One of the witnesses said 
that he associated the name “Hudson” with the manufacturer of the 
Hudson automobile. He did not know whether Hudson Motor Car 
Company manufactured anything other than automobiles but there 
was the possibility that the company also manufactured the sewing 
machine on which the name “Hudson” appeared. Another witness, a 
housewife, testified that she would assume anything in the machinery 
line with the name “Hudson” was made by the Hudson Motor Car 
Company. Other consumer witnesses testified to the same effect. A 
representative of the Hudson Motor Car Company testified that the 
word “Hudson” as it appears on the horizontal arm of respondents’ 
machines and in some of the respondents’ advertising literature simu- 
lated in appearance some of his company’s advertising. There is also 
in the record a stipulation by opposing counsel to the effect that if 
three named consumers who had purchased respondents’ machines 
were called as witnesses, they would testify that the name “Hudson” 
did not, to their minds, indicate that the machines had any connection 
whatsoever with the Hudson Motor Car Company. 

Based upon the whole record, the Commission concludes, and there- 
fore finds, that by using the word “Hudson” as a trade or brand name 
for their sewing machines in the manner hereinabove found, the re- 
spondents have represented, contrary to the fact, that their sewing 
machines are manufactured by or connected in some way with the 
Hudson Motor Car Company. Respondents’ use of the word “Hud- 
son” has also enhanced the erroneous and mistaken belief on the part 
of the purchasing public that respondents’ sewing machines are of 
domestic origin. 

Par. 11. There are among members of the purchasing public a sub- 
stantial number who have a decided preference for products manu- 
factured in the United States over products manufactured in whole 
or in part in foreign countries, and this preference extends to sewing 
machines. There are also many members of the purchasing public 
who prefer to purchase products, including sewing machines, which 
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are manufactured by, or connected in some way with, well and favor- 
ably known American firms rather than products manufactured by a 
firm or firms which are not well known to the purchasing public. 

Par. 12, The booklet which respondents furnish with each machine 
sold to dealers, and which the dealer in turn gives the user-purchaser 
when the machine is resold, contains on the inside of the front cover 
page the following: 


HUDSON 
ELECTRIC SEWING MACHINE 
Twenty Year Guarantee Bond 


Mis.certifies thatssese at eee eee is the owner of HUDSON Electric 
Sewing Machine Serial No. ~------- Purchased joni.2 25). se 

1. The HUDSON Electric Sewing Machine covered in this guarantee is war- 
ranted to be free from defects in workmanship and material for a period of 
twenty years from the date of this certificate. 

2. All HUDSON Electric Sewing Machine parts are made of the finest mate- 
rials. All friction parts are doubly protected for long life. Any part found 
defective will be replaced by your HUDSON dealer free of charge for a period 
of twenty years. 

8. Parts that normally require replacement such as bobbin case, bobbins, 
needles and attachments are not covered by this guarantee. 

4. The HUDSON Sewing Machine motor and motor accessories are guaran- 
teed for one year. 


HUDSON Electric Sewing Machine Dealer. 


This is signed by the local retailer who sells to the consumer. The 
complaint charges that the use of the word “guarantee” without dis- 
closing the terms and conditions of the guarantee is confusing and 
misleading. 

Par. 13. The evidence is in conflict. Several witnesses most of whom 
had never seen the guarantee before, and some of whom were not shown 
it when testifying, have the impression, notwithstanding that the sig- 
nature line is plainly for the dealer to sign, that it was a guarantee or 
warranty by the manufacturer of the product. One of these, though, 
testified he would go to the store he purchased from, if anything went 
wrong. This, of course, is not the charge in the complaint. Only 
one witness stated he did not understand from it whether parts or 
service, or both, were guaranteed, and how long for each. On the other 
hand, two business executives, one in the sewing machine business the 
other unconnected with it, testified, in the first instance, that except 
for the term of years and the fact of dealer backing instead of manu- 
facturer backing, it was the same as the guarantee of his company; in 
the second instance, that the average person reading it would know 
what he was supposed to get. In addition, a labor union official had 
no trouble understanding it. This, taken with the wording and sub- 
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stance of the document itself and the demeanor of the sole witness 
testifying that it was confusing to him, makes the preponderance of 
evidence against the charge, and the finding, accordingly, is that the 
use of the word “guarantee” is not misleading or confusing, and that 
the guarantee does disclose its terms and conditions. 

Par. 14. Respondents, in the course and conduct of their business, 
are in substantial competition in commerce with makers and sellers of 
domestically made sewing machines and also with sellers of imported 
sewing machines. 

Par. 15. The failure of respondents adequately to disclose on the 
sewing machine heads that they are manufactured in Japan and the 
use of the brand or trade name “Hudson” have the tendency and 
capacity to lead members of the purchasing public into the erroneous 
and mistaken belief that respondents’ said products are of domestic 
origin and are manufactured by, or connected in some way with, a 
well and favorably known domestic manufacturer, and into the pur- 
chase of sewing machines of which said heads are a part because of 
such erroneous and mistaken belief. As a result thereof trade in 
commerce has been unfairly diverted to respondents from their com- 
petitors and injury has been and is being done to competition in 
commerce. 

CONCLUSION 


The respondents import sewing machine heads from Japan. When 
these heads are assembled and processed into completed sewing ma- 
chines, whatever markings there were on the heads showing the 
country of origin are, for all practical purposes, effectively concealed 
from the ordinary user or purchaser. Respondents use the name 
“Hudson” as a brand or trade name for their completed sewing ma- 
chines. The name “Hudson” appears on the front horizontal arm of 
the sewing machines, and is prominently featured in respondents’ ad- 
vertising literature. Asa result of respondents’ failure to adequately 
disclose on the sewing machine heads that they are imported from 
Japan and the use of the brand or trade name “Hudson,” purchasers 
and prospective purchasers are led to believe that respondents’ sewing 
machines are of domestic origin and are manufactured by, or con- 
nected in some way with, a well and favorably known domestic manu- 
facturer. A substantial number of the purchasing public has a decided 
preference for sewing machines manufactured in the United States 
over sewing machines manufactured in whole or in part in Japan. 
There are also many persons who prefer to purchase sewing machines 
manufactured by, or connected in some way with, well and favorably 
known American firms rather than sewing machines manufactured by 
a firm or firms which are not well known to the purchasing public. 
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The fact, if it be so, that the sewing machine heads imported by the 
respondents were inspected and passed by United States Customs 
officers at the port of entry as being properly or adequately marked is 
immaterial and no defense to this proceeding. L. Heller & Son, Inc. 
v. Federal Trade Commission, 191 F. 2d 954. Also, whether or 
not the Singer Sewing Machine Company manufactures and imports 
from Great Britain sewing machines which are not marked at all, or 
not adequately marked, as to country of origin is immaterial and no 
defense to this proceeding. Independent Directory Corp. v. Federal 
Trade Commission, 188 F. 2d 468; Ford Motor Co. v. Federal Trade 
Commission, 120 F.2d 175, 182. 

The Commission therefore concludes that the acts and practices of 
the respondents as hereinabove found are all to the prejudice and in- 
jury of the public and of respondents’ competitors and constitute un- 
fair methods of competition and unfair and deceptive acts and 
practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER 


It is ordered, That the respondents, Astor Industries, Inc., a corpora- 
tion, and its officers, and Max Goldberg, Manny Goldberg, George 
Zuckerman, Henry Spiegelman, and John D. Bussell, as officers of said 
corporation, and said respondents’ representatives, agents, and employ- 
ees, directly or through any corporate or other device, in connection 
with the offering for sale, sale, or distribution of sewing machine heads 
or sewing machines in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from: 

1. Offering for sale, selling, or distributing foreign-made sewing 
machine heads or sewing machines of which foreign-made heads are a 
part, without clearly and conspicuously disclosing on the heads, in such 
a manner that it will not be hidden or obliterated, the country of origin 
thereof. 

2. Using the word “Hudson,” or any simulation thereof, as a brand 
or trade name to designate, describe, or refer to their sewing machines 
or sewing machine heads; or representing through the use of any other 
word or in any other manner that their sewing machines or sewing 
machine heads are manufactured by anyone other than the actual 
manufacturer. 

It is further ordered, That respondents shall, within sixty (60) days 
after service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with the order to cease and desist. 

Commissioner Carretta not participating. 
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PAMCO, INC.; AND MAX CHISSIK AND ARTHUR FOYER, 
DOING BUSINESS AS SEWING MACHINE FACTORS 


DECISION IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION ACT 


Docket 6012. Complaint, July 18, 1952—Decision, Feb. 17, 1954 


Where two partners engaged, in substantial competition in commerce with makers 
and sellers of domestic sewing machines and with sellers of imported sewing 
machines, some of whom adequately disclosed to the public the foreign origin 
of their machines or parts thereof, in processing and assembling into sewing 
machines, heads imported from Japan, upon the back of the vertical arm of 
which the word “Japan” became covered by the motor attached to the head 
and on some of which a medallion, readily removable, placed on the front of 
said arm disclosed the word “Japan” in such small and indistinct fashion as 
not to constitute adequate notice to the public that said heads were imported— 

(a) Offered and sold sewing machines thus completed with no mark on the heads 
or on the complete machines of which said heads were a part showing foreign 
origin, and without otherwise informing the public of the foreign origin of 
said heads before the offer for sale to the public of the machines in question ; 
and 

(b) Falsely represented that their machines were manufactured by or connected 
in some way with the American firm or firms with which the name “Cham- 
pion” had long been associated, through printing or embossing on the front 
horizontal arm of the head the trade or brand name “Champion”, and use 
thereof in their advertising matter ; 

(c) Falsely represented, directly or by implication, through the depiction of a 
portable electric sewing machine in their advertising and the figure ‘‘$169.95” 
that the machines in question were customarily sold to members of the public 
for said sum ; 

When in fact said price was wholly fictitious and greatly in excess of the amount 
usually charged therefor ; and 

(d) Misleadingly used the words “unconditionally guaranteed” in said advertis- 
ing through failure to disclose the terms and conditions of such guarantee: 

Held, That such acts and practices constituted unfair and deceptive acts and 
practices in commerce and unfair methods of competition therein. 


Before Ilr. John Lewis, hearing examiner. 

Mr. William L. Taggart for the Commission. 

Mr. Irving Schoenfeld, of San Francisco, Calif., for Pamco, Inc., 
Arthur Foyer and Julius Foyer. 

Mr. Bertrand F. Lurie, of San Francisco, Calif., for Edward Sassoon 
and H. P. Haslehurst. 

Mr. Alfred M. Miller, of San Francisco, Calif., for Max Chissik and 
Arthur Foyer. 
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DECISION OF TIIE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Commission, on July 18, 1952, issued and subsequently served its 
complaint in this proceeding upon the respondents named in the cap- 
tion hereof except Edward Sassoon and H. P. Haslehurst (upon whom 
service of the complaint was not made), charging them with the use 
of unfair methods of competition and unfair and deceptive acts and 
practices in commerce in violation of the provisions of said Act. After 
the issuance of said complaint and the filing of respondents’ answers 
thereto a hearing was held before a hearing examiner of the Commis- 
sion theretofore duly designated by it, at which testimony and other 
evidence, including two written stipulations as to the facts entered 
into by and between counsel supporting the complaint and counsel for 
the respondents, in support of and in opposition to the allegations of 
the complaint were introduced. Such testimony and other evidence 
were duly recorded and filed in the office of the Commission, and the 
hearing examiner, on February 25, 1953, filed his initial decision. 

Within the time permitted by the Commission’s Rules of Practice, 
counsel supporting the complaint filed with the Commission an appeal 
from said initial decision and thereafter this proceeding came on for 
final consideration by the Commission upon the record, including 
briefs of counsel in support of and in opposition to the said appeal 
(oral argument not having been requested) ; and the Commission, 
having entered its order granting in part and denying in part said 
appeal and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes the following 
findings as to the facts, conclusion drawn therefrom, and order, the 
same to be in lieu of the initial decision of the hearing examiner. 


FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondent Pamco, Inc., is a corporation organized 
and existing under and by virtue of the laws of the State of California, 
with its office and principal place of business located at 510 Battery 
Street, San Francisco, California. Respondents Arthur Foyer and 
Julius Foyer, whose address is the same as that of the corporate re- 
spondent, are president and vice president and treasurer, respectively, 
of said respondent, and acting as such officers, formulate, direct, and 
control the policies, acts, and practices of said corporation. Respond- 
ents Edward Sassoon and H. P. Haslehurst were at one time second 
vice president and secretary, respectively, of the corporate respondent ; 
however, their connection with said respondent ceased prior to the 
commencement of this proceeding and, they not having been served 
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in this proceeding and no proof having been offered with respect. to 
them, the complaint will be dismissed as to them. 

Respondents Max Chissik and Arthur Foyer are copartners doing 
business under the name of Sewing Machine Factors, with their office 
and principal place of business located at 366 Golden Gate Avenue, 
San Francisco, California. 

Par. 2. Respondent Pamco, Inc., purchases sewing machine heads 
from various firms in Japan and imports the same into the State of 
California. The sewing machine heads so imported were and are 
sold and delivered within the State of California to Max Chissik and 
Arthur Foyer, copartners doing business as Sewing Machine Factors. 
The sewing machine heads are processed and assembled into sewing 
machines by Sewing Machine Factors and the completed sewing ma- 
chines are then sold to distributors and retailers who in turn sell the 
sewing machines to the purchasing public. 

The hearing examiner in his initial decision in this matter concluded 
that the stipulated facts failed to show that respondent Pamco, Inc., its 
officers, and Julius Foyer individually, have committed any unfair or 
deceptive acts or practices or engaged in any unfair methods of com- 
petition in commerce, and dismissed the complaint as to said respond- 
ents. Notwithstanding the fact that respondent Arthur Foyer is 
president of respondent. Pamco, Inc., and also a partner in the part- 
nership of Sewing Machine Factors, there is no showing that the 
relationship between Pamco, Inc., and the partnership is other than 
that of seller and buyer. The Commission, therefore, agrees with the 
hearing examiner’s conclusion with respect to respondents Pamco, 
Ince., its officers, and Julius Foyer individually, and the complaint will 
be dismissed as to them. 

Par. 3. Respondents Max Chissik and Arthur Foyer, in the course 
and conduct of their business, caused some of their said sewing ma- 
chines, when sold, to be transported from their place of business in the 
State of California to purchasers thereof located in various other 
States of the United States, and maintain and at all times mentioned 
herein have maintained a course of trade in said products in commerce 
among and between the various States of the United States. 

Par. 4. When the sewing machine heads are received by respond- 
ents Max Chissik and Arthur Foyer, the word “Japan” appears on the 
back of the vertical arm. Before the heads are sold to the purchasing 
public as a part of a complete sewing machine, it is necessary to attach 
a motor to the head, in the process of which the aforesaid word is 
covered by the motor so that it is not visible. In some instances, said 
heads, when received by said respondents, are marked with a medal- 
lion, placed on the front of the vertical arm, upon which the word 
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“Japan” appears. This word is, however, so small and indistinct that 
it does not constitute adequate notice to the public that the heads are 
imported. Furthermore, said medallion can be readily removed and 
when the medallion is so removed, no visible mark of origin appears 
on the machine. 

Said respondents place no other mark on the imported sewing ma- 
chine heads or on the complete sewing machines, of which said heads 
are a part, showing foreign origin, or otherwise inform the public 
that the heads are of foreign origin, before they are offered for sale 
to the public. 

Par. 5. When articles of merchandise, including sewing machines, 
are exhibited and offered for sale by retailers to the purchasing public 
and such articles are not marked or are not adequately marked show- 
ing that they are of foreign origin, or if marked and the markings are 
covered or otherwise concealed, such purchasing public understands 
and believes such articles to be wholly of domestic origin. 

Par. 6. The respondents Max Chissik and Arthur Foyer use the 
word “Champion” as a trade or brand name for their sewing machine 
heads and complete sewing machines, which word is printed or em- 
bossed on the front horizontal arm of the head in large, conspicuous 
letters, and use said trade or brand name in their advertisting matter. 
The word “Champion” is the name or part of the name of, or used as 
a trade name, mark, or brand by, one or more business organizations 
transacting and doing business in the United States and which are 
and have been well and favorably known to the purchasing public 
and well and long established in various industries. 

Par. 7. A number of the witnesses who testified in this proceeding 
said that they associated the word “Champion” with well and favor- 
ably known American firms or products with which the name “Cham- 
pion” has long been associated. For example, one witness testified 
that he associated the word with “Champion spark plug or Studebaker 
Champion or something like that.” Another testified that he would 
connect a machine bearing the word “Champion” with a standard 
trade name of American built products. Still another testified that 
she usually made purchases by the brand name of the products and 
that it was her impression that “the name ‘Champion’ implies that it 
is an American name. It is associated with an American expression, 
American products, or trade name like Champion spark plugs or 
Wheaties ‘the Food of Champions’ and so on.” She would assume 
that a sewing machine with the word “Champion” on it was made 
by one of the American firms using said word as a trade name. 

Based upon the record as a whole, the Commission concludes and, 
therefore, finds that by using the word “Champion” as a trade or 
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brand name for their sewing machines in the manner hereinabove 
found, respondents Max Chissik and Arthur Foyer have represented, 
contrary to fact, that their sewing machines are manufactured by, or 
connected in some way with, the American firm or firms with which 
the name “champion” has long been associated. Said respondents’ 
use of the word “Champion” has also enhanced the erroneous and mis- 
taken belief on the part of the purchasing public that the sewing 
machines are of domestic origin. 

Par. 8. There are among the members of the purchasing public a 
substantial number who have a decided preference for products 
manufactured in the United States over products manufactured in 
whole or in part in foreign countries, and this preference extends to 
sewing machines. There are also many members of the purchasing 
public who prefer to purchase products, including sewing machines, 
which are manufactured by, or connected in some way with, well and 
favorably known American firms rather than products manufactured 
by a firm or firms which are not well known to the purchasing public. 

Par. 9. The respondents Max Chissik and Arthur Foyer, in their 
advertising, make the following statements: 


[Picturization of a portable electric sewing machine] 
$169.95 
Unconditionally Guaranteed 


By and through the use of the aforementioned statements, respond- 
ents represented, directly or by implication, that the portable electric 
sewing machines were customarily sold to members of the purchasing 
public for the sum of $169.95. 

The aforesaid representations were false, misleading, and deceptive. 
In truth and in fact, the sum of $169.95 is greatly in excess of the 
amourt usually and ordinarily charged for the said sewing machines 
by respondents and is a wholly fictitious price. The use of the words 
“Unconditionally Guaranteed” in said advertising, without disclosing 
the terms and conditions of the guarantee, is confusing and misleading 
and constitutes an unfair and deceptive act and practice. 

Par. 10. The use by respondents Max Chissik and Arthur Foyer of 
the foregoing false, misleading, and deceptive statements and rep- 
resentations has had, and now has, the tendency and capacity to mis- 
lead or deceive a substantial portion of the purchasing public into 
the erroneous and mistaken belief that all such statements and rep- 
resentations were and are true and to induce the purchase of substan- 
tial quantities of said machines because of such erroneous and mistaken 
belief. 

Par. 11. Respondents Max Chissik and Arthur Foyer, by supplying 
the complete sewing machines, of which the aforesaid imported heads 
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are a part, to dealers, provide said dealers a means and instrumental- 
. ity whereby they may mislead and deceive the purchasing public as to 
the place of origin of said heads and as to the manufacturer thereof. 

Par. 12. Respondents Max Chissik and Arthur Foyer, in the course 
and conduct of their business, are in substantial competition in com- 
merce with the makers and sellers of domestic sewing machinés and 
also the sellers of imported sewing machines, some of whom adequately 
disclose to the public that their machines or parts thereof are of foreign 
origin. 

Par. 13. The failure of respondents Max Chissik and Arthur Foyer 
to adequately disclose on the sewing machine heads, in such a manner 
that it cannot be readily removed, hidden, or obliterated, that they 
are manufactured in Japan, and also the use of the trade or brand 
name “Champion,” have the tendency and capacity to lead members 
of the purchasing public into the erroneous and mistaken belief that 
their said product is of domestic origin and is manufactured by, or 
connected in some way with, well and favorably known American 
firms with which the word “Champion” has long been associated; and 
to induce members of the purchasing public to purchase sewing ma- 
chines of which said heads are a part because of this erroneous and 
mistaken belief. 

As a result thereof, substantial trade in commerce has been unfairly 
diverted to respondents Max Chissik and Arthur Foyer from their 
competitors and substantial injury has been and is being done to com- 
petition in commerce. 


CONCLUSION 


Respondents Max Chissik and Arthur Foyer, copartners doing 
business as Sewing Machine Factors, purchase sewing machine heads 
which have been imported from Japan. In the assembling and proc- 
essing of the imported sewing machine heads into completed sewing 
machines, whatever markings there were on the heads showing the 
country of origin are, for all practical purposes, effectively concealed 
from the ordinary user or purchaser. These respondents use the word 
“Champion” as a trade or brand name for their completed sewing 
machines. The word “Champion” appears on the front horizontal 
arm of the sewing machines and is used in the respondents’ advertising 
literature. As a result of the failure to adequately disclose on the 
sewing machine heads that they are imported from Japan and the use 
of the brand or trade name “Champion,” purchasers and prospective 
purchasers are led to believe that the sewing machines are of domestic 
origin, and are manufactured by, or connected in some way with, well 
and favorably known American firms with which the word “Cham- 
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pion” has long been associated. Many members of the purchasing 
public have a decided preference for sewing machines manufactured 
in the United States over sewing machines manufactured in whole 
or in part in Japan. There are also many persons who prefer to 
purchase sewing machines which are manufactured by, or connected 
in some way with, well and favorably known American firms rather 
than sewing machines manufactured by a firm or firms which are not 
well known to the purchasing public. These respondents have also 
made false, misleading, and deceptive statements and representations 
in their advertising of their sewing machines. 

The Commission, therefore, concludes that the acts and practices of 
the respondents Max Chissik and Arthur Foyer, doing business as 
Sewing Machine Factors, as hereinabove found, are all to the preju- 
dice and injury of the public and of said respondents’ competitors and 
constitute unfair and deceptive acts and practices and unfair methods 
of competition in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER 


It is ordered, That respondents Max Chissik and Arthur Foyer, 
individually and as copartners doing business as Sewing Machine 
Factors, or doing business under any other name, and their representa- 
tives, agents, and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale, or dis- 
tribution of sewing machine heads or sewing machines in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from: 

1. Offering for sale, selling, or distributing foreign-made sewing 
machine heads, or sewing machines of which foreign-made heads are | 
a part, without clearly and conspicuously disclosing on the heads the 
country of origin thereof, in such a manner that it cannot readily be 
hidden or obliterated. 

2. Using the word “champion” or any simulation thereof as a brand 
or trade name to designate, describe, or refer to their sewing machines, 
or sewing machine heads; or representing, through the use of any 
other word or in any other manner, that the sewing machines or 
sewing machine heads are manufactured by anyone other than the 
actual manufacturer. 

3. Representing, directly or by implication, that certain amounts 
are the prices of their sewing machines when such amounts are in 
excess of the prices at which their said sewing machines are ordinarily 
sold in the usual and regular course of business. 
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4, Representing, directly or by implication, that their sewing ma- 
chine heads or sewing machines are guaranteed, unless the nature and 
extent of the guarantee and the manner in which the seller will per- 
form thereunder are clearly and conspicuously disclosed. 

It is further ordered, That the complaint be, and it hereby is, dis- 
missed as to respondent Pamco, Inc., and its officers, and respondents 
Julius Foyer, Edward Sassoon, and H. P. Haslehurst, individually 
and as officers of said corporation. 

It is further ordered, That respondents Max Chissik and Arthur 
Foyer shall, within sixty (60) days after service upon them of this 
order, file with the Commission a report in writing setting forth in 
detail the manner and form in which they have complied with the 
order to cease and desist. 

Commissioner Carretta not participating. 
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CLARK R. BELLOWS, JR., TRADING AS INSTITUTE OF 
APPLIED HYPNOLOGY, AND CLARK R. BELLOWS, SR. 


DECISION IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION ACT 


Docket 6142. Complaint, Nov. 13, 1953—Decision, Feb. 19, 1954 


Where two individuals engaged in the interstate sale and distribution of a cor- 
respondence course in hypnotism, in advertising in periodicals and adver- 
tising material mailed to prospective purchasers— 

(a) Represented that hypnotism could be learned by anyone of average intelli- 
gence by taking their said course by correspondence, when in fact many 
persons of average or above-average intelligence could not do so; 

(b) Falsely represented that one practicing hypnotism as thus taught would 
develop willpower, self-confidence, self-control, courage, poise, polish, and 
personal force, and that such a person could overcome an inferiority com- 
plex through hypnotism; 

(c) Falsely represented that through the practice of autosuggestion as taught 
thereby a person was enabled to remake, rebuild, and reconstruct his life 
and that through study of the course one could become a mental giant; 

(d) Represented that said course was not an ordinary mail order course of 
instruction but consisted of actual extension work in which resident train- 
ing methods and principles were applied and taught by an experienced 
faculty, notwithstanding the fact it was an ordinary correspondence course 
‘and in no sense extension work; 

{e) Represented that hypnotism and autosuggestion as thus taught. by them 
offered real opportunities for money-making, when in fact they offered little 
opportunities therefor in excess of some opportunities for spare-time earn- 
ings in the entertainment field ; 

({f) Falsely represented there was a scarcity of, and a big demand for, hypno- 
tists in this country ; 

(g) Falsely represented that persons completing their course of instruction 
were properly qualified to treat numerous specified diseases, habits, and 
abnormal conditions of the body by hypnotism, including therein diseases 
and: conditions ranging from amnesia, complexes, and constipation, to 
morphia and other drug habits, stammering, stuttering, and obesity ; 

(h) Represented through the use of the words “Institute”, “faculty”, and 
“Institution of learning” in the operation of the business concerned that such 
business was an institution of higher learning with a staff of competent, 
experienced, and qualified educators offering resident training and instruc- 
tion in philosophy, art, science, or other subjects of higher education ; 

Notwithstanding the fact there was no adequate equipment in the form of class- 
rooms, laboratories, and libraries, nor a competent faculty of learned per- 
sons for the instruction of resident students in subjects of higher education ; 
they did not operate an institute or institution of learning as understood 
by the general public and in the field of education; and the business con- 
sisted of selling for profit a course of instruction in hypnotism, in the con- 
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duct of which said first-named individual was on occasion assisted by the 
other ; and 

(i) Represented through the title “Doctor” or its abbreviation “Dr.” in re- 
ferring to said second individual who had prepared the course that the 
degree had been conferred upon him by an accredited and recognized 
college or university ; 

When in fact the title or degree of “Doctor” used by said individual was not 
conferred by any such college, university, or institution of higher learning, 
and was not recognized or accredited by such an institution or by reputable 
scientists or educators : 

Held, That such acts and practices constituted unfair and deceptive acts and 
practices in commerce. 


Before Mr. Abner E. Lipscomb, hearing examiner. 
Mr. William L. Pencke for the Commission. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated February 19, 1954, the 
initial decision in the instant matter of hearing examiner Abner E. 
Lipscomb, as set out as follows, became on that date the decision of 
the Commission. , 


INITIAL DECISION BY ABNER E. LIPSCOMB, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on November 13, 1953, issued and 
subsequently served its complaint in this proceeding upon respond- 
ents Clark R. Bellows, Jr., an individual, trading under the name of 
Institute of Applied Hypnology, and Clark R. Bellows, Sr., charging 
them with the use of unfair and deceptive acts and practices in com- 
merce in violation of the provisions of said Act. On January 5, 1954, 
respondents filed their answer admitting all the material allegations 
of fact set forth in said complaint and waiving all intervening pro- 
cedure and further hearing as to the said facts. Thereafter, the pro- 
ceeding regularly came on for final consideration by the above-named 
hearing examiner theretofore duly designated by the Commission 
upon said complaint and answer thereto, and said hearing examiner, 
having duly considered the record herein, finds that this proceeding 
is in the interest of the public and makes the following findings as to 
the facts, conclusion drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent Clark R. Bellows, Jr., is an individual, 
trading under the firm name of Institute of Applied Flypnology; 
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respondent Clark R. Bellows, Sr., an individual, prepares all adver- 
tising matter in conjunction with respondent Clark R. Bellows, Jr., 
and participates in the net profits of the business of the Institute of 
Applied Hypnology. The principal office and place of business of 
. said respondents is at 120 Central Park South, in the City and State 
of New York. 

Par. 2. Respondent Clark R. Bellows, Jr., is now, and has been 
for more than two years last past, engaged in the sale and distribution 
in commerce between and among the various states of the United 
States of a course of instruction in hypnotism which was prepared 
and compiled by respondent Clark R. Bellows, Sr., and which is pur- 
sued by correspondence through the medium of the United States 
mails. Respondent Clark R. Bellows, Jr., causes said course of in- 
struction and other documents to be transported from his said place 
of business in New York to the purchasers thereof located in the 
various states of the United States other than the State of New York. 

Par. 3. There is now, and has been at all times hereinafter men- 
tioned, a course of trade in said course of instruction so sold and distrib- 
uted by respondents in commerce between the various states of the 
United States. 

Par. 4. In the course and conduct of their business, as aforesaid, 
respondents, by means of advertisements placed in magazines having 
a national circulation and circulars and other advertising material 
mailed to purchasers and prospective purchasers of their said course 
of instruction, have made and are making representations with respect 
to the merit of said course and the powers, achievements and accom- 
plishments in the field of hypnotism and autosuggestion which may 
be attained and acquired through the study and completion of said 
course of instruction, in substance as follows: 

1. That hypnotism can be learned by anyone of average intelligence 
by taking respondents’ course by correspondence. 

2. That one practicing hypnotism as taught by said course will de- 
velop will power, self-confidence, self-control, courage, poise, polish 
and personal force and can overcome an inferiority complex through 
hypnotism. 

3. That, through the practice of autosuggestion as taught by means 
of said course, a person is enabled to remake, rebuild and reconstruct 
his life. 

4, That, by studying respondents’ course, one can become a mental 
giant. 

5. That said course is not an ordinary mail order course of instruc- 
tion but consists of actual extension work in which resident training 
methods and principles are applied and taught by an experienced 
faculty. 
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6. That hypnotism and autosuggestion, as taught by respondents, 
offer real opportunities for money-making. 

7. That there is a scarcity of, and a big demand for, hypnotists in 
this country. 

8. That persons completing respondents’ course of instruction are 
properly qualified to treat diseases, habits and abnormal conditions of 
the human body by hypnotism and that such diseases or conditions 
which they can cure, or substantially benefit, include: amnesia (loss 
of memory), complexes (almost all types), constipation, contractures 
and paralyses resulting from gross lesion of the brain, dyspepsia, 
enuresis nocturnia (bed-wetting), epilepsy, excesses (alcoholism, to- 
bacco), facial and other twitchings, hysterias (almost all types), in- 
somnia, masturbation, menstrual irregularities, morphia and other 
drug habits, nail-biting, neuralgia, neurasthenia, pain used as anes- 
thesia in operations and post operative (including labor pains), stam- 
mering, stuttering and obesity. 

Par. 5. The aforesaid claims, statements and representations are 
false, deceptive and misleading. In truth and in fact: 

1. Many persons of average or above-average intelligence cannot 
learn hypnotism through respondents’ correspondence course. 

2. The practice of hypnotism, as taught by respondents’ course, will 
not develop will power, self-confidence, self-control, courage, poise, 
polish, personal force or overcome an inferiority complex. 

3. The practice of autosuggestion, as taught by said course, will not 
enable a person to remake, rebuild, or reconstruct his life. 

4. The study of respondents’ course will not increase one’s mental 
powers to any significant degree. 

5. Respondents’ course of instruction is an ordinary correspondence 
course and is in no sense extension work. 

6. Hypnotism and autosuggestion, as taught by respondents’ course,. 
offer little opportunity for money-making in excess of some oppor- 
tunities for spare-time earnings in the entertainment field. 

7. There is neither a big demand for, nor a scarcity of, hypnotists in 
this country. 

8. Persons completing respondents’ course are not qualified to treat 
diseases, habits and abnormal conditions of the human body by hyp- 
notism and cannot cure or substantially benefit or change any of the- 
diseases, conditions or habits enumerated in Paragraph Four (8). 

Par. 6. Respondent Clark R. Bellows, Jr., operates his business un- 
der the name of Institute of Applied Hypnology and makes frequent 
reference in his advertising matter to “Institute,” “faculty,” “Insti- 
tution of learning,” and the title “Doctor” or its abbreviation “Dr.” 
in referring to respondent Clark R. Bellows, Sr. 
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Through the use of the words “Institute,” “faculty” and “Institution 
of learning,” respondents represent that the business is an institution 
of higher learning with a staff of competent, experienced and quali- 
fied educators offering resident training and instruction in philosophy, 
art, science or other subjects of higher education. The title or degree 
of “Doctor” used by respondent Clark R. Bellows, Sr., implies that 
the degree “Doctor” has been conferred upon said respondent by an 
accredited and recognized college or university. 

Said representations are false and misleading. In truth and in fact, 
respondents do not operate an institute or institution of learning, as 
that term is understood by the general public and in the field of edu- 
cation. There is no adequate equipment in the form of classrooms, 
laboratories, and libraries, nor a competent faculty of learned persons 
for the instruction of resident students in subjects of higher education. 
Respondent Clark R. Bellows, Jr., is engaged in the business of sell- 
ing for profit a course of instruction in hypnotism, and on occasion is 
assisted by respondent Clark R. Bellows, Sr., who prepared said 
course. The title or degree of doctor used by said respondent Clark 
R. Bellows, Sr., was not issued or conferred by any recognized college, 
university or institution of higher learning and is not recognized or 
accredited by such institutions or by reputable scientists or educators. 

Par. 7. The use by respondents of the false, misleading and decep- 
tive statements and representations aforesaid has the tendency and 
capacity to confuse, mislead and deceive members of the public into 
the belief that such statements and representations are true and to 
induce them to purchase respondents’ course of instruction in said 
commerce on account thereof. 


CONCLUSION 


~ The aforesaid acts and practices of respondents, as herein found, are 
all to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondent Clark R. Bellows, Jr., trading as 
Institute of Applied Hypnology, or trading under any other name, the 
respondent Clark R. Bellows, Sr., and their agents, representatives 
and employees, directly or through any corporate or other device, in 
connection with the offering for sale, sale or distribution in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, of 
their courses of instruction in hypnotism, do forthwith cease and 
desist from: 
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1. Representing, directly or by implication: 

(a) That any one of average intelligence can learn hypnotism by 
taking respondents’ course of instruction by correspondence ; 

(b) That a person practicing hypnotism, as taught by respondents’ 
course, will develop willpower, self-confidence, self-control, courage, 
poise, polish or personal force, or can overcome an inferiority com- 
plex; 

(c) That a person practicing autosuggestion, as taught by respond- 
ents’ course, is enabled to remake, rebuild or reconstruct his life; 

(d) That by studying respondents’ course one can become a mental 
giant; 

(e) That respondents’ course is not a mail order course or is an 
extension course applying resident training methods and principles; 

(f) That there is a big demand for, or a scarcity of, hypnotists in 
this country ; 

(g) That persons completing respondents’ course are qualified to 
treat diseases, habits or abnormal conditions of the human body by 
hypnotism or can cure or substantially benefit amnesia, complexes, 
constipation, contractures or paralyses resulting from gross lesion of 
the brain, dyspepsia, enuresis nocturnia, epilepsy, excesses, facial and 
other twitchings, hysterias, insomnia, masturbation, menstrual irregu- 
larities, morphia or other drug habits, nail-biting, neuralgia, neuras- 
thenia, pains, stammering, stuttering or obesity ; 

2. Misrepresenting the money-making opportunities of persons 
completing respondents’ course ; 

3. Using the word “Institute” in their trade name or otherwise 
representing that their business is other than a commercial enterprise 
operated for profit. 

4, Using the words “faculty,” “institution of learning” or similar 
words or phrases representing that their business is other than a com- 
mercial enterprise operated for profit ; 

5. Using the title “doctor” or any abbreviation thereof to designate 
any person identified with respondents’ enterprises unless such title 
has been duly conferred by an accredited educational institution of 
higher learning. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of February 19, 1954]. 


HAIR & SCALP CLINIC, INC., ET AL. 721 


; Decision 


In THE MatTrer oF 
HAIR & SCALP CLINIC, INC., ET AL. 


DECISION IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION ACT 


Docket 6096. Complaint, May 6, 1953—Decision, Feb. 21, 1954 


Where a corporation and its two officers, engaged in the sale and distribution 
of various cosmetic and medicinal preparations for external use in the 
treatment of conditions of the hair and scalp designated as ‘Dioxynol”, 
with various numerical and other similar designations such as “#26”, 
“#57”, “Spec. #99”, “A-1”, and as “Special Formula Shampoo”, “Hydro- 
sol” (a detergent), and “Sebol” (a hair dressing cream oil) ; in advertising, 
principally in newspapers— 

(a) Represented falsely that through the use of said preparations in treatments 
in their place of business by their operators, and by purchasers in their 
homes, baldness and hair loss would be prevented and overcome; 

(b) Falsely represented that the hair would take on new life, that new hair 
and stunted hair would be induced to grow, that itching of the scalp, dan- 
druff, excessive dryness and oiliness of the scalp would be permanently 
eliminated, and that other scalp disorders would be prevented and over- 
come, and that an individual would be able to maintain a thick, healthy 
growth of hair; 

(ec) Falsely represented that their said preparations were newly discovered, 
scientific formulas; 

(d) Represented falsely, through the use of the word “Trichologist”’, and by 
other means in their said advertising, that one of the aforesaid officers and 
certain of their employees had had competent training in dermatology and 
other branches of medicine having to do with the diagnosis and treatment 
of scalp disorders affecting the hair : 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and constituted unfair and deceptive acts and 
practices in commerce. 


Before Mr. William L. Pack, hearing examiner. 

Mr. Joseph Callaway for the Commission. 

Mr. Clarence M. Dinkins and Mr. Jacob Gordon, of Washington, 
D. C., for respondents. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission 
and Order to File Report of Compliance”, dated February 21, 1954, 
the initial decision in the instant matter of hearing examiner William 
L. Pack, as set out as follows, became on that date the decision of the 
Commission. 

4034435747 
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INITIAL DECISION BY WILLIAM L. PACK, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 6, 1953, issued and subsequently 
served its complaint in this proceeding upon the respondents named in 
the caption hereof, charging them with the use of unfair and deceptive 
acts and practices in commerce in violation of the provisions of that 
Act. After the filing by respondents of their answer to the complaint, 
a stipulation was entered into whereby it was stipulated and agreed 
- that a statement of facts executed by counsel supporting the complaint 
and counsel for respondents might be taken as the facts in this proceed- 
ing and in lieu of evidence in support of and in opposition to the 
charges stated in the complaint, and that the hearing examiner might 
proceed upon such statement of facts to make his initial decision, stat- 
ing his findings as to the facts, including inferences which he might 
draw from the stipulated facts, and his conclusion based thereon and 
enter his order disposing of the proceeding without the filing of pro- 
posed findings and conclusions. Respondents, however, reserved the 
right to present oral argument. It was further stipulated that if the 
proceeding should come before the Commission upon appeal from the 
initial decision of the hearing examiner or by review upon the Com- 
mission’s own motion, the Commission might, if it so desired, set aside 
the stipulation and remand the case to the hearing examiner for fur- 
ther proceedings under the complaint. Thereafter, a hearing was 
held before the hearing examiner, theretofore duly designated by the 
Commission, at which counsel were heard in oral argument and certain 
documentary evidence made a part of the record. Subsequently, the 
proceeding regularly came on for final consideration by the hearing 
examiner upon the complaint, answer, stipulation (the stipulation hav- 
ing been approved by the hearing examiner), documentary evidence 
and oral argument of counsel, and the hearing examiner, after duly 
considering the matter, finds that this proceeding is in the interest of 


the public and makes the following findings as to the facts, conclusion 
drawn therefrom, and order. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent Hair & Scalp Clinic, Inc., is a corpora- 
tion organized and doing business under and by virtue of the laws 
of the State of Delaware, with its office and principal place of busi- 
ness located at 606 Bond Building, Fourteenth Street and New York 
Avenue NW., Washington, D. C. 

The individual respondents Ray W. Plasterer and Virginia E. 
Plasterer are respectively the president and secretary of the corporate 
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respondent. The individuals have their office at the same address 
as the corporate respondent and at all times hereinafter mentioned 
have formulated, directed, and controlled its acts, policies, and busi- 
ness affairs. 

Par. 2. Respondents are now and for the past several years have 
been engaged in the business of selling and distributing various cos- 
metic and medicinal preparations for external use in the treatment 
of conditions of the hair and scalp, including sales of such prepara- 

‘tions through use of them in connection with treatments administered 
in the office of respondents. Respondents have their preparations 
compounded for them by others in the District of Columbia, and cause 
the preparations to be transported from the place of their manufac- 
ture to respondents’ office in the District of Columbia and also from 
respondents’ office in the District of Columbia to individual pur- 
chasers of the preparations located in the District of Columbia and 
in various States of the United States. Respondents maintain and 
at all times mentioned herein have maintained a substantial course 
of trade in their preparations in commerce in the District of Colum- 
bia and between the District of Columbia and various States of the 
United States. 

Par. 3. Respondents, through advertisements, invite persons to come 
to their place of business for diagnosis and treatment, whereupon 
certain series of treatments are recommended. If such treatments are 
agreed to, certain of respondents’ cosmetic and medicinal prepara- 
tions are sold to such persons and used in the process of such treat- 
ments. Respondents also sell to those induced to visit their office 
by their advertisements, certain of their preparations for home use 
in the treatment of the hair and scalp, and in many instances ship 
the preparations to such persons at their homes in the District of 
Columbia and in various States of the United States. 

Par. 4. In the course and conduct of their business, respondents 
have disseminated and are now disseminating and have caused and 
are now causing the dissemination of advertisements concerning their 
preparations by the United States mails and by various other means 
in commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act, for the purpose of inducing and which are likely to induce, 
directly or indirectly, the purchase of their preparations; and re- 
spondents have also disseminated and are now disseminating and have 
caused and are now causing the dissemination of advertisements con- 
cerning their preparations by various means for the purpose of in- 
ducing and which are likely to induce, directly or indirectly, the pur- 
chase of their preparations in commerce, as “commerce” is defined in 
the Federal Trade Commission Act. 


724 FEDERAL TRADE COMMISSION DECISIONS 
Findings 50 F. T. C. 


Among and typical of the statements and representations con- 
tained in such advertisements, principally in newspapers, dissemi- 
nated and caused to be disseminated as hereinabove set forth, until the 
date of August 1, 1953, are the following: 


Stop Hair Fall 


Excessive hair fall, dandruff, itching and dry lifeless hair are the first symp- 
toms of approaching baldness, Hair and Scalp Clinic’s thorough pleasant 
treatment, adapted to the needs of each scalp problem, penetrates into the scalp, 
removes the causes of these symptoms, thereby permitting stunted hair to grow 
and obtain nourishment from a healthy scalp. 

If you are accepted for treatment, modern scientific methods will eliminate 
the cause of your hair loss, your hair will thicken, your scalp will feel healthy 
and alive. The appearance of your hair will improve and you will learn how 
to keep it healthy and strong. 

Your hair will fall out as long as you neglect it... as long as you ignore 
the causes of hair loss. It could be infectious dandruff or any one of many scalp 


disorders. That’s why we urge you to consult us to determine the exact means 
to end your hair worries. 


Ray Plasterer says: 
“My newly discovered scientific formula may prevent future loss of hair.” 
Your hair and scalp problems are our life’s work and our new discoveries 
are at your disposal. 
Consult Ray W. Plasterer 
Washington’s Leading Trichologist. 
If your case is accepted 
Results are guaranteed. 


Par. 5. The formulas for respondents’ preparations are as follows: 


Dioxrynol 
O<VONINOM De SULALO == ae ee ee yy oz 
HESOTCMeweee en eee Ie oh CS TA ee perma 1 02. 
Gly cerines cae e ns ee Ee eee eee 2 02. 
PY BLOrE Oras S k= Soret Ne Sk eee ee 32 0Z 
#26 
Oleorescins Capsicum i. = 25 2 r Ce Ste eee ee 2 gms. 
NeODASe BAW | OOLs cau ht Se Meee eee oe ee ee 100 gms. 
#57 
OS es tree Ae neg ee 10 CC 
NALCYIECS acid ee eee Ree Ae eee a Pee 10 gm. 
Precipitated’ salfarcis ese Sees eerie eee eee ee 20 gm 
Anhydrous lanbling)= 7208) 724 fade 2 ee 50 gm 
Neobase.BooWi.i(O0ewe se Sos 52 ee be ee 500 gm 
#307 
DALiCVUGFACIOL2 set sate pu eee ee eee eee 4% 
ErccipiaAted sult arsst< 12 Si eS. 7s ie a oye ee 4% 
AnDYOTOUSs sla nolin = 2 see ee ee 6% 
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#40 
AUS 0 eee eee ee I es ee oe 4 drams 
V3 DUS ee a ee ee Se aa ee ee 4 drams 
SESUVer db vO Gre aac ae a ee ee ee eee 4 grams 
GI Cerin Gr enc== ete eee Se ee 12 oz. per 1 gal. 
ANS OGRE eb, (Spatene eats oad a kl par ia ell ia Spleen et nd 1 qt. 

#70 
TUE CMG LUCH CIN ee ie ae en ae I ee ce ee oS 60 CC 
CV. GORL Gee eee ae, oe a emer ee ae eee eS Sn 60 CC 
PANICO LAC er eens ae eer ee wan Des Lares A007 UP ee SE 500 CC 
\W/GLRE9 “Os USES Se BS 5, oy ee eS ae aay 2 aE ge RL eed 1,000 CC 

Spec. #99 

ELncmeanthaTiOes sass eee ow) PEs ae 2 drams 
CSO CI igercn Same Sek Sere 2 1) fered 5 rey eee: Ph ete es ee 2 drams 
Clivcenin ese wet 26 65878 bs ae 2 drams 
Equal parts bay rum and alcohol to make quart. 

A-1 
DOO ehh hy Ss (oc ee ae ee ee 20 CC 
AN TRO CGY CST Hei, Se eS a a eS ee Re 20 
COMO ONO UN a Semen Scere ne ee es, et eee 1,000 CC 

Special #100 

IPOS OOtLe 22 a ee ee a ee 1 dram 
PALM) (Carey Cl CLC eens ee ee Ne cea ae ee Be. 1 dram 
PS ETN ET Os, cp ces a eget a ey OR i RE bet ei 1 dram 
ETT ONG e Sees wena eee ee Oe Ne Ne en ee % 
EN COURSES E wey etn Se ee en eee oe 2 oz 

S9 
Giycenine Sacer ne ste, PULL UR bee oa Sen 2 drams 
ESOS Cremeans ee. rene seats fs 8 ce rs. Se es Sere 4 drams 
Mh aver (Gabon ewe i teks Se Sey ee eres eee See ee en ee et 4 drams 
PALCONOUSG Ses eee oa ee er Ee 32 fl. oz. 

#11 
Oxy qmimohnen swliatel ss 2. see ee ee 1 oz. 
CMe ATOM ALI GGS: esse ees LEE. ee Ce 1 oz. 
FATE OT OG Gites oes oe ee oe So ee Ss ee 1 gal. 
SEG Ryo Glee sates See See ke eee a eee eee Vy Yo 


Also “Special Formula Shampoo,” said to be a coconut oil sham 
“Hydrosol,” a detergent, and “Sebol,” a hair dressing cream oil. 
Par. 6. Through the use of the aforesaid statements and represe 
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poo, 


nta- 


tions and others similar thereto, respondents have represented, 
directly or by implication, that by the use of such preparations, meth- 


ods, and treatments in their place of business by their operators 


and 


by purchasers of such preparations in their homes, baldness and hair 


loss will be prevented and overcome; that the hair will take on 


new 


life; that new hair and stunted hair will be induced to grow; that 


itching of the scalp, dandruff, excessive dryness and oiliness of 


the 


| 
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‘scalp will be permanently eliminated; and that other scalp disorders 
will be prevented and overcome; that an individual will be able to 
maintain a thick healthy growth of hair; that respondents’ prepara- 
tions are newly discovered scientific formulas. By referring to 
respondent Ray W. Plasterer as a “Trichologist,” and by other means 
in such advertising respondents have represented, directly or by 
implication, that respondent Ray W. Plasterer and certain of respond- 
ents’ employees have had competent training in dermatology and other 
branches of medicine having to do with the diagnosis and treatment of 
scalp disorders affecting the hair. 

Par. 7. These representations are erroneous and misleading. 
Regardless of the exact formulas or methods of application and 
whether used alone or in conjunction with massage, heat, combing, 
brushing, shampooing, or any other manner of treatment of the hair 
and. scalp, respondents’ preparations will not prevent or overcome 
baldness or hair loss, or correct these conditions, or have any favorable 
influence on their underlying causes; will not cause the hair to take on 
new life; will not induce the growth of new hair or stunted hair; will 
not permanently eliminate itching of the scalp, dandruff or dryness 
or oiliness of the scalp or prevent, correct, or overcome any other dis- 
order of the adult scalp. Regardless of the formulas or however 
used, the preparations will not cause an individual to maintain a thick 
or healthy growth of hair. Respondents’ formulas or preparations 
are not new or the result of new discoveries. Neither respondent Ray 
W. Plasterer nor any of respondents’ employees has undergone com- 
petent training in dermatology or any other branch of medicine per- 
taining to diagnosis or treatment of scalp disorders affecting the hair, 
and respondents are not operating an institution for the diagnosis and 
treatment of diseases of the scalp by dermatologists. 

Par. 8. The complaint also raises an issue as to the corporate 
name Hair & Scalp Clinic, Inc., charging that through the use of the 
word “Clinic” in the name respondents “have represented directly 
and by implication, contrary to the fact, that they are operating an 
institution for the diagnosis and treatment of diseases of the scalp 
by dermatologists.” The issue thus presents the question of the 
meaning of the word clinic. 

' Among the definitions of the word found in Webster’s New Inter- 
national Dictionary, Second Edition, is the following: “An institu- 
tion, usually connected with a school, court, or settlement, in which 
concrete cases or problems of a special type are studied, and expert 
advice or treatment given; as, a vocational, child-guidance, or vsy- 
chiatric clinic.” The record also indicates that during recent years 
the use of the word clinic has broadened considerably, such expressions 


| 


HAIR & SCALP CLINIC, INC., ET AL. 727 
(pa. ' Findings 


as “housing clinic,” “child welfare clinic,” “marketing clinic,” “sales . 
clinic,” “baseball clinic,” etc., being encountered frequently in modern- 
day language. 

In view of the dictionary definition quoted above and the rather 
common use of the word to refer to organizations and activities having 
no connection with medical science, it is concluded that the use of 
the word in respondents’ corporate name is incapable of misleading 
any substantial portion of the public, and that this charge in the 
complaint has not been sustained. 

Substantial amounts (a total of some $50,000 during the past six 
years) have been expended by respondents in advertising the cor- 
porate name, and obviously they should not be deprived of its use 
except upon clearly adequate grounds. Such grounds appear to be 
lacking here. In its recent decision in the case of Country Tweeds: 
Incorporated, Docket No. 5957, issued November 25, 1953, the Com- 
mission recognized that trade names are valuable business assets 
and should not be prohibited unless such action is clearly necessary 
for the protection of the public. 

Par. 9. The record indicates that the representations challenged 
by the complaint have already been discontinued by respondents (ex- 
cept the use of the corporate name). It is urged by counsel for re- 
spondents that there is no likelihood that the representations will be 
resumed in the future, and that therefore the proceeding should be 
dismissed for want of present public interest. It appears, however, 
that this matter has, in effect, already been determined by the Com- 
mission and adversely to respondents’ contention the Commission 
having recently declined to permit respondents to dispose of the 
proceeding by the execution of an informal stipulation and agreement 
to cease and desist. The grounds urged by respondents at that time 
in support of their application to dispose of the case by stipulation 
being essentially the same as those now urged in support of their 
contention that the complaint should be dismissed, it is concluded 
that the Commission has already determined that the proceeding 
should not be dismissed but should proceed to final decision on the 
merits. ; 

Par. 10. The use by respondents of the erroneous and misleading 
representations referred to above has the tendency and capacity to 
mislead and deceive a substantial portion of the public with respect 
to respondents’ preparations and treatments, and the tendency and 
capacity to cause such portion of the public to purchase such prepara- 
tions and treatments as a result of the erroneous and mistaken belief 
so engendered. 
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The acts and practices of the respondents as hereinabove set forth 
are all to the prejudice of the public, and constitute unfair and de- 
ceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER . 


It is ordered, That the respondents, Hair & Scalp Clinic, Inc., a cor- 
poration, and its officers, and Ray W. Plasterer and Virginia E. Plas- 
terer, individually and as officers of said corporation, and respondents’ 
representatives, agents, and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale or sale 
of treatments of the hair and scalp in which the various cosmetic and 
medicinal preparations set out in the findings herein are used; or in 
connection with the offering for sale, sale or distribution of the vari- 
ous cosmetic and medicinal preparations set out in the findings herein, 
for use in the treatment of conditions of the hair and scalp, or any 
other preparations of substantially similar composition or possessing 
substantially similar properties, do forthwith cease and desist from: 

I. Disseminating or causing to be disseminated by means of the 
United States mails or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or by implication : 

(a) That treatments of the hair or scalp by respondents or their 
employees, in which the various cosmetic and medicinal preparations 
set forth in the findings are used, or in which any other preparations of 
substantially similar composition or possessing substantially similar 
properties are used, or that the use of said preparations by purchasers 
in their homes, will: 

(1) Have any effect in preventing or overcoming baldness or loss 
of hair. 

(2) Cause the hair to take on new life. 

(3) Induce the growth of new hair or stunted hair. 

(4) Cause the permanent elimination of itching of the scalp, dan- 
druff, dryness, or oiliness of the scalp, or prevent or cure other scalp 
disorders. 

(b) That respondents’ formulas or preparations or any of them 
are new or the result of new discoveries. 

(c) That respondents or any of their employees have had competent 
training in dermatology or other branches of medicine pertaining to 
diagnosis or treatment of scalp disorders affecting the hair, or that 
respondents or any of their employees are trichologists. 
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II. Disseminating or causing to be disseminated by any means any 
advertisement for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase of said preparations in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, which 
advertisement contains any representation prohibited in Paragraph I 
hereof. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents herein shall within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist [as re- 
quired by said declaratory decision and order of February 21, 1954]. 
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In THE MATTER OF 
LACY’S, INC., ET AL. 


DECISION IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION ACT 


Docket 6131. Complaint, Oct. 27, 1953—Decision, Feb. 26, 1954 


Where a corporation and two officers thereof, engaged in the sale of television 
sets and home freezers, in advertising their said freezers by radio broad- 
casts, in newspapers, and through brochures utilized by their salesmen— 

(a) Represented through the use of such terms as “Lacy’s Family Food Plan” 
that they were engaged in the operation of a plan for the purchasing of 
food, when their sole connection with the food business was that they en- 
rolled the purchasers of their freezers in a food purchasing plan operated 
by another concern with which they were in no way affiliated ; 

(b) Represented falsely that participants in said plan could eliminate the re- 
tailer and buy food at wholesale prices or from a wholesaler; 

(c) Represented falsely that participants in the said plan could effect over- 
all monetary savings through the general use of frozen foods in place of 
corresponding foods in other form; 

(d) Represented falsely that the average family could reduce its expenditures 
for food by $30 to $50 per month by participation in the plan they offered; 
that participants in said plan could save 20% to 30% of their food cost; 
and that net monetary savings could be effected by all who purchased and 
used their home freezers; and : 

Where said corporation and individuals in advertising certain television sets— 

(e) Represented that they were making bona fide offers to sell various sets 
advertised, including Admiral, General Electric, and others, at the prices_ 
specified from time to time through newspaper advertisements and radio 
broadcasts in which they offered to give a demonstration of the sets in the 
homes of persons interested ; 

When in fact said offers were made to induce prospective purchasers to visit 
their stores or to obtain leads as to persons interested in the purchase of 
sets in order that they could be solicited in their homes by respondents’ 
salesmen; and respondents and their salesmen, at their place of business 
and in calling upon persons at their homes, in many instances, failed to 
demonstrate the advertised sets or disparaged the design, workmanship, 
and performance thereof and attempted to demonstrate and sell different 
and more expensive sets: 


Held, That such acts and practices constituted unfair and deceptive acts and 
practices in commerce. 


Before Mr. William L. Pack, hearing examiner. 
Mr. John J. McNally for the Commission. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission 
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and Order to File Report of Compliance”, dated February 26, 1954, 
the initial decision in the instant matter of hearing examiner William 
L. Pack, as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY WILLIAM L. PACK, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 27, 1953, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of that Act. Respondents Lacy’s, Inc., William Warsaw 
~and Hyman Goodbinder filed no answers to the complaint, nor did 
they enter any appearance at a hearing held on January 8, 1954, by the 
above-named hearing examiner, theretofore duly designated by the 
Commission, such hearing being held in accordance with notice given 
in the complaint. Respondents Eugene H. Rietzke and Hyman M. 
Goldstein filed answers to the complaint but did not appear at the 
hearing. Thereafter, the proceeding regularly came on for final con- 
sideration by the hearing examiner upon the complaint, the answers 
of respondents Eugene H. Rietzke and Hyman M. Goldstein, and the 
default of the other respondents, and the hearing examiner, having 
duly considered the matter, finds that this proceeding is in the interest 
of the public and makes the following findings as to the facts, con- 
clusion drawn therefrom, and order. 


FINDINGS AS TO THE FACTS 


Paracrapyu 1. Respondent Lacy’s, Inc., is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of Delaware, with its general office and principal place of busi- 
ness located at Eighth and E Streets, N. W., Washington, D. C. 
Respondents William Warsaw and Hyman Goodbinder are, re- 
spectively, President and Vice President of the corporate respondent 
and formulate, direct and control its affairs and policies. 

Respondent Eugene H. Rietzke and Hyman M. Goldstein, while 
admitting in their answers that they have been officers of the corporate 
respondent, allege that their duties were in no way connected with the 
formulation, direction or control of the advertising or sales policies or 
activities of the corporation, and that they have not at any time par- 
ticipated in the formulation, direction or control of such policies or 
activities. Supporting the answers and affidavits by certain other 
parties connected with the corporation who appear to have been in 
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position to have knowledge of the relationship between these two 
respondents and the corporation. At the hearing, counsel supporting 
the complaint stated that no evidence was available to controvert the 
statements in the answers. It is therefore concluded that the com- 
plaint should be dismissed as to these two respondents, and the term 
respondents as used hereinafter will not include these individuals 
unless the contrary is indicated. 

Par. 2. Respondents are now, and for more than one year last past 
have been, engaged in the sale of electrical appliances, including tele- 
vision sets and home freezers. Respondents have made arrangements 
whereby purchasers of said home freezers are enrolled in a food dis- 
tributing organization, operated by a concern unaffiliated with 
respondents, which entitles participants to purchase certain food 
items in bulk quantities. 

Par. 3. In the course and conduct of their business, respondents 
cause said television sets and home freezers, when sold, to be trans- 
ported to the purchasers thereof at their places of residence in the Dis- 
trict of Columbia and in States adjacent thereto, and at all times 
material herein have maintained a course of trade in said television 
sets and home freezers in commerce in the District of Columbia and 
adjacent States. Respondents maintain, and at all times mentioned 
herein have maintained, a course of trade in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act. 

Par. 4. In the course and conduct of their business, respondents, 
through the use of radio and television broadcasts and advertising 
inserted in newspapers have made certain statements with respect to 
their home freezers. Among and typical, but not all inclusive, of said 
statements are the following: 


Over Television Station WTOP-TV, Washington, D. C., May 24, 1952: 


Every time you eat a meal, you COULD be saving money, through the 
Washington Food Savings Plan. Savings of $30 to $50 a month for the 
average family. This is the food plan that’s sweeping the country. The 


plan that makes it possible for you to buy all the food you need at low, low 
prices * * * 


Over Television Station WI'TG-TV, Washington, D. C., July 12, 1952: 


* * * T want to show you how you can own this Gibson freezer or a Deep- 
freeze, Hotpoint, General Electric, or Westinghouse freezer for just 40 cents 
a day, when you buy it from the Washington Food Savings Plan, Also I 
will show you how you can save hundreds of dollars a year on the biggest 
expenditure in your budget * * * your food bill. When you buy a freezer 
for 40¢ a day from the Washington Food Savings Plan they will make 
arrangements so you may buy meats, poultry, vegetables, fish, fruits and 
juices at low, low discount prices at much less than you are now paying at 
your retail food store. You buy only the finest foods, nationally advertised 
brands at way below retail prices * * * You save money because you don’t 
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have a left-over problem * * * you simply freeze it in the freezer where it 
keeps until you are ready to use it again. You can also freeze your own 
foods * * * here’s an example of how you can save money by buying foods 
at the right time. Take poultry for instance. Chickens have gone up as 
much as 7¢ a pound in the last week. With a freezer you could buy all 
food items when the prices are low. The Washington Food Savings Plan 
keeps you posted with their monthly bulletins. When you buy this lovely 
freezer from the Washington Food Savings Plan for only 40¢ a day, you'll 
receive a membership card that entitles you to buy all the food you need and 
it’s delivered right to your door FREE. You don’t have to buy in large 
quantities, you only buy what you need as you need it at low, low discount 
prices. 

Every home should have a freezer. You'll save hundreds of dollars a year. 
Call Republic 8800 * * * for more details. That’s Republic 3800 * * * 
the Washington Food Savings Plan where you can buy this freezer with a 
five-year guarantee for just 40¢ a day. The number is Republic 3800 * * * 
and they will take your call right now. 

Over Radio Station WARL, Arlington, Virginia, February 28, 1953: 
* * * “Today’s Woman” describes the food plans as the hottest cold wave 
ever to hit the country and goes on to say that freezer food plans have 
lowered the food costs for some families as much as 30% * * *. In just a 
moment we'll tell you how you can start saving by joining the Lacy’s Family 
Food Plan. 


March 4, 19538: 


* * * Here’s your chance to Save money on food, and actually to eat better 
than ever before while you're doing it * * *. 


Advertisement in the Washington “Times Herald” issue of June 4, 1952: 


Top of Page: 
LET LACY’S SHOW YOU HOW THE MONEY YOU SAVE ON FOOD PAYS 
FOR YOUR (Depiction of an emblem or trademark and the name “Gibson’’). 
It’s a proven fact and we can show you how LACY’S sponsored Wash- 
ington Food Savings Plan saves you enough on food to pay for your freezer ! 
Right Side: 

1—SAVE MANY DOLLARS—EAT BETTER THAN EVER because you 
buy fresh-frozen packaged foods, you eliminate paying for waste, and you get 
MORE NUTRITION from foods that are frozen before the bodybuilding 
vitamins and minerals are lost. Only the finest crops, U. 8. choice steaks, 
roasts and beef are offered to you. ' 

2—SAVH LOTS OF MONEY THE LACY WAY! Because you buy your 
food at DISCOUNT PRICES—buy in season when prices are lowest—freeze 
low-cost, bulk-cooked food, and leftovers—YOU SAVE ON EVERY SINGLE 
MEAL! 

38—SAVE TIME! SAVE WORK! SAVE GOING TO THE GROCERS. 
Meal planning is easier, quicker, and more balanced all year ’round ; hundreds 
of trips to the store are eliminated—you have more variety, more con- 
venience with a Gibson freezer in your home. 

For membership in a “New Way of Life” come into any of Lacy’s 7 stores 
oreSall today * *. 
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Left Side: 
(Depiction of a Freezer) 
1952 BRANDNEW 10 CU. FT. GIBSON HOME FREEZER $399.95. Your 
savings on the food plan pay your monthly payments. Other GIBSON 
freezers: 13 Cu. Ft. $439.95; 18 Cu. Ft. $614.95. 

From a Brochure utilized by respondents’ salesmen: 


MORE SAVINGS FOR YOU. Comparison table—savings in waste (chart 
showing various vegetables, fruits, fish, and poultry—columns headed “FRO- 
ZEN FOOD,” “FRESH FOOD,” AND “% WASTE ELIMINATED”). 

* * * oll factors considered, frozen foods are more economical * * *. 
SAVE THOSE LEFTOVERS and save more money (Depiction of a table, a 
home freezer and a rubbish can). 

20%—Start Saving Here—(pointing to freezer). 

20%—Stop Waste Here—(pointing to rubbish can). 

HERE’S HOW THIS FOOD PLAN OPERATES (Depiction of a truck 
leaving a farm, bypassing a retail store which is crossed out with a large 
X. The truck is labeled “WASHINGTON FOOD SAVINGS PLAN.”) 

SAVE THE DISCOUNT. 


Respondents’ salesmen exhibit literature to prospective purchasers 
of home freezers containing the same or similar statements as afore- 
said and make oral statements of the same or like import. 

Par. 5. Through the use of the foregoing statements and others of 
the same import, but not specifically set out herein, respondents repre- 
sented, directly or by implication: 

1. That they are engaged in the operation of a food-purchasing 
plan. 

2. That participants in said plan can eliminate the retailer and buy 
food at wholesale prices or from a wholesaler. 

3. That participants in said plan can effect overall monetary sav-. 
ings through the general use of frozen foods in place of corresponding 
foods in other forms. 

4. That the average family can reduce its expenditures for food by 
$30 to $50 per month by participation in the plan offered by respond- 
ents. 


5. That participants in said plan can save 20% to 30% of their 
food costs. 


6. That net monetary savings can be effected by all who purchase 
and use respondents’ home freezers. 

Par. 6. The aforesaid statements and representations are false, mis- 
leading, and deceptive. In truth and in fact: 

1. Respondents are engaged in the sale of electrical appliances, in- 
cluding home freezers and television sets; not in the food business. 
Their sole connection with the food business is that they enroll the 
purchasers of their freezers in a food-purchasing plan operated by 
another concern with which they are in no way affiliated. 
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2. The food-distributing organization, from which participants in 
said food plan purchase, is not a wholesaler and the prices at which 
participants purchase are not wholesale prices. 

3. In the main, frozen foods purchased through said plan will cost 
more per edible pound than corresponding foods in other available 
forms normally consumed by the public. No overall saving in food 
costs will be accomplished by the general substitution of frozen foods, 
purchased through said plan, for corresponding foods in other forms. 

4. In the main, food plan prices are considerably in excess of usual 
retail prices of corresponding foods in other forms and are close to, 
and in some instances identical with, usual retail prices of similar 
frozen foods. 

For a saving of $30 to $50 per month on the family food bill effected 
by participation in said plan, the family’s monthly food bill prior to 
participation must have been far in excess of that which is usual for 
many families, and such participation will not in any substantial num- 
ber of instances result in a saving of $30 to $50 per month. 

5. The prices of most items available through said food plan are 
more than 80% of the prices thereof in usual retail channels. Par- 
ticipation in the plan will not, in any substantial number of instances, 
result in savings of 20 to 80% of participants’ food costs. 

6. In a substantial number of instances, the purchase and use of a 
home freezer will not result in net monetary savings. In such in- 
stances the increase in expenses directly attributable to the purchase 
and use of a freezer will eliminate savings, if any, which may be ef- 
fected through the purchase of food in bulk quantities. Among the 
expenses which will be thus incurred are the costs of financing where 
credit is used and of operation, maintenance and depreciation of the 
home freezer. 

Par. 7. In the course and conduct of their business, respondents, 
through the use of radio broadcasts and advertisements inserted in 
newspapers, have made certain statements with respect to television 
sets and other appliances. Among and typical, but not all inclusive, 
of said statements are the following: 


From the “Washington Post” issue of June 22, 1952. 
ON SALE MONDAY AT LACY’S 7 STORES 
1951 and 1952 orig. $249.95 to $319.95 ADMIRAL, 
GENERAL ELECTRIC, EMERSON, ZENITH, TELETONE, 
MOTOROLA, PHILCO, HALLICRAFTERS, CROSLEY and 
other famous 16’’, 17’’ and 20’’ console and table 
T. V. $99. (depictions of eight television sets) 


Respondents also offered, from time to time, through radio broad- 
casts and through advertisements inserted in newspapers, to give a 
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demonstration of, and to sell, television sets at various stated prices, 
in the homes of those members of the public who request to have the 
advertised set demonstrated. 

Par. 8. Through the use of the foregoing statements and others of 
the same import, but not specifically set out herein, respondents repre- 
sented that they were making bona fide offers to sell the advertised tele- 

vision sets at the stated prices. 

Par. 9. The aforesaid statements and representations are false, mis- 
leading and deceptive. In truth and in fact, said offers to sell the 
advertised television sets were not bona fide offers to sell said items. 

_ On the contrary, said offers were made for the purpose of inducing 
prospective purchasers of television sets to visit respondent’s stores, 
or to obtain leads as to persons interested in the purchase of television 
sets in order that they could be solicited in their home by respondents’ 
salesmen. 

Respondents and their salesmen, at their place of business and in 
calling upon persons at their homes, in many instances failed to dem- 
onstrate the advertised television sets, or disparaged the design, work- 
manship and performance of said television sets, and attempted to 
demonstrate and sell different and more expensive television sets than 
those advertised. 

Par. 10. The use by respondents of said false and misleading state- 
ments and representations had the capacity and tendency to mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous and mistaken belief that the statements and representations 
contained therein were true, and to induce the purchase of substantial 
quantities of respondents’ freezers and television sets by reason of such 
erroneous and mistaken belief. 


CONCLUSION 


The acts and practices of respondents as herein found are all to the 
prejudice of the public, and constitute unfair and deceptive acts and 
practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER 


It is ordered, That respondents, Lacy’s, Inc., a corporation, and its 
officers, and William Warsaw and Hyman Goodbinder, individually, 
and respondents’ representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale or distribution in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, of electrical appliances, including 
home freezers and television sets, do forthwith cease and desist from: 
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1. Representing, through the use of such terms as “Lacy’s Family 
Food Plan” or in any other manner, that they are engaged in the 
operation of a plan for the purchasing of food. 

2. Representing, directly or by implication, that participants in 
such plan can eliminate the retailer or buy at wholesale prices or from 
a wholesaler. 

3. Representing, directly or by implication, that overall monetary 
savings may be effected through the general use of frozen foods in 
place of corresponding foods in other forms. 

4, Representing, directly or by implication, that any stated overall 
monetary saving can be effected through participation in such plan 
unless, in immediate connection therewith, the amount of the expend- 
iture for foods available through such plan which is necessary to 
effect such saving is disclosed. 

5. Misrepresenting the difference between the price of foods avail- 
able under the plan and the price of such foods in usual retail chan- 
nels, or the percentage of food costs which can be saved by participa- 
tion in such plan. 

6. Representing that net monetary savings, however expressed, can 
be effected by the use of freezers purchased from respondents, unless 
the costs of operation, maintenance, and depreciation and, in the event 
that the freezer is purchased on credit, the costs of such credit, are 
taken into account. 

7. Representing, directly or by implication, that television sets or 
other appliances are being offered for sale, when such offer is not a 
genuine and bona fide offer to sell the television sets or other appli- 
ances so offered. 

It is further ordered, 'That the complaint be, and it hereby is, dis- 
missed as to respondents Hyman M. Goldstein and Eugene H. Rietzke. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondents, Lacy’s, Inc., a corporation, Wil- 
liam Warsaw and Hyman Goodbinder, individually, shall, within 
sixty (60) days after service upon them of this order, file with the 
Commission, a report in writing setting forth in detail the manner and 
form in which they have complied with the order to cease and desist 
[as required by said declaratory decision and order of February 26, 
1954]. 

4034435748 
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In THE MATTER OF 


DISTILLERS CORPORATION-SEAGRAMS, LTD., ET AL. 


CONSENT SETTLEMENT IN REGARD TO THE ALLEGED VIOLATION OF THE 


FEDERAL TRADE COMMISSION ACT 


Docket 6047. Complaint, Sept. 24, 1952—Decision, Mar. 2, 1954 


Where 13 corporations which were engaged in the production, sale, and distri- 


bution of alcoholic beverages; were direct or indirect subsidiaries of a 
Canadian corporation which had created or acquired and owned directly or 
indirectly a large number of subsidiary corporations thus engaged; were in- 
cluded, as such subsidiaries, among the members of such subsidiary organiza- 
tion, utilized, among other purposes, to facilitate the sale and distribution of 
alcoholic beverages under various trade-marks, brands, and trade names 
so that at least some of said respondents should sell or distribute to persons 
other than those owned or controlled by any of them, i. e., those outside the 
group, such beverages for public consumption under trade-marks, brands, 
and trade names which were in competition, except insofar as restricted 
as below set forth, with similar alcoholic beverages likewise sold or dis- 
tributed as such to persons under different trade-marks, brands, and trade 
names, by other similar subsidiary respondents; were engaged in the inter- 
state sale of such beverages to wholesalers or others located throughout 
the country ; constituted collectively, along with their affiliated and subsidi- 
ary corporations, one of the largest producers and sellers of alcoholic bever- 
ages in the United States, the gross sales of which as such were in excess 
of $200,000,000 in 1951; and, in the case of each, were in competition with 
one or more of the other respondents in such sales, except as hindered, 
lessened, or suppressed as below set forth— 


With intent and effect of restricting and hindering their aforesaid competition 


(a) 
(b) 


(c) 


(d) 


in commerce in the sale and distribution of such beverages to persons other 
than those owned or controlled by any of them, through combination, con- 
spiracy, cooperation, and planned common courses of action, and as part 
thereof, for more than five years past— 

Raised, fixed, stabilized, or maintained prices; 

Discussed, conferred, and exchanged information by correspondence and 
otherwise between and among themselves or with other concerns affiliated 
with or wholly or partly owned or controlled by them, for the purpose or 
with the effect of establishing or maintaining prices, terms, or conditions 
of sale or of securing adherence to prices, terms, or conditions of sale; 
Met with one another or with retail liquor dealers or with representatives 
of retail liquor dealer associations for the purpose or with the effect of 
reaching agreement as to the employment of resale price maintenance con- 
tracts or arrangements; of adjusting or increasing resale prices after tax 
rate changes; and of reaching agreements as to the use of resale price 
maintenance contracts or arrangements as a means of fixing, raising, stabi- 
lizing, or maintaining prices; 


Used common directors or officers as a means of raising, fixing, stabilizing, 
or maintaining prices; 
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(e) Policed or enforced, or attempted to police or enforce, illegal resale price 
maintenance contracts or arrangements; and 

(f) HEffected or maintained conditions, agreements, contracts, understandings, 
or arrangements, both express and implied, requiring that distributors or 
other purchasers give notice in advance of dealing in any alcoholic beverage 
product produced or sold by any competitor or competitors of respondents, 
the tendency of which was to preclude distributors of alcoholic beverages 
frem selling or handling products sold by competitors of respondents: 

Held, That such acts and practices constituted unfair acts and practices in 
commerce and ubfair methods of competition therein. 


Before Mr. Frank Hier, hearing examiner. 
Mr. Lynn C. Paulson and Mr. Joseph J. Gercke for the Commission. 
White & Case, of New York City, for respondents. 


CONSENT SETTLEMENT ? 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on September 24, 1952, issued and sub- 
sequently served its complaint on the respondents named in the com- 
plaint, charging them with the use of unfair methods of competition 
and/or unfair acts and practices in violation of the provisions of said 
Act. 

The respondents, desiring that this proceeding be disposed of by 
the consent settlement procedure provided in Rule V of the Commis- 
sion’s Rules of Practice, solely for the purpose of this proceeding, any 
review thereof, and the enforcement of the order consented to, and 
conditioned upon the Commission’s acceptance of the consent settle- 
ment hereinafter set forth, and in leu of the answers to said complaint 
heretofore filed and which, upon acceptance by the Commission of this 
settlement, are to be withdrawn from the record, hereby (and prior to 
the commencement of the taking of any testimony herein) : 

(1) Admit all the jurisdictional allegations set forth in the com- 
plaint as to them. 

(2) Consent that the Commission may enter the matters herein- 
after set forth as its findings as to the facts, conclusion and order to 
cease and desist. It is understood that the respondents, in consenting 
to the Commission’s entry of said findings as to the facts, conclusion 


1The Commission’s ‘Notice’ announcing and promulgating the consent settlement as 
published herewith, follows: 

Counsel supporting the complaint having stated that evidence is not available to sup- 
port the allegations of the complaint other than those covered by the consent settlement 
tendered by the parties in this proceeding, a copy of which is served herewith, the said 
consent settlement was accepted by the Commission on March 2, 1954 and ordered 
entered of record as the Commission’s findings as to the facts, conclusions, and order in 
disposition of this proceeding. 

The time for filing report of compliance pursuant to the aforesaid order runs from the 
date of service hereof. 
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and order to cease and desist, specifically refrain from admitting or 
denying that they have engaged in any of the acts or practices stated 
therein to be in violation of law. 

(3) Agree that this consent settlement may be set aside in whole 
or in part under the conditions and in the manner provided in para- 
eraph (f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe, were unlawful, 
the conclusion based thereon, and the order to cease and desist, all of 
which the respondents consent may be entered herein in final dis- 
position of this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent Joseph E. Seagram & Sons, Inc., is a 
wholly owned subsidiary of Distillers Corporation-Seagrams, Ltd., 
and is a corporation organized and existing under and by virtue of the 
laws of the State of Indiana and has its main office and principal place 
of business at 405 Lexington Avenue, New York 17, New York. 

Respondent Seagram-Distillers Corporation is a wholly owned sub- 
sidiary of respondent Joseph E. Seagram & Sons, Inc., and is a cor- 
poration organized and existing under and by virtue of the laws of the 
State of Delaware and has its main office and principal place of busi- 
ness at 405 Lexington Avenue, New York 17, New York. 

Respondent Distillers Products Sales Corporation is a jointly owned 
subsidiary of respondents Seagram Distillers Corporation and Calvert 
Distillers Corporation and is a corporation organized and existing 
under and by virtue of the laws of the State of Massachusetts and has 
its main office and principal place of business at 648 Beacon Street, 
Boston, Massachusetts. 

Respondent Frankfort Distilleries, Incorporated, is a wholly owned 
subsidiary of Chivas Brothers Import Corporation, a subsidiary of 
respondent Joseph E. Seagram & Sons, Inc., and is a corporation or- 
ganized and existing under and by virtue of the laws of the State of 
Delaware and has its main office and principal place of business at 
405 Lexington Avenue, New York 17, New York. 

Frankfort Distillers Corporation is a wholly owned subsidiary of © 
respondent Frankfort Distilleries, Incorporated, and is a corporation 
organized and existing under and by virtue of the laws of the State of 
Delaware, and has its main office and principal place of business at 50 
Rockefeller Plaza, New York 17, New York 

Respondent Paul Jones and Company, Inc., is a wholly owned sub- 
sidiary of respondent Joseph E. Seagram & Sons, Inc., and is a cor- 
poration organized and existing under and by virtue of the laws of 
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the State of Maryland and has its main office and principal place of 
business at Box 357, Baltimore, Maryland. 

Respondent Hunter- Wilson Distilling Co., Inc., is a jointly owned 
subsidiary of respondents Joseph E. Seagram & Sons, Inc., and Galla- 
gher & Burton, Inc., and is a corporation organized and existing under 
and by virtue of the laws of the State of Maryland and has its main 
office and principal place of business at Dundalk, Baltimore, Mary- 
land. 

Respondent Gallagher & Burton, Inc., is a wholly owned subsidiary 
of respondent Joseph E. Seagram & Sons, Inc., and is a corporation 
organized and existing under and by virtue of the laws of the State of 
Kentucky and has its main office and principal place of business at 
Baltimore (Relay), Maryland. 

Respondent Carstairs Bros. Distilling Co., Inc., is a wholly owned 
subsidiary of respondent Joseph E. Seagram & Sons, Inc., and is a cor- 
poration organized and existing under and by virtue of the laws of the 
State of Maryland, and has its main office and principal place of busi- 
ness at Baltimore (Relay), Maryland. 

Respondent The Calvert Distilling Co. is a wholly owned subsidiary 
of respondent Joseph E. Seagram & Sons, Inc., and is a corporation 
organized and existing under and by virtue of the laws of the State 
of Maryland and has its main office and principal place of business at 
Baltimore (Relay), Maryland. 

Respondent Calvert Distillers Corporation is a wholly owned sub- 
sidiary of respondent The Calvert Distilling Co., and is a corporation 
organized and existing under and by virtue of the laws of the State 
of Maryland, and has its main office and principal place of business 
at 405 Lexington Avenue, New York 17, New York. 

Respondent Julius Kessler Distilling Co., Inc., is a wholly owned 
subsidiary of respondent The Calvert Distilling Co., and is a corpora- 
tion organized and existing under and by virtue of the laws of the 
State of Indiana, and has its main office and principal place of business 
at Lawrenceburg, Indiana. 

Respondent Distillers Distributing Corporation is a wholly owned 
subsidiary of respondent Joseph E. Seagram & Sons, Inc., and is a cor- 
poration organized and existing under and by virtue of the laws of the 
State of Delaware and has its main office and principal place of busi- 
ness at 405 Lexington Avenue, New York 17, New York. 

Par. 2. Distillers Corporation-Seagrams, Ltd., a Canadian corpora- 
tion, has caused to be created or acquired, and owns, directly or through 
subsidiary corporations, a large number of subsidiary corporations en- 
gaged in the production, sale and distribution of alcoholic beverages. 
Among said subsidiaries are the respondents named herein, viz: Jo- 
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seph E. Seagram & Sons, Inc., Seagram-Distillers Corporation, Dis- 
tillers Products Sales Corporation, Frankfort: Distilleries, Incorpo- 
rated, Frankfort Distillers Corporation, Paul Jones and Company, 
Inc., Hunter-Wilson Distilling Co., Inc., Gallagher & Burton, Inc., 
Carstairs Bros. Distilling Co., Inc., The Calvert Distilling Co., Cal- 
vert Distillers Corporation, Julius Kessler Distilling Co., Inc., Dis- 
tillers Distributing Corporation. This corporate subsidiary organi- 
zation is utilized, among other purposes, to facilitate the sale and dis- 
tribution of alcoholic beverages under various trade-marks, brands 
and trade names so that at least some of said respondents sell or dis- 
tribute to persons other than those owned or controlled by any of the 
respondents, alcoholic beverages intended for ultimate consumption by 
the public under trade-marks, brands and trade names which are in 
competition, except insofar as competition has been restricted and 
lessened by the acts and practices herein set forth, with similar alco- 
holic beverages sold or distributed to persons other than those owned 
or controlled by any of the respondents under different trade-marks, 
brands and trade names by other respondents herein, all of whom are 
subsidiaries of Distillers Corporation-Seagrams, Ltd. 

Par. 3. Respondents sell or cause to be sold alcoholic beverages to 
wholesalers or others located throughout the several States of the 
United States and in the District of Columbia, and said alcoholic 
beverages, when sold as aforesaid, are transported to said wholesalers 
or others in states other than the state or place of production or sale of 
said alcoholic beverages, so that these respondents are now and have 
been for more than five years last past engaged in trade and commerce 
in said products between and among the various States of the United 
States and in the District of Columbia. 

The respondents named herein, and their affiliated and subsidiary 
corporations, are collectively one of the largest producers and sellers 
of alcoholic beverages in the United States. The gross sales of all 
members of the Seagram group were in excess of $200,000,000 in 1951. 

Par. 4. Each respondent has been and now is in competition with 
one or more of the other respondents named herein, and with others 
in making, or seeking to make, sales of alcoholic beverages in commerce 
between and among the various States of the United States, except in- 
sofar as said competition has been hindered, lessened, restricted or sup- 
pressed by the combination and practices which they engaged in and 
which are herein set forth. 

For more than five years last past, and continuing to the present 
time, the respondents hereinbefore named and described have acted for 
the purpose and with the effect of restricting and hindering competi- 
tion in commerce in the sale and distribution of alcoholic beverages to 
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persons other than those owned or controlled by any of the respondents 
in that they have, through combination, conspiracy, cooperation and 
planned common courses of action, and as part and parcei thereof, 
done and performed things, acts and practices as follows: 

(a) Raised, fixed, stabilized or maintained prices. 

(b) Discussed, conferred and exchanged information by correspond- 
ence and otherwise between and among themselves or with other con- 
cerns affiliated with or wholly or partly owned or controlled by them 
for the purpose or with the effect of establishing or maintaining prices, 
terms or conditions of sale or of securing adherence to prices, terms 
or conditions of sale. 

(c) Met with one another or with retail liquor dealers or with repre- 
sentatives of retail liquor dealer associations for the purpose or with 
the effect of reaching agreement as to the employment of resale price 
maintenance contracts or arrangements; of adjusting or increasing 
resale prices after tax rate changes; of reaching agreements as to the 
use of resale price maintenance contracts or arrangements as a means 
of fixing, raising, stabilizing or maintaining prices. 

(d) Used common directors or officers as a means of raising, fixing, 
stabilizing or maintaining prices. . 

(e) Policed or enforced, or attempted to police or enforce, illegal 
resale price maintenance contracts or arrangements. 

(f) Effected or maintained conditions, agreements, contracts, under- 
standing or arrangements, both express and implied, requiring that 
distributors or other purchasers give notice in advance of dealing in 
any alcoholic beverage product produced or sold by any competitor or 
competitors of respondents, the tendency of which was to preclude 
distributors of alcoholic. beverages from selling or handling products 
sold by competitors of respondents. 


CONCLUSION 


The aforesaid acts and practices constitute unfair acts and practices 
and unfair methods of competition in interstate commerce within the 
intent and meaning of Section 5 of the Federal Trade Commission Act, 
as amended. 


ORDER TO CEASE AND DESIST 


Itis ordered, That the respondents, Joseph E. Seagram & Sons., Inc.,. 
a corporation, Seagram Distillers Corporation, a corporation, Dis- 
tillers Products Sales Corporation, a corporation, Frankfort Distil- 
leries, Incorporated, a corporation, Frankfort Distillers Corporation, 
a corporation, Paul Jones and Company, Inc., a corporation, Hunter- 
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Wilson Distilling Co., Inc., a corporation, Gallagher & Burton, Inc., 
a corporation, Carstairs Bros. Distilling Co., Inc., a corporation, The 
Calvert Distilling Co., a corporation, Calvert Distillers Corporation, a 
corporation, Julius Kessler Distilling Co., Inc., a corporation, and 
Distillers Distributing Corporation, a corporation, directly or indi- 
rectly, through their officers, agents, representatives or employees, in 
or in connection with the offering for sale, sale or distribution in 
commerce between and among the several States of the United States 
and in the District of Columbia, of alcoholic beverages, do forthwith 
cease and desist from entering into, cooperating in, carrying out or 
continuing any combination, conspiracy, cooperation or planned com- 
mon course of action between any two or more of said respondents 
engaged in competition in the sale of alcoholic beverages to persons 
other than those owned or controlled by any of the respondents, or 
between any one or more of said respondents and any wholly or partly 
owned subsidiary or affiliated concern not a party hereto, engaged in 
competition in the sale of alcoholic beverages to persons other than 
those owned or controlled by any of the respondents, to do or perform 
any of the following acts or things: 

(1) Raise, fix, stabilize or maintain prices; 

(2) .Discuss, confer or exchange information for the purpose or with 
the effect of establishing or maintaining prices, terms or conditions 
of sale, or of securing adherence to prices, terms or conditions of sale; 

(3) Exchange information with or meet with any retail liquor 
dealer or with any representative of any retail liquor dealer associa- 
tion, or others for the purpose or with the effect of reaching agreement 
as to the employment of any resale price maintenance contract or 
arrangement, of adjusting or increasing resale prices after tax rate 
changes, or of reaching agreement as to the use of any resale price 
maintenance contract or arrangement as a means of raising, fixing, 
stabilizing or maintaining prices ; 

(4) Use common directors or officers as a means of raising, fixing, 
stabilizing or maintaining prices; 

(5) Enter into any resale price maintenance contract or arrange- 
ment, or police, enforce, or attempt to police or enforce any such 
contract or arrangement. 

It is further ordered, That each of the respondents, directly or in- 
directly, through its officers, agents, representatives or employees, do 
forthwith cease and desist from effecting or maintaining any condi- 
tion, agreement, contract, understanding or arrangement, express or 
implied, providing that any distributor or any other purchaser shall 
be required to give notice in advance of dealing in any alcoholic 
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beverage product produced or sold by any competitor or competitors of 
respondents. 

Provided, That nothing herein contained shall be construed to limit 
or otherwise affect any right with respect to resale price maintenance 
contracts or arrangements which any of the respondents may have 
under Section 5 of the Federal Trade Commission Act as amended by 
_ the McGuire Act (Public Law 542, 82d Cong., Chap. 745, Second 
Session, Approved July 14, 1952). 

Provided further, That if, as a result of any valid statute or regula- 
tion of any state, territory, or possession or subdivision thereof, 
adopted pursuant to the Twenty-first Amendment to the Constitution 
of the United States, relating to the offering for sale, sale or distribu- 
tion of alcoholic beverages, respondents, or any of them, or one or more 
of their wholly or partly owned subsidiaries or affiliated concerns, as a 
condition of doing business in said state, territory, possession or sub- 
division thereof, engage in acts or practices which, upon a prima facie 
showing on the record herein (not overcome by answer) may be con- 
strued by the Federal Trade Commission as violating any provision 
of the foregoing order, the Commission agrees that it will reopen this 
order solely for the purpose of determining whether to alter, modify 
or set aside such provision and that it will suspend such provision of 
this order, pending disposition of the issue as to whether such pro- 
vision should be altered, modified or set aside. This proviso shall be 
without prejudice to, and nothing herein contained shall be construed 
to limit or otherwise affect, any defense which may otherwise be 
available to any respondent, in any proceeding to enforce the fore- 
going order or based on an alleged violation thereof. 

It is further ordered, That Distillers Corporation-Seagrams, Ltd., a 
corporation, Seagram, Inc., a corporation, Distillers Warehouses, Inc., 
a corporation, William Jameson & Company, Inc., a corporation, Car- 
stairs Distillers Corporation, a corporation, and The Pharma-Craft 
Corporation, a corporation, are hereby dismissed from this proceeding ; 
such dismissals are without prejudice. 

It is further ordered, That Seagram Sales Corporation, a corpora- 
tion, Sea-Cal-Frank corporation, a corporation, and Browne- Vintners 
Co., Inc., a corporation, are hereby dismissed from this proceeding. 
Provided, however, that the dismissal of these three corporations is 
without prejudice and is not to be construed in any sense as exempting 
said corporations from the application of any of the provisions of the 
order to cease and desist as are applicable to any concern wholly or 
partly owned or controlled by or affiliated with any one or more of 
the respondents herein. 

It is further ordered, That the respondents shall, within twelve 
months after the service upon them of this order, file with the Com- 
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mission a report in writing setting forth in detail the manner and 
form in which they have complied with this order. 
Joseph E. Seagram & Sons, Inc. 
By (Sgd) Frank R. Schwengel, 
President. 
Seagram Distillers Corporation 
By (Sgd) Herbert W. Evenson, 
Ewecutive Vice President. 
Distillers Products Sales Corporation 
By (Sgd) Frank R. Schwengel, 
President. 
Frankfort Distilleries, Incorporated 
By (Sgd) Arthur Hiller, 
Vice President. 
Frankfort Distillers Corporation 
By (Sgd) Ellis D. Slater, 
President. 
Paul Jones and Company, Inc. 
By (Sgd) Alex F. Bracker, 
President. 
Hunter-Wilson Distilling Co., Ine. 
By (Sgd) Frank E. Desmond, 
President. 
Gallagher & Burton, Inc. 
By (Sgd) James E. Friel, 
Vice President. 
Carstairs Bros. Distilling Co., Ine. 
By (Sgd) James E. Friel, 
Vice President. 
The Calvert Distilling Co. 
By (Sgd) James E. Friel, 
Vice President. 
Calvert Distillers Corporation 
By (Sgd) Tubie Resnik, 
Executive Vice President. 
Julius Kessler Distilling Co., Ine. 
By (Sgd) Frank R. Schwengel, 
President. 
Distillers Distributing Corporation 
By (Sgd) James E. Friel, 


Vice President. 
Date: November 19, 1953. 
The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record on this 2nd day of 
March, 1954. 
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SCHENLEY INDUSTRIES, INC. ET AL. 


CONSENT SETTLEMENT IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6048. Complaint, Sept. 24, 1952—Decision, Mar. 2, 1954 


Where a corporation which had caused to be created or acquired, and owned 
directly through subsidiaries, a large number of subsidiary corporations 
engaged in the production, sale, and distribution of alcoholic beverages; and 
four subsidiary members of said corporate subsidiary organization, which 
was utilized, among other purposes, to facilitate the sale and distribution 
of alcoholic beverages under various trade-marks, brands, and trade names 
so that at least some of said respondents should sell or distribute to persons 
other than those owned or controlled by any of them, i. e., those outside the 
group, such beverages for public consumption under trade-marks, brands, 
and trade names which were in competition, except insofar as restricted 
as below set forth, with similar alcoholic beverages likewise sold or dis- 
tributed such to persons, under different trade-marks, brands, and trade 
names, by other similar subsidiary respondents; were engaged in the inter- 
state sale of such beverages to wholesalers or others located throughout the 
country ; constituted collectively, along with their affiliated and subsidiary 
corporations, one of the largest producers and sellers of alcoholic beverages 
in the United States, the gross sales of which as such were in excess of 
$200,000,000 in 1951; and, in the case of each, were in competition with one 
or more of the other respondents in such sales, except as hindered, lessened, 
or suppressed as below set forth— 

With intent and effect of restricting and hindering their aforesaid competition 
in commerce in the sale and distribution of such beverages to persons other 
than those owned or controlled by any of them, through combination, con- 
spiracy, cooperation, and planned common courses of action, and as part 
thereof, for more than five years past— 

(a) Raised, fixed, stabilized, or maintained prices ; 

(b) Discussed, conferred, and exchanged information by correspondence and 
otherwise between and among themselves or with other concerns affiliated 
with or wholly or partly owned or controlled by them, for the purpose or 
with the effect of establishing or maintaining prices, terms, or conditions 
of sale or of securing adherence to prices, terms, or conditions of sale; 

(ec) Met with one another or with retail liquor dealers or with representatives 
of retail liquor dealer associations for the purpose or with the effect of 
reaching agreement as to the employment of resale price maintenance con- 
tracts or arrangements; of adjusting or increasing resale prices after tax 
rate changes; and of reaching agreements as to the use of resale price 
maintenance contracts or arrangement as a means of fixing, raising, 
stabilizing, or maintaining prices ; 

(d) Used common directors or officers as a means of raising, fixing, stabilizing, 
or maintaining, prices ;.and 

(e) Policed or enforced, or attempted to police or enforce, illegal resale price 
maintenance contracts or arrangements: 
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Held, That such acts and practices constituted unfair acts and practices in 
commerce and unfair methods of competition therein. 


Before Mr. Frank Hier, hearing examiner. 

Mr. Lynn C. Paulson and Mr. Joseph J. Gercke for the Commission. 

Chadbourne, Parke, Whiteside, Wolf & Brophy, of New York City, 
for respondents. ; 


CONSENT SETTLEMENT ?* 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on September 24, 1952, issued and 
subsequently served its complaint on the respondents named in the 
complaint, charging them with the use of unfair methods of com- 
petition and/or unfair acts and practices in violation of the provisions 
of said Act. 

The respondents, desiring that this proceeding be disposed of by the 
consent settlement procedure provided in Rule V of the Commission’s 
Rules of Practice, solely for the purpose of this proceeding, and 
review thereof, and the enforcement of the order consented to, and 
conditioned upon the Commission’s acceptance of the consent settle- 
ment hereinafter set forth, and in lieu of the answers to said com- 
plaint heretofore filed and which, upon acceptance by the Commission 
of this settlement, are to be withdrawn from the record, hereby (and 
prior to the commencement of the taking of any testimony herein) : 

1. Admit all the jurisdictional allegations set forth in the complaint 
as to them. 

2. Consent that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion and order to cease and 
desist. It is understood that the respondents, in consenting to the 
Commission’s entry of said findings as to the facts, conclusion and 
order to cease and desist, specifically refrain from admitting or deny- 
ing that they have engaged in any of the acts or practices stated 
therein to be in violation of law. 

3. Agree that this consent settlement may be set aside in whole or 
in part under the conditions and in the manner provided in paragraph 
(f) of Rule V of the Commission’s Rules of Practice. 


1The Commission’s “Notice” announcing and promulgating the consent settlement as 
published herewith, follows: 

Counsel supporting the complaint having stated that evidence is not available to sup- 
port the allegations of the complaint other than those covered by the consent settlement 
tendered by the parties in this proceeding, a copy of which is served herewith, the said 
consent settlement was accepted by the Commission on March 2, 1954, and ordered 
entered of record as the Commission’s findings as to the facts, conclusion, and order in 
disposition of this proceeding. 

The time for filing report of compliance pursuant to the aforesaid order runs from the 
date of service hereof. 
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The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason.to believe were unlawful 
the conclusion based thereon, and the order to cease and desist, all of 
which the respondents consent may be entered herein in final disposi- 
tion of this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


ParaGRApH 1. Respondent Schenley Industries, Inc., is a corporation 
organized and existing under and by virtue of the laws of the State 
of Delaware, and has its main office and principal place of business 
at 350 Fifth Avenue, New York, New York. 

Respondent Schenley Distillers, Inc., is a wholly owned subsidiary 
of respondent Schenley Industries, Inc., and is a corporation organ- 
ized and existing under and by virtue of the laws of the State of Dela- 
ware, and has its main office and principal place of business at 350 
Fifth Avenue, New York, New York. 

Respondent Schenley Distributors, Inc., is a wholly owned subsidi- 
ary of respondent Schenley Industries, Inc., and is a corporation or- 
ganized and existing under and by virtue of the laws of the State of 
New York, and has its main office and principal place of business at 350 
Fifth Avenue, New York, New York. 

Respondent. Melrose Distillers, Inc., is a wholly owned subsidiary 
of respondent Schenley Industries, Inc., and is a corporation organ- 
ized and existing under and by virtue of the laws of the State of Mary- 
land, and has its main office and principal place of business at 122 
East 42d Street, New York, New York. 

Respondent Brandy Distillers Corporation is a wholly owned sub- 
sidiary of respondent Schenley Industries, Inc., and is a corporation 
organized and existing under and by virtue of the laws of the State — 
of Delaware, and has it main office and principal place of business at. 
350 Fifth Avenue, New York, New York. 

Par. 2. Respondent, Schenley Industries, Inc., has caused to be 
created or acquired, and owns, directly or through subsidiary corpora- 
tions, a large number of subsidiary corporations engaged in the pro- 
duction, sale and distribution of alcoholic beverages. Among said 
subsidiaries are the respondents herein, viz: Schenley Distillers, Inc., 
Schenley Distributors, Inc., Melrose Distillers, Inc., and Brandy Dis- 
tillers Corporation. This corporate subsidiary organization is util- 
ized, among other purposes, to facilitate the sale and distribution of 
alcoholic beverages under various trade-marks, brands and trade 
names, so that at least some of said respondents sell or distribute to 
persons other than those owned or controlled by any of the respond- 
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ents, alcoholic beverages intended for ultimate consumption by the 
public under trade-marks, brands and trade names which are in com- 
petition, except insofar as competition has been restricted and les- 
sened by the acts and practices herein set forth, with similar alcoholic 
beverages sold or distributed to persons, other than those owned or 


controlled by any of the respondents under different trade-marks, 
brands and trade names by other respondents herein, all of whom are 


subsidiaries of respondent Schenley Industries, Inc. 

Par. 3. Respondents sell or cause to be sold alcoholic beverages to: 
wholesalers or others located throughout the several States of the 
United States and in the District of Columbia, and said alcoholic 
beverages, when sold as aforesaid, are transported to said wholesalers 
or others in states other than the state or place of production or sale of 
said alcoholic beverages, so that these respondents are now and have 
been for more than five years last past, engaged in the trade and com- 
merce in said products between and among the various States of the 
United States and in the District of Columbia. 

The respondents named herein and their affiliated and subsidiary 
corporations are collectively one of the largest producers and sellers of 
alcoholic beverages in the United States. The gross sales of all mem- 
bers of the Schenley group were in excess of $200,000,000 in 1951. 

Par. 4. Each respondent has been and now is in competition with 
one or more of the other respondents named herein, and with others in 
making, or seeking to make, sales of alcoholic beverages in commerce 
between and among the various States of the United States, except 
insofar as said competition has been hindered, lessened, restricted or 
suppressed by the combination and practices which they engaged in 
and which are herein set forth. 

For more than five years last past, and continuing to the present 
time, the respondents hereinbefore named and described have acted 
for the purpose and with the effect of restricting and hindering com- 
petition in commerce in the sale and distribution of alcoholic beverages 
to persons other than those owned or controlled by any of the respond- 
ents, in that they have, through combination, conspiracy, cooperation 
and planned common course of action, and as part and parcel thereof, 
done and performed things, acts and practices as follows: 

(a) Raised, fixed, stabilized or maintained prices. 

(b) Discussed, conferred, and exchanged information by corre- 
spondence and otherwise between and among themselves or with other 
concerns affiliated with or wholly or partly owned or controlled by 
them for the purpose or with the effect of establishing or maintaining 
prices, terms, or conditions of sale or of securing adherence to prices, 
terms, or conditions of sale. ? ) 
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(c) Met with one another or with retail liquor dealers or with repre- 
sentatives of retail liquor dealer associations for the purpose or with 
the effect of reaching agreement as to the employment of resale price 
maintenance contracts or arrangements; of adjusting or increasing 
resale prices after tax rate charges; of reaching agreements as to the 
use of resale price maintenance contracts or arrangements as a means 
of fixing, raising, stabilizing, or maintaining prices. 

(d) Used common directors of officers as a means of raising, fixing, 
stabilizing, or maintaining prices. 

(e) Policed or enforced, or attempted to police or enforce, illegal 
resale price maintenance contracts or arrangements. 


CONCLUSION 


The aforesaid acts and practices constitute unfair acts and prac- 
tices and unfair methods of competition in interstate commerce within 
the intent and meaning of Section 5 of the Federal Trade Commission. 
Act, as amended. 


ORDER TO CEASE AND DESIST 


It is ordered, That the respondents, Schenley Industries, Inc., a 
corporation, Schenley Distillers, Inc., a corporation, Schenley Dis- 
tributors, Inc., a corporation, Melrose Distillers, Inc., a corporation,, 
and Brandy Distillers Corporation, a corporation, directly or indi- 
rectly, through their officers, agents, representatives or employees, in 
or in connection with the offering for sale, sale or distribution in com- 
merce between and among the several States of the United States 
and in the District of Columbia, of alcoholic beverages, do forthwith 
cease and desist from entering into, cooperating in carrying out or 
continuing any combination, conspiracy, cooperation or planned com- 
mon course of action between any two or more of said respondents 
engaged in competition in the sale of alcoholic beverages to persons 
other than those owned or controlled by any of the respondents, or 
between any one or more of said respondents and any wholly or partly 
owned subsidiary or affiliated concern not a party hereto, engaged 
in competition in the sale of alcoholic beverages to persons other than 
those owned or controlled by any of the respondents, to do or perform 
any of the following acts or things: 

(1) Raise, fix, stabilize or maintain prices; 

(2) Discuss, confer or exchange information for the purpose or 
with the effect of establishing or maintaining prices, terms or condi- 
tions of sale, or of securing adherence to prices, terms or conditions 
of sale; 
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(3) Exchange information with or meet with any retail liquor 
dealer or with any representative of any retail liquor dealer associa- 
tion, or others for the purpose or with the effect of reaching agree- 
ment as to the employment of any resale price maintenance contract 
or arrangement, of adjusting or increasing resale prices after tax 
rate changes, or of reaching agreement as to the use of any resale 
price maintenance contract or arrangement as a means of raising, 
fixing, stabilizing or maintaining prices; 

(4) Use common directors or officers as a means of raising, fixing, 
stabilizing, or maintaining prices; 

(5) Enter into any resale price maintenance contract or arrange- 
ment, or police, enforce, or attempt to police or enforce any such con- 
tract or arrangement. 

Provided, That nothing herein contained shall be be construed to 
limit or otherwise affect any right with respect to resale price main- 
tenance contracts or arrangements which any of the respondents may 
have under Section 5 of the Federal Trade Commission Act as 
amended by the McGuire Act (Public Law 542, 82d Cong., Chap. 745, 
Second Session, Approved July 14, 1952). 

Provided further, That if as a result of any valid statute or regula- 
tion of any State, territory or possession or subdivision thereof, 
adopted pursuant to the Twenty-first Amendment to the Constitu- 
tion of the United States, relating to the offering for sale, sale or 
distribution of alcoholic beverages, respondents, or any of them or one 
or more of their wholly or partly owned subsidiaries or affiliated 
concerns, as a condition of doing business in said State, territory, 
possession or subdivision thereof, engage in acts or practices which, 
upon a prima facie showing on the record herein (not overcome by 
answer) may be construed by the Federal Trade Commission as vio- 
lating any provision of the foregoing order, the Commission agrees 
that it will reopen this order solely for the purpose of determining 
whether to alter, modify or set aside such provision and that it 
will suspend such provision of this order, pending disposition of the 
issue as to whether such provision should be altered, modified or set 
aside. ‘This proviso shall be without prejudice to, and nothing herein 
contained shall be construed to limit or otherwise affect, any defence 
which may otherwise be available to any respondent in any proceeding 
to enforce the foregoing order or based on an alleged violation thereof. 

[tis further ordered, That Bernheim Distilling Co., a corporation, is 
hereby dismissed from this proceeding. 

[tis further ordered, That Gibson Distillers, Inc., a corporation, The 
Straight Whiskey Distilling Company of America, a corporation, and 
Three Feathers Distributors, Inc., a corporation, are hereby dismissed 
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from this proceeding. Provided, however, that the dismissal of these 
three corporations is without prejudice and is not to be construed in any 
sense as exempting said corporations from the application of any of the 
provisions of the order to cease and desist as are applicable to any 
concern wholly or partly owned or controlled by or affiliated with any 
one or more of the respondents herein. 

It is further ordered, That the respondents shall, within twelve 
months after the service upon them of this order, file with the Commis- 
sion a report in writing setting forth in detail the manner and form in 
which they have complied with this order, 


Schenley Industries, Inc. 
By (Sed) S. B. Becker 
Sipney B. BEcKeEr, 
Huecutive Vice President. 
Schenley Distillers, Inc. 
By (Sgd) Milton B. Seasonwein 
Minron B. SEasonweEIrn, 
Vice President. 
Schenley Distributors, Inc. 
By (Sed) E. C. Gassenheimer 
E. C. GassENHEIMER, 
Vice President. 
Melrose Distillers, Inc. 
By (Sgd) Milton B. Seasonwein 
Minton B. SeasonweIn, 
Vice President. 
Brandy Distillers Corporation 
By (Sgd) Edward K. Dreier 
Epwarp K. Dreter, 
President. 
Date: November 20, 1953. 
The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record on this 2nd day of 
March 1954. 
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In THE MATTER OF 
PAUL R. DOOLEY, INC. ET AL. 


CONSENT SETTLEMENT IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6109. Complaint, July 20, 1953, Mar. 2, 1954 


Where two corporations and three officers thereof, engaged in the interstate sale 
and distribution of seven medicinal preparations for external use in the 
treatment of conditions of the hair and scalp; 

In carrying on their business through the use of several methods in connection 
with the sale of their various preparations, in accordance with which they 
(1) invited persons, through extensive advertising, to come to their place of 
business for examination and treatment when certain series of treatments 
were recommended and, if agreed to, certain of their medicinal preparations 
were sold to such persons and thus used; (2) sold to persons thus induced to 
visit their offices home treatment kits, with instructions, consisting of certain 
of their preparations and a hair brush; and (8) following advertisements 
which extensively advertised in the places concerned the impending visits of 
their traveling representatives and invited the public to call upon them for 
examination and advice, sent to various cities and towns such representatives 
who recommended purchase of the above-described home treatment kits; 
directly and by implication through statements and representations in their 
said advertisements, principally in newspapers and other periodicals— 

(a) Falsely represented through the use of their said preparations, methods, and 
treatments by their operators in their places of business and by purchase and 
use of said preparations in users’ homes, that baldness and hair loss would be 
prevented and overcome; that fuzz and thin hair would be replaced by thick 
hair; that all local scalp disorders would be prevented and overcome; and 
that itching of the scalp, dandruff, excessive dryness and oiliness of the scalp 
would be permanently eliminated ; 

(b) Represented, as aforesaid, that no one else had access to the formulas for 
their preparations through which such alleged results were accomplished ; 
notwithstanding the fact that they were known to others in the same business 
and there was nothing exclusive about their right to use them; 

(c) Represented, as aforesaid, that baldness was not inherited and in 95% of the 

_ cases was due to infections, diseases of the scalp, neglect, and abuse; the facts 
being that while some cases of baldness may be due to such conditions, most 
cases are due to hereditary factors and to that extent cannot be prevented; 
and 

(d) Falsely represented through referring to their operators as “Trichologists” 
and by other means in their advertising, that said operators had had compe- 
tent training in dermatology and other branches of medicine having to do 
with the diagnosis and treatment of scalp disorders affecting the hair: 

Held, That such acts and practices, under the circumstances set forth, were all to 
the prejudice and injury of the public and constituted unfair and deceptive 
acts and practices in commerce. 


Before Mr. Karl J. Kolb, hearing examiner. 
Mr. Joseph Callaway for the Commission. 


Stephens, Jones, La Fever & Smith, of Los Angeles, Calif., for 
respondents. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 20, 1953, issued and subse- 
quently served its complaint on the respondents named in the caption 
hereof, charging them with the use of unfair and deceptive acts and 
practices in violation of the provisions of said Act. 

The respondents, desiring that this proceeding be disposed of by 
the consent settlement procedure provided in Rule V of the Commis- 
sion’s Rules of Practice, solely for the purpose of this proceeding, any 
review thereof, and the enforcement of the order consented to, and 
conditioned upon the Commission’s acceptance of the consent settle- 
ment hereinafter set forth, and in lieu of answer to said complaint 
heretofore filed, and which upon the acceptance by the Commission 
of this settlement, is to be withdrawn from the record, hereby: 

1. Admit all the jurisdictional allegations set forth in the complaint. 

2. Consent that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 
and desist. It is understood that the respondents, in consenting to the 
Commission’s entry of said findings as to the facts, conclusion, and 
order to cease and desist, specifically refrain from admitting or denying 
that they have engaged in any of the acts or practices stated therein 
to be in violation of the law. 

3. Agree that this consent settlement may be set aside in whole or in 
part under the conditions and in the manner provided in paragraph 
(f) of Rule V of the Commission’s Rules of Practice. 

4, State that respondent Dooley Hair Experts, Inc., makes no sales 
or deliveries to customers located outside the State of California. 

The admitted jurisdictional facts, the statement of the acts and prac- 
tices which the Commission had reason to believe were unlawful, the 
conclusion based thereon, and the order to cease and desist, all of which 
respondents consent may be entered herein in final disposition of this 
proceeding are as follows: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent Paul R. Dooley, Inc., is a corporation 
organized and doing business under and by virtue of the laws of the 
State of California. This respondent is doing business under the 


1The Commission’s ‘‘Notice’ announcing and promulgating the consent settlement as 
published herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on March 2, 1954, and ordered 
entered of record as the Commission’s findings as to the facts, conclusion, and order in 
disposition of this proceeding. ; 

The time for filing report of compliance pursuant to the aforesaid order runs from the 
date of service hereof. 
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fictitious name of Associated Hair Experts and has also done business 
under the names of S. J. Mueller Associates and Mueller Hair & Scalp 
Specialists. Said corporation has its principal office in the City of 
San Diego, California. 

Respondent Paul R. Dooley Associates was also a corporation or- 
ganized and doing business under and by virtue of the laws of the 
State of California, with its principal place of business located at 
3872 Fifth Avenue, San Diego, California. The name of this corpora- 
tion was originally Mueller Hair Experts, Inc., until it was changed in 
1952 to Paul R. Dooley Associates. The name has recently been 
changed again to Dooley Hair Experts, Inc. 

Individual respondents Paul R. Dooley, Eugene P. Dooley, and 
Constance R. Dooley are officers of the said corporate respondents 
and in their capacity as said officers they have and do now formulate, 
direct, and control the policies, acts, and practices of said corporate 
respondents. Said individual respondents also have their offices and 
place of business at 8872 Fifth Avenue, San Diego, California. The 
corporate and individual respondents act and have acted in conjunc- 
tion and cooperation with each other in the performance of the acts 
and practices hereinafter set forth. 

Par. 2. In the course and conduct of their business, the respondents 
for several years last past have been engaged in the sale and distribu- 
tion of various medicinal preparations for external use in the treat- 
ment of conditions of the hair and scalp, including sales of such prep- 
arations through use of them in connection with treatments admin- 
istered by respondents, their representatives and employees. Re- 
spondents cause said preparations when sold, other than in connection 
with treatment as aforesaid, to be shipped from their places of busi- 
ness in the State of California to purchasers thereof located in other 
States of the United States. Respondents maintain and at all times 
mentioned herein have maintained a substantial course of trade in said 
medicinal preparations in commerce between and among the various 
States of the United States. 

Par. 3. Respondents have adopted and use several methods in con- 
nection with the sale of their various preparations. First, respond- 
ents, through extensive advertising, invite persons to come to their 
place of business for examination and treatment, whereupon certain 
series of treatments are recommended. If said treatments are agreed 
to, certain of respondents’ medicinal preparations are sold to such 
persons and used in the process of such treatments. Second, respond- 
ents sell home treatment kits with instructions for use to persons in- 
duced to visit respondents’ said offices by virtue of said advertisements. 
These kits consist of certain of respondents’ medicinal preparations 
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for the treatment of the hair and scalp and a hair brush. Third, re- 
spondents send travelling representatives to various cities and towns, 
whose visits are extensively advertised in the places to be visited, which 
advertisements invite the public to call upon said representatives for 
examination and advice. ‘These representatives recommend purchase 
of the home treatment kits above described. 

Par. 4. In the course and conduct of their aforesaid business, re- 
spondents disseminated and caused the dissemination of advertise- 
ments concerning their said preparations by the United States mails 
and by various other means in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, for the purpose of inducing, and 
which were likely to induce, directly or indirectly, the sale of their said 
medicinal preparations; and respondents also disseminated and caused 
the dissemination of advertisements concerning their said prepara- 
tions, by various means for the purpose of inducing, and which were 
likely to induce, directly or indirectly, the purchase of their said 
preparations in commerce as “commerce” is defined in the Federal 
Trade Commission Act. 

Among and typical of the statements and representations contained 
in said advertisements, principally in newspapers and other periodi- 
cals, disseminated and caused to be disseminated as hereinabove set 
forth, are the following: 


GOING BALD 


Noted hair specialist analyzes scalp troubles free. Dsemonstrates new methods 
that stop hair loss, dandruff, grow stronger thicker hair. 

Thé home treatment combines physical and chemical therapy which the 
individual can easily administer at home. 

Because of this new method of home treatment it is no longer necessary to take 
expensive, troublesome office treatments. 

Baldness most commonly results from infections, local disease of the scalp, 
neglect and abuse. At least 95 percent of today’s baldness is not necessary. It 
isn’t inherited—we inherit hair, not baldness. It isn’t due to any rare and 
untreatable disease. It can be prevented. 

Consult the Dooley Trichologists. * * * Let us determine the cause of your 
trouble by scientific methods, then let us help you regain hair and scalp health— 
and grow thicker, stronger hair. This is accomplished by the use of exclusive 
formulae, which eliminate dandruff, clogged follicles, itching scalp or any one 
or all of the 14 local scalp disorders which lead to baldness. 

Enjoy thick healthy hair all your life. 

If your scalp can still grow ‘fuzz’? come to the Dooley clinic for free 
examination. 

Are you worried about baldness? Thin hair? Dandruff? Itching scalp? 
Exeessively dry or oily hair? Better get professional advice now and save 
your hair before it’s too late. 


Par. 
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5. The formulas for respondents’ preparations as furnished 


by them are as follows: 


No. 


No. 


22; 
Hurosol se fa a A ae Se ee ee 40 
Alkolave S225 5 Bayt le siinmeeigiert Sere 2 gl ee ee oe 750 
Australian ‘Tea: Tree“ Ole eh ene be Seen s ee 2% 
Distillata to 1,000. 

WB Be 
PNP OSO bac acs = ee ee eee 30 
Salicylic Acid2 2327) Sse ea ee ee eer eres 5 
Tincture Cantharides£ 222 220 fa ae ee es See 40 
Alcohol to 1,000. 
14: 
Salicylic AGid 2 ae ee oe ane ne ee ee ee ee eee 2 
Oxyquinoline: Sulfate. 222s. oe 22 es ee eee 1 
AlCORO) oso ose ee ce ee re ee ee 64 
Distillata to 100. 

. 65: 
Oleoresin “Capsicnm:. “222 — Ss a Sn i ee 25 gr. 
Mentholoris 42 22S D2 s2s oe. SS es eS ee a eee 5. dr. 
Olive, O10). 213 S23 eee ea a eee eee 4 oz. 
Oastor, Oll- 2S 8 el eee eee eee eee 1 dr. 
Mineral oil to make one quart. 

. 50: 
Oleoresin’' Capsicum 22 o2s > ee er eee a eee ee 30 gr. 
MethyliSalicylatezsice. 28 2k. OSS tk Se ee ee 5 gr. 
Olive: Oll.( Squibb) a2. Se eae eee ee eee 4 oz. 
Onstor. Ollna 322 te ee ao ae a ee eee ee ee eee 1 dr. 
Mineral oil to make 1 qt. 

. 24; 
CRT OS OU ia ree ee eS ee 20 
@astorHOls ee RIS OCR LE Sek ae oe ee ee eee eee 40 
@in¢ture, Cantharidess: 2222: Jao, 5 ee eee eee — 100 
Aleghola( grain) 28 oe uo oe Se ee eS 500 
Alkolave to 1,000. 
Bi Cova ¢ V0) Res ke ee Oe a eR eer ee ear Ae re PY Le: SE ke 5 

. 60: 
Salleyliev Acids ees Tae ea Se ee ee ee 6 
Glycerine f =isicb Sit ps ee ce ee ee 60 
Alkolave to make 1,000. 
Australian; Tea Tree; Olle. tot ee 2% 


Par. 6. Through the use of the aforesaid statements and representa- 
tions, and others similar thereto not specifically set out herein, re- 
spondents have represented directly and by implication that through 
the use of their said preparations, methods and treatments by their 
operators in their places of business and by purchasers of said prep- 
arations in their homes, baldness and hair loss will be prevented and 
overcome; that hair and scalp health will be regained in all instances}; 
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that fuzz and thin hair will be replaced by thick hair; that all local 
scalp disorders will be prevented and overcome; that deohine of the 
scalp, dandruff, excessive dryness and oiliness of the scalp mill be per- 
manently sliminnted and that no one else has access to the formulas for 
their preparations through which these results are accomplished. Re- 
spondents have also represented directly and by implication that bald- 
ness is not inherited and in 95 percent of the cases is due to infections, 
disease of the scalp, neglect and abuse. By referring to their operators 
as “'Trichologists” and by other means in said advertising, respondents 
have represented directly and by implication that their operators have 
had competent training in dermatology, and other branches of medi- 
cine having to do with the diagnosis and treatment of scalp disorders 
affecting the hair. 

Par. 7. The said advertisements are misleading in material respects 
and constitute “false advertisements” as that term is defined in the 
Federal Trade Commission Act. In truth, and in fact, regardless of 
the exact formulas or methods of application and whether used alone 
or in conjunction with heat, massage, combing, brushing, shampooing 
or any other manner of treatment of the hair and scalp, respondents’ 
preparations will have no effect in either preventing or overcoming 
baldness or hair loss; will not cause hair and scalp health to be re- 
gained in all instances. While some cases of baldness may be due to 
infections, local disease of the scalp, neglect and abuse, most cases 
are due to hereditary factors and to that extent cannot be prevented; 
said preparations will not cause “fuzz” and thin hair to be replaced 
by thicker hair; will not prevent or overcome all local scalp disorders; 
and will not permanently eliminate itching of the scalp, dandruff or 
excessive dryness or oiliness of the scalp. Respondents’ formulas are 
known to others in the same business, and there is nothing exclusive 
about respondents’ right to use them. None of the individual re- 
spondents nor any of respondents’ operators have undergone com- 
petent training in dermatology or any other branch of medicine per- 
taining to diagnosis or treatment of scalp disorders affecting the hair. 

Par. 8. The use by the respondents of the foregoing false and mis- 
leading statements and representations, disseminated as aforesaid, 
has had and now has the capacity and tendency to, and does, mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous and mistaken belief that such statements and representa- 
tions are true and to induce a substantial portion of the purchasing 
public to visit respondents’ office for the purpose of obtaining exami- 
nation and treatment and to purchase respondents’ preparations here- 
inabove referred to, because of such erroneous and mistaken belief, 
engendered as above set forth. 
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The aforesaid acts and practices of respondents as hereinabove found 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


It is ordered, That the respondents Paul R. Dooley, Inc., a corpo- 
ration, Dooley Hair Experts, Inc., a corporation, and the officers of 
said corporations, and Paul R. Dooley, Eugene P. Dooley and Con- 
stance R. Dooley, individually, and respondents’ representatives, 
agents and employees, directly or through any corporate or other 
device in connection with the offering for sale or sale of treatments 
of the hair and scalp in which the various medicinal preparations as 
set out in the findings herein or any other preparation of substantially 
similar composition or possessing substantially similar properties are 
used, or in connection with the sale, offering for sale or distribution 
of the various medicinal preparations as set out in the findings herein, 
for use in the treatment of the hair and scalp, or of any other prepa- 
rations of substantially similar composition or possessing substan- 
tially similar properties, do forthwith cease and desist from: 

1. Disseminating or causing to be disseminated by means of the 
United States mails or by any means in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or by implication: 

(a) That the use of said preparations, alone or in conjunction with, 
the methods of treatments by respondents or their employees in re- 
spondents’ places of business or that the use of said preparations by 
purchasers in their homes will: 

é (1) Have any effect in preventing or overcoming baldness or hair 
OSS } 

(2) Cause hair or scalp health to be regained in all instances; 

(3) Cause “fuzz” or thin hair to be replaced by thick hair; 

(4) Prevent or overcome all scalp disorders; 

(5) Cause the permanent elimination of itching of the scalp, dan- 
druff, dryness or oiliness of the scalp; 

(b) That baldness is usually caused by infection, local disease of 
the scalp, neglect or abuse; 

(c) That the formulas used are exclusively their own or are un- 
known to, or cannot be used by, others; 

2. Disseminating or causing to be disseminated by any means any 
advertisement for the purpose of inducing or which is likely to in- 
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duce, directly or indirectly, the purchase of said preparations in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act, which advertisement contains any of the representations prohib- 
ited in subparagraphs (a) and (b) of Paragraph 1 hereof or which 
represents, directly or by implication, that the respondent Paul R. 
Dooley or any of respondents’ employees who have not had competent 
training in dermatology or other branches of medicine having to do 
with the examination and treatment of scalp disorders affecting the 
hair have had such training or are trichologists. 

It is further ordered, That respondents shall within sixty (60) days 
after service upon them of this order file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 


Paul R. Dooley, Inc., 
a corporation, 
By (Sgd) Paul R. Dooley, 
President. 
Dooley Hair Experts, Inc., 
a corporation, 
By (Sgd) Paul R. Dooley, 
President. 
(Sgd) Paul R. Dooley 
Pav R. Dootny 
(Sgd) Eugene P. Dooley 
Everens P. Dootey 
(Sgd) Constance R. Dooley 
Constance R. Dootey, 
Individuals. 
(Sgd) Peter W. Irwin 
Counsel for all of the above 
named respondents. 


Date: Feb. 1, 1954. 

The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and entered of record on this day of March 2, 
A.D., 1954. 
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In THE MATTER OF 
TRACTOR TRAINING SERVICE ET AL. 


DECISION IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION ACT 


Docket 5943. Complaint, Jan. 18, 1952—Decision, Mar. 8, 1954 


Where two corporations, with principal offices and places of business at Port- 
land, Ore., and Chicago, Ill., respectively, and an individual who was an 
officer of both, their principal stockholder and in control of their business 
policies and activities; engaged in the sale and distribution by mail of a 
course of study and instruction in diesel engines and tractor equipment; 

In promoting the sale of their said courses and to secure inquiries from pros- 
pective purchasers to whom oral sales presentations would be made in their 
homes, in advertisements throughout the midwestern and the western states 
and in Alaska, and through other advertising matter, including reply postal 
ecard and bulletin and circulars forwarded to prospects along with a ques- 
tionnaire, and through oral statements in the course of sales presentations 
during which additional promotional matter was exhibited to prospective 
enrollees contacted through such advertising— 

(a) Represented directly and by implication that there was a great demand 
for graduates of their schools as diesel mechanics, servicemen, and in 
similar positions, and that employment in such positions was available 
and assured upon the completion of their course of study and instruction; 

The facts being there was no significant demand for such graduates whose train- 
ing was limited to completion of their courses of study through correspond- 
ence, and the demand for men with limited mechanical experience in diesel 
engines and the training in mechanical theory afforded by their course 
was not great or unusual; graduates would at best be hired as helpers, 
apprentices, or sweepers unless they had had shop experience or the sub- 
stantial equivalent in repairing and servicing diesel engines; employers of 
diesel and other skilled mechanics generally speaking prefer to promote 
their own men with proven shop experience when better positions become 
available, rather than to hire men from the outside for such positions; 
and, in many establishments, as a condition to employment experience as 
a journeyman or other work qualifications of an applicant, are passed on 
by examining committees of unions; 

(b) Represented additionally through their salesmen that the schools had work- 
ing agreements with manufacturers of diesel engines and tractors and other 
diesel equipment to place graduates in employment upon completion of their 
courses of instruction and that, upon such completion, said schools would 
secure employment for graduates in the diesel industry and secure such 
employment for them as a regular thing; 

The facts being they had no such connection or working agreements; while they 
maintained a placement department and communicated with retail diesel 
and tractor dealers, other employers of diesel mechanics, and others, as to 
job vacancies, circulated information thus secured, with details as to pay 
and conditions of employment usually omitted, and furnished graduates 
expressly requesting placement help information as to any jobs believed 
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open, and frequently offered to forward a statement of the applicant’s 
qualifications, in order for a graduate to be considered, it was necessary 
that he follow up the leads and satisfy any prospective employer that he 
met latter’s requirements as to training and experience, and conduct his own 
negotiations as to conditions of employment; and the representations 
expressly made in sales presentations and implicit in promotional matters 
that jobs were assured to graduates, due to existing great demand and by 
reason of respondents’ aforesaid supposed connections and working arrange- 
ments and their placement service were grossly exaggerated and false; 
Falsely represented through their salesmen that students were afforded 
“on-the-job training” for which they would be paid money while pursuing 
their course of study; 


(d) Represented, as aforesaid, that they provided shop training to students upon 


completion of their correspondence study at no cost or at only nominal cost; 


The facts being that while they did make available to graduates completing 


(e 


— 


their courses shop training during the period from September 1950 to June 
1951, through a corporation dissolved on June 29, 1951, which operated as a 
resident training school from Sept. 11, 1950, to June 2, 1951, such training 
was not available without cost or at only nominal cost; charge therefor was 
$150 for a six-week term of residents’ training, with cost of living accommo- 
dations extra, and, under an alternative arrangement, cost for tuition and 
accommodation in dormitories was $290; 

Represented, as aforesaid, that they used a system of rigid selectivity of 
students and accepted only a few from very large numbers of applicants for 
their training and placement service, setting forth in the aforesaid ques- 
tionnaire, which was directed to the “Diesel Committee on Admission” pur- 
portedly to enable such committee to form an opinion as to the adaptability 
of the person responding, a variety of questions as to marital status, educa- 
tion, specialized training, and others; 


The facts being that said schools were commercial enterprises operating for 


(f) 


profit; their agents worked on a commission basis; and, contrary to the 
representations in their advertising and the oral statements of their sales- 
men, they were not selective in accepting prospective students for enroll- 
ment, but enrolled all those with some schooling who were interested in 
mechanical devices, termed by them as evidencing mechanical aptitude, and | 
who were willing or able to make the payments required ; and 
Represented, as aforesaid, that after graduation from said schools, their . 
placement and advisory service would obtain jobs for graduates at $2.50 or 
$3.50 per hour or at $75 per week and eventually higher wages ; 


Notwithstanding the fact that such levels of wages were available in the diesel 


and heavy equipment industry only to more highly skilled operators, me- 
chanics, and workers whose competence came from substantial shop or other 
experience; while completion of their course might evidence a laudable 
sustained interest in mechanical matters on the part of the student applicant 
and be indicative to prospective employers that he had some knowledge of 
nomenclature and how parts were assembled, ability of their graduates to 
command higher levels of starting pay depended essentially on their shop and 
other practical experience; and starting salaries usually received by their 
graduates, particularly those employed in the sweeper, helper, and apprentice 
categories were substantially below $75 as well as $70 per week and the 
hourly rates referred to by their salesmen : 
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Held, That such misrepresentations constituted unfair and deceptive acts and 
practices in commerce. 


Before Mr. J. Earl Cow and Mr. Everett F. Haycraft, hearing 

examiners. okt 
Mr. R. T. Porter and Mr. William L. Pencke for the Commission. 
Mr. McDannell Brown, of Portland, Oreg., for respondents. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on January 18, 1952, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair and 
deceptive acts and practices in commerce in violation of the provisions 
of that Act. After the filing of respondents’ answer thereto, a hear- 
ing was held at which testimony and other evidence in support of and 
in opposition to the allegations of the complaint were introduced be- 
fore a hearing examiner of the Commission originally designated by 
the Commission to act in this proceeding, and additional testimony and 
other evidence in support, of and in opposition to the allegations of 
the complaint were introduced in the course of hearings subsequently 
held before a substitute hearing examiner designated to act in the place 
and stead of the original hearing examiner, and said testimony and 
other evidence were duly recorded and filed in the office of the 
Commission. 

On May 1, 1953, the hearing examiner designated to act in the place 
and stead of the original hearing examiner filed his initial decision. 
Within the time permitted by the Rules of Practice of the Commission, 
respondents appealed therefrom, and this matter came on for final 
hearing upon the record, including briefs in support of and in opposi- 
- tion to the appeal, and oral argument; and the Commission, having 
duly considered the record and having ruled upon said appeal and 
being now fully advised in the premises, finds that this proceeding is 
in the interest of the public and makes this its findings as to the facts, 
conclusion drawn therefrom, and order, the same to be in lieu of the 
initial decision. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Tractor Training Service, the first of the respond- 
ents referred to above in the caption, is a corporation organized under 
the laws of the State of Oregon. Its operations began in 1943 and 
its principal office and place of business is at 406 Panama Building, 
Portland, Oregon. Tractor Training Service, Inc., named as a re- 
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spondent in the complaint but erroneously designated there as Tractor 
Training Service, is a corporation organized in 1948 under the laws 
of the State of Illinois and its principal office and place of business 
is at 1525 East 53rd Street, Chicago, Illmois. In the interest of 
brevity, these two corporations will be referred to as “respondent 
Oregon corporation” and “respondent Illinois corporation.” 

Tractor Training Diesel Institute, an Oregon corporation, was 
dissolved on June 29, 1951. It operated as a resident training school 
from September 11, 1950, to June 2, 1951. 

With respect to those individuals who are named in the complaint 
as parties to this proceeding, respondent Joy KE. Badley was, prior to 
September 1951, president and managing director of both the respond- 
ent Oregon and respondent Illinois corporations. Since September 
1951, Mr. T. W. Badley has been president of the respondent Illinois 
corporation, respondent Joy E. Badley remaining as president of the 
respondent Oregon corporation and chairman of the board of directors 
of the respondent Illinois corporation. 

Respondent McDannell Brown, Ray J. Watson (erroneously desig- 
nated in the complaint as Roy J. Watson) and Fred L. Innes, are 
directors of both the respondent Oregon and respondent Illinois 
corporations; respondent Ray J. Watson is also executive vice-presi- 
dent of the respondent Oregon corporation, and respondent Mc- 
Dannell Brown is secretary of the said respondent Oregon and Illinois 
corporations; and Fred L. Innes is executive vice-president of the 
respondent Illinois corporation. Respondents Joy E. Badley, Ray J. 
Watson, and McDannell Brown have their principal offices at the 
place of business of respondent Oregon corporation, and respondent 
Fred L. Innes has his principal office at the place of business of the: 
respondent Illinois corporation. 

Par. 2. Respondent Tractor Training Service and Tractor Train- 
ing Service, Inc., and respondent Joy E. Badley are now and have 
been for more than three years last past engaged in the sale and 
distribution of a course of study and instruction consisting of 46 
lessons on the subject of diesel engines and tractor equipment, which 
course of study and instruction is given and pursued through the 
medium of the United States mails. They have maintained a course 
of trade in commerce among and between the various States of the 
United States, the volume of which has been substantial. The 
courses are sold at a price of $275.00 less certain discounts for World 
War II veterans and for cash. During the year 1951, the Portland 
school received 1197 enrollments and the Chicago school received 
1066 enrollments. The Portland Office of respondent Oregon corpo- 
ration has approximately 20 employees, of which three are instructors, 
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and it also employs a sales force on the road of about 24 sales repre- 
sentatives who work on a commission basis. The volume of business 
in commerce in these courses has been and now is substantial. 

Par. 3. Respondent Joy E. Badley now is and has been during the 
time aforesaid the guiding spirit and dominant personality controlling 
the general business policies and activities of respondent Oregon and 
Illinois corporations, of which he is the principal stockholder, in- 
cluding the preparation and disseminiation of advertising material 
and the over-all supervision of the sales personnel. He keeps in 
intimate daily touch with all the activities of the various departments 
and issues directives in the form of bulletins and manuals. Unless 
otherwise stated, the word “respondents,” as it appears hereinafter, 
is used to designate respondents Tractor Training Service, Tractor 
Training Service, Inc., and Joy E. Badley. 

Par. 4. In promoting the sale of their courses of instruction and to 
secure inquiries from prospective purchasers to whom oral sales pre- 
sentations will be made in their homes, respondents have caused adver- 
tisements to be inserted in newspapers throughout the Midwestern 
and Western States and in Alaska, and have utilized other advertising 
matter, including reply postal cards and bulletins. 

Typical and illustrative statements appearing in newspaper adver- 
tisements are the following: 


DIESEL 
HEAVY EQUIPMENT 


We need mechanically inclined and reliable men to train for positions in 
Tractor and Equipment industry. If you are not making better than $70 per 
week you owe it to yourself to write about free facts, without obligation. No 
time lost on your present job while training. Selections are being made in this 
area for training and placement advisory service. Write at once to Tractor 
Training Service, Box 650 Appeal-Democrat. 


DIESEL—TRACTOR 
HEAVY EQUIPMENT OPPORTUNITY 


In Alaska and all over the world skilled men are in demand by the DIESEL- 
TRACTOR and HEAVY EQUIPMENT INDUSTRY, to operate, maintain, repair 
and supervise Railroad, Construction, Mine, Marine and Farm DIESEL units. 


ARE YOU mechanically inclined or experienced? Does this hi-pay permanent 
field interest you? 


YOU CAN DO SOMETHING ABOUT IT! 

TRACTOR TRAINING SERVICE will have its representative in the Anchor- 
age Area in June to interview those qualified for its TRAINING and 
PLACEMENT ADVISORY SERVICE PROGRAM, 

Those qualified can train in spare time without taking time off from your job. 
Resident shop training available if needed or wanted. 
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The following statements have appeared in respondents’ postal card 
‘solicitations: 


DIESEL—JOBS—TRACTOR 


THOUSANDS of mechanically inclined men must be trained quickly for High- 
Pay Permanent Jobs in this industry—Can YOU qualify for MORE MONEY, 
SECURITY, SUCCESS? 

Selections Are Now Being Made In This Area For 

TRACTOR TRAINING AND PLACEMENT SERVICE 


No Time Lost 


For Full Details & Qualifications, Fill in Completely, Detach and Mail Attached 
Posteard. * * * 

Would YOU like a job like Joe’s? A BIG JOB THAT PAYS BIG MONEY. 
All these “JOES” earn TOP PAY! 

YOU can earn TOP PAY, too, in the DIESEL and INDUSTRIAL TRACTOR 
FIELD. T. T. S. gives you the “KNOW HOW” To Qualify you for the job 
you want. Tractor Training Service is the only organization of its kind in the 
country ; no other covers the field as completely. It trains qualified men in the 
operation and servicing of every type of Diesel-powered and tractor-operated 
equipment used in industry, agriculture, lumbering, construction and trans- 
portation. That’s why T. T. S. men command respect and high pay. 

Selections are being made by Tractor Training Service in this area for trainees 
to enter this industrialized tractor and diesel field. No time need be lost from 
your present job. * * * 


Upon the receipt of inquiries from prospective enrollees, respond- 
ents, in instances, have forwarded a questionnaire together with a 
circular, the latter containing the following statements and repre- 
sentations: 


DIESEL 
A HUNDRED MILLION DOLLAR INDUSTRY! 


This new industry got its big jump during the last war and is now rapidly 
moving ahead in a vast number of peacetime projects, such as in the mech- 
anization of agriculture, lumbering, highway construction, building, contracting, 
niining, hydroelectric power, etc. 

Huge strides have been made with such outstanding success that people are 
now beginning to realize how tremendously important this new industry has 
become. 

The use of diesel tractors and heavy equipment is creating a revolution in 
construction technique. Engineers are using this new power and equipment to 
perform the previously “impossible” tasks. The “pick and shovel” method is 
rapidly becoming a thing of the past now that this new industrial giant is on the 
scene. — 

This industry is developing so fast that it is opening up opportunities for 
profitable employment—jobs where advancement and outstanding success are 
practically unlimited. 

In our country to-day, there are many young men just out of school who have 
no trade at all, and there are others who are working at jobs offering them 
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little or no chance for a decent future, because of overcrowded conditions and 


other factors. ; 
Amongst these groups will be found men with ambition and intelligence, whose 


character and basic qualifications would enable them to succeed if they were 
employed in a growing industry where opportunities for promotion exist. 


You may or you may NOT have the above mentioned qualifications. Obviously, 
every person would not be suitable. It would be impossible to adapt every- 
one to this type of work; consequently it becomes necessary for us to determine 
something about a person’s natural abilities beforehand. 

If you are not earning better than $70.00 per week, and are looking for a career 
in something really worthwhile, then fill in the enclosed questionnaire. 


Upon receipt of this form, we shall furnish you with more details. 


A PROMPT REPLY IS NECESSARY. 
MAIL THE QUESTIONNAIRE WITHOUT DELAY. 


The questionnaire form directed to the “Diesel Committee on Ad- 
missions” expressly purports to be for the purpose of enabling such 
committee to form an opinion as to the adaptability of the persons 
responding. Among the questions which a recipient is directed to 
answer are those relating to marital status and education and whether 
he has specialized training, and others inquire as to how long the 
prospect has been thinking of making a change for the better and 
whether, if acceptable, he is willing to undergo a period of training 
for the purpose of building a career. The form contains query also 
as to whether the responding party believes he has adaptability for 
diesel work and it concludes with an urgent direction that “This form 
must be completed and returned within 5 days” to Tractor Training 
Service. 

Par. 5. Through use of the aforesaid advertisements and by means 
of oral statements made by sales representatives in the course of sales 
presentations during which additional promotional matter is exhibited 
to prospective enrollees responding to the advertisements directed to 
establishing respondents’ initial contact with them, respondents have 
represented, directly and by implication, that there is a great demand 
for graduates of respondents’ schools as diesel mechanics, servicemen, 
and for similar positions and that employment in such positions is 
available and assured upon the completion of respondents’ course of 
study and instruction. In the course of such sales presentations, re- 
spondents’ representatives additionally have stated and represented 
that the schools have working agreements with manufacturers of diesel 
engines and tractors and other diesel equipment to place graduates in 
employment upon completion of their courses of instruction, and that 
upon completion of their course said schools will secure employment 
for graduates in the diesel industry and secure such employment for 
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graduates as a regular thing; that students are afforded “on-the-job 
training” for which they will be paid money while pursuing respond- 
ents’ course of study; that respondents provide “shop training” to 
students upon completion of their correspondence study at no cost or 
at only nominal cost; that respondents use a system of rigid selectivity 
of students and accept only a few from very large numbers of appli- 
cants for respondents’ training and placement service; and that after 
graduation from said schools, respondents’ placement and advisory 
service will obtain jobs for graduates at $2.50 or $3.50 per hour or at 
$75.00 per week and eventually higher wages. 

Respondents contend, however, that such evidence received into the 
record as in any way attests that statements and representations hav- 
ing the import and meaning just noted were in fact made, is vague and 
equivocal evidence. In appraising respondents’ contentions, however, 
it should be noted that the record reveals various instances in which 
sales representatives in effect have stated that high pay jobs were 
completely assured or guaranteed for graduates. In instances, the 
testimony of enrollees is corroborated by that of family members pres- 
ent during interviews, some of which last two hours or more. This 
evidence manifestly is not vague or equivocal. To prospects invited in 
the advertising literature to become “selections” if “qualified” for their 
training and placement service, respondents’ sales manual counsels 
agents to emphasize as a basic sales theme that Tractor Training 
Service is a service organization to supply the diesel field with good 
men and salesmen are directed to make certain wage comparisons 
during their presentations to show that increased earnings will result 
from the course. It appears here that certain of the oral representa- 
tions adopted by salesmen in making sales were inspired or suggested 
by respondents’ printed promotional matter. Without discussing in 
additional detail the evidence relating to each, the Commission is of the 
view that it is shown by the greater weight of the evidence that the 
representations referred to in the preceding paragraph have been made 
in promoting sales of respondents’ courses. 

Par. 6. (a) Contrary to the statements and representations used by 
the respondents and their sales representatives, there is no significant 
demand for graduates of respondents’ schools whose training is limited 
to completion of their courses of study through correspondence, nor is 
the demand for men with limited mechanical experience in diesel 
engines and the training in mechanical theory afforded by respondents’ 
course great or unusual. Moreover, graduates will at best be hired as 
helpers, apprentices or sweepers unless they have had shop experience 
or substantial equivalent in repairing and servicing diesel engines. It 
appears also that, generally speaking, employers of diesel and other 
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skilled mechanics prefer to promote their own men with proven shop 
experience when better positions become available rather than to hire 
men from the outside for these positions. Other evidence received into 
the record additionally indicates that, as a condition to employment as 
a journeyman or for other work in many establishments, the qualifica- 
tions of an applicant are passed on by examining committees of unions. 

One of respondents’ former students who had completed a part of 
the course stated in his testimony that equipment companies contacted 
would not take an application from him and also to be noted in passing 
is testimony adduced by two of respondents’ graduates which is to the 
effect that various equipment dealers to whom they applied for employ- 
ment had no interest in receiving their applications. 

The greater weight of the evidence clearly demonstrates that a cor- 
respondence course without job training or other practical technical 
experience cannot qualify a person as a mechanic or skilled workman 
and that employment in positions of skill and high pay in these fields 
is neither available nor assured to applicants whose training in main- 
tenance and repair of diesel and other heavy equipment is based pri- 
marily on the completion of a course of study through correspondence. 
The foregoing views and a conclusion corollary thereto that employers 
place great emphasis on shop experience when selecting workers to fill 
positions requiring mechanical skill are corroborated by the testimony 
of various equipment dealers, shop foremen, and service managers who 
appeared as witnesses in this proceeding. Their testimony is to the 
general effect that men cannot qualify as diesel mechanics from a book;. 
that books might be helpful if students were working in the trade; 
that they could not command high salaries nor be qualified as skilled 
workmen; that graduates of respondents’ schools could not qualify as 
completely competent mechanics; that there is no unusual demand for 
correspondence school graduates nor assurance that such men could 
secure employment as diesel mechanics; that correspondence training 
without practical experience would not qualify mechanics in the diesel 
field; that it takes years of experience to get to the point of becoming 
a skilled mechanic; that a correspondence course without practical ex- 
perience will not make a mechanic entitled to high salary or make an 
inexperienced man a skilled workman; that there is no unusual demand 
in the tractor or diesel fields for a man with only correspondence school 
training; that actual practical hand work along with study is essential. 
Some of these experts testified to the effect that correspondence course 
training would qualify a person to be an apprentice; that while there 
was some demand for skilled mechanics, there was not for helpers or 
sweepers and other witnesses holding supervisory positions testified 


that they would employ respondents’ graduates only as helpers or 
laborers. 
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The only witness called by respondents who had completed the 
course of training in respondents’ schools was engaged in the repair 
business on automotive equipment and was a foreman of a garage 
which employed three mechanics in the tractor division. He believed 
that the course of instruction assisted him in his advancement and he 
classified himself as a journeyman, that is, able to take a job and tear 
it down and put it back together again. It appears, however, that he 
first secured employment as an apprentice through the assistance of 
respondents’ placement and advisory service during the period when 
he was studying the course where he worked for four and one-half 
years. 

(b) Contrary to the representations of respondents’ sales repre- 
sentatives, respondents’ schools have no connection with manufactur- 
ers of diesel equipment or working agreements under which manufac- 
turers of diesel engines, tractors, and heavy equipment regularly place 
graduates in employment upon completion of the course. 

Respondents maintain a placement department and its activities 
entail, among other things, communicating with retail diesel and trac- 
tor dealers and other employers of diesel mechanics, service men, 
operators and workers in an effort to ascertain what establishments 
have job vacancies or opportunities for employment. As a result of 
these inquiries, respondents learn of various openings and opportuni- 
ties for employment and information respecting them is circularized 
by respondents among the graduates and others with details as to pay 
and conditions of employment usually omitted. 

Under respondents’ routine, graduates expressly requesting place- 
ment help are informed as to any jobs believed to be open in their 
areas or states or furnished with the names of one or more equipment 
dealers known to respondents as employers of help in those areas. 
Respondents frequently offer also to forward what they refer to as 
a statement of the applicant’s qualifications setting out, among other 
things, information as to his current occupation, identities of past em- 
ployers and positions held, and the grades received as a student in 
the course. In order to be considered for such positions, however, 
the graduates themselves must follow up the job leads and satisfy any 
prospective employers that they meet their requirements as to train- 
ing and experience and conduct their own negotiations as to conditions 
of employment. 

The testimony of two of respondents’ graduates who appeared as 
witnesses herein is to the effect that the placement service did not 
secure jobs for them or furnish leads deemed by them sufficiently 
promising for follow up. Whether the aid available from respond- 
ents’ placement service by way of leads and otherwise assures or 
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secures jobs for their graduate body or in fact represents substantial 
assistance to many of the graduates must be weighed in the light of 
testimony elsewhere referred to which demonstrates that more lucra- 
tive, skilled positions existing in this field are not available upon 
eraduation to those whose qualifications primarily consist of com- 
pletion of a course of study through correspondence and which addi- 
tionally indicates that the demand for sweepers or apprentices is not 
great or unusual. It is manifestly infeasible in a very large number 
of cases for graduates receiving respondents’ leads to negotiate for 
and, perhaps moving their families, to accept jobs with pay levels set 
for lesser skilled work, but commensurate with their qualifications, in 
diesel manufacturing plants or other heavy equipment establishments. 
The Commission accordingly concludes that representations expressly 
made in sales presentations and implicit in promotional matter that 
jobs are assured to graduates due to an existing great demand and be- 
cause respondents regularly secure jobs for graduates through work- 
ing arrangement with employers or the efforts of respondents’ re- 
placement service are gross exaggerations and false... To be noted in 
passing also is the circumstance that respondents have not submitted 
data for the record as to the number of placements resulting from 
their leads and it appears that their placement department maintains 
no follow up or check as to whether a job quest turns out successfully. 

(c) Students taking the course in their spare time are not offered, 
or placed in, full or part time paying jobs in shops or elsewhere where 
they can engage in work on diesel and mechanical equipment. It is 
concluded, therefore, that the representations which have been made 
in instances during the course of sales presentations that students are 
afforded on-the-job training for which they will be paid money while 
pursuing their studies are false representations . 

(d) During the period from September 1950 to June 1951, shop 
training was available to graduates completing these correspondence 
courses through the now dissolved Tractor Training Diesel Institute. 
Such training, however, was not available without cost or at only 
nominal cost as represented by respondents’ sales agents, but respond- 
ents instead imposed a charge of $150 for a six-week term of residence 
training and cost of living accommodations was extra. It also appears 
that an alternative arrangement was offered whereby students were to 
pay $290 for tuition and accommodations in dormitories. Shop train- 
ing was abandoned when only a little over a dozen students signed up 
therefor. 

(e) Respondents’ schools are commercial enterprises operated for 
profit and their agents work on commission basis. Contrary to the 
representations appearing in the advertising and the oral statements 
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of salesmen, respondents are not selective in accepting prospective 
students for enrollment in their schools. With certain minor excep- 
tions not here pertinent, respondents will enroll all persons with some 
schooling who are interested in mechanical devices, such interest being 
deemed. by respondents to evidence mechanical aptitude, and who are 
willing or able to make the payments required. The record contains 
the following information with respect to schooling and employment 


of students at the time of enrollment: 


Education 


4 years high school 
3 years high school 
2 years high school 
2 years high school 
Seventh grade 
Seventh grade 

1 year high school 
1 year college 

2 years high school 
Eighth grade 

4 years high school 
2 years high school 


Highth grade 

1 year high school 
4 years high school 
Common school 

3 years high school 


814 years grade school 


4 years high school 
Eighth grade and 


mechanical school 


3 years high school 
1 year high school 


Employment 


Service station attendant 

Lineman 

Wrecking cars 

Welder 

Molder—iron foundry 

Truck driver 

Safeway Store clerk 

Machine operator 

Wrecking cars 

Welder 

Tag Machine operator 

Service station owner & 
operator 

Taxi driver 

Smelterman 

Cleaning business 

Milk truck driver 

Street, cleaner 

Craneman 

Farmer 

Automobile Mechanic 


Maintenance Man, Ship Lines 


(Withdrawn from school because of mental deficiency.) 


314 years high school 


Sixth grade 
No data 
Highth grade 


Recapping tires 
Railroad switchman 
Carpenter 

Laborer 


(f) Untrue and not founded on the facts have been the oral rep- 
resentations of respondents’ salesmen that, upon graduation from the 
school, students are able to enter on jobs paying $2.50 or $3.50 per 
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hour or positions at $75.00 per week. The record clearly shows that 
these levels of wages are available in the diesel and heavy equipment 
industry only to more highly skilled operators, mechanics, and work- 
ers whose competence comes from substantial shop or other practical 
experience. In the last analysis, while completion of respondents’ 
course of study may evidence a laudable sustained interest in me- 
chanical matters on the part of the student making application and 
also be indicative to prospective employers that he has some knowl- 
edge of nomenclature and how parts are assembled, it seems equally 
clear that the ability of respondents’ graduates to command higher 
levels of starting pay depends essentially on their shop and other 
practical experience. Although various students accepted for the 
course appear to have had some contact with some farm tools or with 
maintenance of automobiles or the operation of other mechanical 
equipment prior to enrolling, others did not. Upon the basis of the 
entire record, it must be concluded that the starting salaries usually 
and customarily received by respondents’ graduates, particularly those 
employed in the sweeper, helper and apprentice category, are substan- 
tially below $75.00 as well as $70.00 per week and the hourly rates 
referred to by respondents’ salesmen. 

Par. 7. While there is some evidence in the record tending to show 
that salesmen may have represented to prospective students in the 
course of two sales presentations that diesel engine manufacturers or 
other business concerns were financially backing respondents’ schools 
to the extent of defraying part of the expense of tuition, the Com- 
mission is of the opinion that there is not sufficient evidence for an 
informed determination of the issues relevant thereto as presented 
under the complaint. The additional allegations of the complaint to 
the effect that misrepresentations have been made that all money: paid 
by students will be refunded in the event they discontinue the course 
or fail to pass final examinations or if employment is not furnished 
upon completion of the course are not supported by the greater weight 
of the evidence adduced in the proceeding and this charge accordingly 
is to be regarded as dismissed also. Similarly lacking in substantial 
support is another of the charges of the complaint raising an issue as 
to whether representations have been made that our Government is 
using respondents’ schools for training purposes and that there is a 
great demand by the Armed Forces for respondents’ graduates, and 
the Commission likewise is of the view that the greater weight of the 
evidence fails to sustain other charges in reference to whether certain 
allegedly false reasons have been assigned by sales representatives as 
to why veterans were not taking the course under the G. I. training 
- program. 
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On the basis of the above-stated facts and other evidence of record, 
the Commission has concluded that respondents have used false and 
misleading representations as described in Paragraphs 5 and 6 hereof 
in promoting the sale of their courses of study in commerce. Misrep- 
resentation clearly has inhered in oral statements and other represen- 
tations of respondents that there is a great demand for graduates 
of respondents’ schools as diesel mechanics, service men and for similar 
positions, and that employment in such positions is available and 
assured on completion of the course when, in fact, there is no great 
or unusual demand for graduates whose training is limited primarily 
to completion thereof and no assurance of employment. Respond- 
ents’ courses have been offered and sold also through statements that 
the schools have working agreements with manufacturers of diesel 
engines and others to place graduates in employment and that the 
schools will secure employment for them and do so as a regular thing 
when, on the contrary, respondents have no connection with manu- 
facturers or working agreements for regularly placing graduates in 
employment nor do the schools customarily and regularly secure 
jobs for graduates. Other misrepresentations, the Commission con- 
cludes, clearly have stemmed from statements of sales agents that 
students are afforded on-the-job training for which they will be paid 
and that shop training is afforded at no cost or at only nominal cost 
as well as from additional false representations to the effect that 
respondents, in accepting enrollees, adhere to a system of rigid selec- 
tivity under which only a few from a very large number of applicants 
are accepted for their training and placement service, and misrepre- 
sentative likewise have been statements relating to the earnings gradu- 
ates will receive upon completion of the course. 

Upon the basis of the record, it is additionally concluded that 
respondents’ misrepresentations have had the capacity and tendency 
to deceive members of the public into the erroneous and mistaken belief 
that these statements and representations are true and to induce the 
purchase of substantial numbers of respondents’ courses of instruction 
in commerce. The Commission accordingly concludes that respond- 
ents’ misrepresentations, as hereinbefore found, have been to the 
prejudice and injury of the public and therefore constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 

Since it is empowered and directed under the provisions of such 
Act to prevent the use in commerce of the methods, acts and practices 
referred to, the Commission has given careful consideration also to 
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the form of remedy which should be applied here. Other cases have 
come before the Commission for its determination which have pre- 
sented situations where sales practices and acts used in promoting 
the sale of other home study courses likewise were characterized by 
misrepresentation as to the facilities or advantages available to stu- 
dents accepted for enrollment and the opportunities or assurances 
for employment and lucrative pay afforded upon completion of such 
courses. On the basis of its experience in those cases and its con- 
sideration of all of the factors involved, the Commission has concluded 
that the proscriptions, as adopted and set out hereinafter, are respon- 
sive to the record and will adequately protect the public interest. 


ORDER 


It is ordered, That the respondents Tractor Training Service, a 
corporation, and Tractor Training Service, Inc., a corporation, and 
their officers, and Joy E. Badley, individually and as an officer of 
said corporations, and said respondents’ agents, representatives and 
employees, directly or through any corporate or other device in con- 
nection with the offering for sale, sale and distribution of a course of 
study and instruction in diesel training and training in heavy equip- 
ment in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act, do forthwith cease and desist from representing directly 
or by implication: 


1. That there is a great demand for individuals completing the re- 
spondents’ course of study on diesel engines, or that their employment 
as diesel mechanics, service men or in similar positions is assured; or 
misrepresenting in any manner the opportunities for employment in 
the diesel engine and allied products industry. 

2. That the respondents have working arrangements or other con- 
tracts with members of the diesel engine manufacturing industry 
whereby individuals completing the respondents’ course of study are 
assured employment, or that respondents customarily secure employ- 
ment for such individuals. 

3. That individuals purchasing the respondents’ course of study are 
afforded “on-the-job training,” or part-time employment, for which 
they are paid. 

4. That shop training is provided by respondents to students at no 
cost or only nominal cost unless such training is in fact available with- 
out cost or at nominal cost as designated. 

5. That individuals to whom the respondents’ courses of study are 
sold are selected on any basis other than their ability to make the re- 
quired down payment. 
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6. That the earnings of individuals completing respondents’ course 
of study are in excess of the average net earnings consistently made 
by individuals who have completed such course over substantial periods 
of time under normal conditions and circumstances. 

It is further ordered, That the complaint be, and the same hereby is, 
dismissed as to respondent Tractor Training Diesel Institute, a cor- 
poration, and as to respondents Ray J. Watson, McDannell Brown, and 
Fred L. Innes, in their capacity as individuals but not in their capacity 
as officers of the respondent corporations. 

It is further ordered, That respondents Tractor Training Service, 
Tractor Training Service, Inc., and Joy E. Badley, shall, within sixty 
(60).days after service upon them of this order, file with the Commis- 
sion a report in writing setting forth in detail the manner and form 
in which they have complied with the order to cease and desist. 

Commissioner Howrey not participating for the reason that he did 
not hear oral argument herein. 
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In THe Matter oF 
BOOK-OF-THE-MONTH CLUB, INC. ET AL. 


MODIFIED ORDER, OPINION, AND ‘DISSENT IN ‘REGARD TO THE ‘ALLEGED 
VIOLATION OF THE FEDERAL TRADE COMMISSION ACT 


Docket 5572. Order and opinion, Mar. 9, 1954 


Order modifying the Commission’s prior order, dated May 8, 1952, 48 F. T. C. 
1297, with respect to the use of the term “Free”, in the light of the Com- 
mission’s present policy as announced in its opinion in the matter of 
Walter J. Black, Inc., etc., Docket 5571, Sept. 11, 1953, infra, page 225, and 
following the remand of the proceeding to the Commission by the Court 
of Appeals for the Second Circuit for its consideration in the aforesaid 
connection, and the respondents’ motion to vacate or modify said order and 
to dismiss the complaint (granted in part and denied in part)— 

So as to require respondent corporation, its officers, ete., in connection with the 
offer for sale, sale, and distribution of books in commerce, to cease and 
desist from “using the word ‘Free’ or any other word or words of similar 
import or meaning, in advertising or in other offers to the public, to desig- 
nate or describe any book or other article of merchandise” when all the 
conditions, etc., pertaining to the matter are not clearly and conspicuously 
explained at the outset, etc., or when the offerer increases the ordinary 
price or reduces the quality, quantity, or size of the article, as in said 
order below in detail set out; and 

Dismissing the complaint as to respondent individuals as such, but not as 
officers of respondent corporation. 


Before Mr. Abner FE. Lipscomb, hearing examiner. 
Mr. Jesse D. Kash for the Commission. 
Wolfson, Caton & Moguel, of New York City, for respondents. 


MODIFIED ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, answer of the respondents, 
testimony and other evidence introduced before a hearing examiner of 
the Commission theretofore duly designated by it, recommended de- 
cision of the hearing examiner and exceptions thereto, and briefs and 
oral argument of counsel, and the Commission, having made its find- 
ings as to the facts and its conclusion that the respondent Book-of-the- 
Month Club, Inc., had violated the provisions of the Federal Trade 
Commission Act, on May 8, 1952, issued its order to cease and desist, 
which order was subsequently affirmed by the United States Court of 
Appeals for the Second Circuit; and 

Said Court of Appeals, acting on a petition filed by the respondents, 
having remanded this proceeding to the Commission for the purpose 
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of considering appropriate action in connection with the order to cease 
and desist in the light of the present policy of the Commission regard- 
ing the use of the word “free,” in advertising, as announced in the 
‘Commission’s opinion in the proceeding entitled “In the Matter of 
Walter J. Black, Inc., a corporation, trading as The Classics Club and 
Detective Book Club”; and 

The respondents having thereafter filed with the Commission a mo- 
tion to vacate or modify said order to cease and desist and to dismiss 
the complaint, and the Commission having entered its order granting 
said motion in part and denying it in part and being of the opinion 
that its order to cease and desist issued on May 8, 1952, should be 
modified in certain respects: 

It 2s ordered, That the respondent, Book-of-the-Month Club, Inc., 
its officers, representatives, agents, and employees, directly or through 
any corporate or other device, in connection with the offering for sale, 
and distribution of books in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from: 

Using the word “free,” or any other word or words of similar im- 
port or meaning, in advertising or in other offers to the public, to 
designate or describe any book, or other article of merchandise: 

(1) when all of the conditions, obligations, or other prerequisites 
to the receipt and retention of the “free” article of merchandise are 
not clearly and conspicuously explained or set forth at the outset so 
as to leave no reasonable probability that the terms of the advertise- 
ment or offer might be misunderstood; or 

(2) when, with respect to the article of merchandise required to be 
purchased in order to obtain the “free” article, the offerer either 
(a) increases the ordinary and usual price; or (b) reduces the quality ; 
or (c) reduces the quantity or size of such article of merchandise. 

It is further ordered, That the complaint herein be, and the same 
hereby is, dismissed as to Harry Scherman and Meredith Wood as 
individuals but not in their capacity as officers of respondent Book- ~ 
of-the-Month Club, Ine. 

It is further ordered, That the respondent, Book-of-the-Month 
Club, Inc., shall, within sixty (60) days after service upon it of this 
order, file with the Commission a report in writing setting forth in 
detail the manner and form in which it has complied with this order. 

Commissioner Mead dissenting. 


OPINION OF THE COMMISSION 


By Carrera, Commissioner : 


This matter is before the Commission upon a motion, filed by the 
respondents, for reconsideration of the order to cease and desist 
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entered herein on May 8, 1952, and in which they request that said 
order to cease and desist be vacated and set aside and the complaint 
dismissed, or, in the alternative, that the order to cease and desist 
be modified. Counsel in support of the complaint filed an answer in 
which he objects to so much of the motion as requests that the order 
be vacated and the complaint dismissed, but in which he joins with the 
respondents in so much of the motion as requests thé order’s modifi- 
cation. The Commission’s jurisdiction to entertain the motion 1s 
clear, the entire proceeding having been remanded to the Commission 
on December 11, 1953, by the United States Court of Appeals for the 
Second Circuit, for the purpose of considering and taking appropriate 
action on just such a motion. 

The respondents do not in the present stage of the proceeding con- 
tend that the order to cease and desist issued by the Commission on 
May 8, 1952, was then improvident. They do contend, however, 
(1) that after the date of issuance of said order to cease and desist, 
the Commission’s position on the use in advertising of the word “free” 
was changed, as announced in the Commission’s opinion in the pro- 
ceeding entitled “In the Matter of Walter J. Black, Inc., a corporation, 
trading as The Classics Club and Detective Book Club,” Docket No. 
5571, with the result that the outstanding order against these re- 
spondents prohibits practices which would not now be regarded as 
unfair or deceptive, and (2) that unless the order is vacated or, at 
least, modified the respondents will be placed at an unfair competitive 
disadvantage with their competitors upon whom such an order would 
not now be imposed. 

The Commission does not disagree with either of these contentions. 
The outstanding order to cease and desist broadly prohibits the re- 
spondents from using the word “free,” or any other word of similar 
meaning, in advertising, to designate or describe any book, or other 
merchandise, which is not in fact a gift or gratuity or is not given to 
the recipient without requiring the purchase of other merchandise or 
requiring the performance of some service inuring, directly or indi- 
rectly, to the respondents’ benefit. In so doing, the order was in strict 
conformity with the Commission’s policy in effect at the time the order 
was issued and was identical in all respects with orders which had 
theretofore been issued against many other advertisers concerning the 
use of the word “free.” That it was proper in all respects is-clearly 
shown by the opinion of the Court of Appeals for the Second Circuit, 
dated February 10, 1953, in that court’s decision of the case arising out 
of the respondents’ petition for review of the order (202 F. 2d 486). 
As pointed out by the respondents, however, the Commission’s position 
on this subject has now been changed. Henceforth, the use of the 
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word “free,” or other words of similar import or meaning, in advertis- 
ing or in other offers to the public, to designate or describe an article of 
merchandise, will be considered to be unfair and deceptive only (1) 
when all of the conditions, obligations, or other prerequisites to the 
receipt and retention of the “free” article of merchandise are not 
clearly and conspicuously explained or set forth at the outset so as to 
leave no reasonable probability that the terms of the advertisement or 
offer might be misunderstood; or (2) when, with respect to an article 
of merchandise required to be purchased in order to obtain the “free” 
article, the offerer either increases the ordinary and usual price, reduces 
the quality, or reduces the quantity or size of such article of merchan- 
dise. (In the Matter of Walter J. Black, Inc., etc., Docket No. 5571— 
September 11, 1953). It is thus clear that the order against the 
respondents, consistent in all respects with the Commission’s previous 
policy, does prohibit the use, in advertising, of the word “free,” and 
other words of similar meaning, under circumstances which would not 
now be considered unfair or deceptive. To the extent that it does so, it 
obviously imposes upon the respondents requirements which would not 
be imposed upon their competitors. 

This, however, does not mean that the order should be vacated and 
set aside and the complaint dismissed, for, as the original findings as to 
the facts in this proceeding show, the respondents have used the word 
“free” in their advertising in a manner which would be considered 
unfair and deceptive even under the new policy, in that they did not 
clearly and conspicuously disclose in said advertising all of the condi- 
tions, obligations, or other prerequisites to the receipt and retention of 
the book referred to therein as “free.” Specifically, the respondents : 
did not disclose the fact, and that it was a fact is undisputed by the 
respondents, that if a member of the Book-of-the-Month Club failed or; 
refused to purchase at least four books within a year after joining the 
club, payment for or the return of the book theretofore designated as 
“free” would be required. Whether or not all of the other conditions, 
obligations, or prerequisites to the receipt and retention of the book 
described as “free” were clearly and adequately disclosed need not now 
be decided. 

In view of the foregoing, it would not be in the public interest for 
this proceeding to be disposed of by dismissal of the complaint. On 
the other hand, the Commission has no desire to impose upon the 
respondents a restriction which is unnecessarily harsh or which places 
them at an unfair competitive disadvantage in the sale of their books. 
In the exercise of its administrative discretion, therefore, and in an 
effort to leave the respondents in the same competitive position as 
others who may wish to use the word “free” in advertising their prod- 
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ucts, the Commission has determined that the order to cease and desist 
in this case should be modified by so qualifying it that the prohibition 
against the respondents will be, in effect, the same as would be the 
prohibition against their competitors under similar circumstances. 
Applying the familiar principle that the Commission’s orders should 
proscribe the entire illegal practice as well as the specific acts by which 
such illegal practice has been manifested (Hershey Chocolate Corpora- . 
tion v. Federal Trade Commission, June 30, 1941, 121 F. 2d 968 (971- 
972) and similar cases), such a prohibition would cover the use of the 
word “free” (1) when all of the conditions, obligations, or other pre- 
requisites to the receipt and retention of the “free” article of merchan- 
dise are not clearly and conspicuously explained or set forth at the 
outset so as to leave no reasonable probability that the terms of the 
advertisement or offer might be misunderstood, or (2) when, with 
respect to an article of merchandise required to be purchased in order 
to obtain the “free” article, the offerer either (a) increases the ordinary 
and usual price; or (b) reduces the quality ; or (c) reduces the quantity 
or size of such article of merchandise. 

Commissioner Mead would deny respondents’ motion to vacate or 
modify the order to cease and desist entered herein on May 8, 1952, for 
the reasons stated in Commissioner Mead’s dissenting opinion in the 
matter of Walter J. Black, Inc., et al., Docket No. 5571. 
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DECISION IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION ACT 


Docket 5890. Complaint, June 27, 1951—Decision, Mar. 10, 1954 


Where a corporation and its three officers engaged in the sale of sewing machine 
heads imported from Japan—upon which there appeared, on the back of 
the vertical arm, the words “Made in Occupied Japan” or “Japan’’, or upon 
the front, the word “Japan”—and of completed sewing machines of which 
said heads were a part, to independent dealers and retailers and, as thus 
engaged, in attaching to the back of said heads, at the only place provided 
therefor, motors marked as “Universal Motor” and “Made in U. S. A.”— 
name of the well-known domestic product—and thus effectively concealing 
such markings— 

(a) Offered and sold the aforesaid imported sewing machines, upon some of 
which the word “Japan’’, as included with others on the front of the vertical 
arm, was distinguishable only by more careful inspection than a purchaser 
or user would ordinarily bestow and with no adequate marking to show 
their place of manufacture or foreign origin ; 

(b) Falsely represented that their said machines were manufactured by or con- 
nected in some way with well-known firms through displaying in many 
instances on the horizontal arms of said machines the trade names “Hoover” 
or “EHureka”, and through the use of said names in literature distributed by 
them with the machines they sold, as well as in price lists and similar material 
distributed by them; and thereby also enhanced the erroneous belief on the 
part of the purchasing public that said machines were of domestic origin; 

With result of providing dealers with the means for misleading the purchasing 
public as to the place of origin and manufacture of said machines: 

Held, That such acts and practices constituted unfair methods of competition in 
commerce and unfair and deceptive acts and practices therein. 


Before Mr. Frank Hier, hearing examiner. 

Mr. William L. Taggart for the Commission. 

Mr. N. Randall Bassett, of New Haven, Conn., for respondents. 

Mr. E. K. Gubin, of Washington, D. C., for Hoover Co., intervenor. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on June 27, 1951, issued and subse- 
quently served its complaint in this proceeding upon the respondents, 
Pickow Distributing Corporation, a corporation, and Louis Pickow, 
Harold Gessner, and Abraham Lippman, individually and as officers 
of said corporation, charging them with the use of unfair methods of 
competition and unfair and deceptive acts and practices in commerce 
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in violation of the provisions of said Act. After the issuance of said 
complaint and the filing of respondents’ answer and amendment to 
their answer, hearings were held at which testimony and other evidence 
in support of and in opposition to the allegations of the complaint were 
introduced before a hearing examiner of the Commission theretofore 
duly designated by it, and said testimony and other evidence were 
duly recorded and filed in the office of the Commission. Thereafter, 
the proceeding regularly came on for final consideration by said hear- 
ing examiner upon the complaint, amended answer thereto, testimony 
and other evidence, and proposed findings as to the facts and conclu- 
sions presented by counsel, and said hearing examiner, on May 5, 
1953, filed his initial decision herein. 

Within the time permitted by the Commission’s Rules of Practice, 
counsel supporting the complaint filed with the Commission an appeal 
from said initial decision. Request was made on behalf of The 
Hoover Company for leave to intervene in the proceeding and said 
request was granted to the extent of permitting briefs on the said 
appeal to be filed. Thereafter, this proceeding regularly came on 
for final consideration by the Commission upon the record, including 
briefs of counsel supporting the complaint and of special counsel for 
the intervenor in support of the said appeal and brief of counsel for 
respondents in opposition thereto (oral argument not having been 
requested by either counsel supporting the complaint or the respond- 
ents) ; and the Commission, having entered its order granting in part 
and denying in part the said appeal and being fully advised in the 
premises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and conelusions drawn there- 
from and order, the same to be in lieu of the initial decision of the 
hearing examiner. 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent Pickow Distributing Corporation is a 
corporation organized and existing under and by virtue of the laws 
of the State of Connecticut with its office and principal place of busi- 
ness located at 55 Whalley Avenue, New Haven, Connecticut. Re- 
spondents Louis Pickow, Harold Gessner, and Abraham Lippman 
are, respectively, President and Treasurer, Vice-President, and Secre- 
tary of the corporate respondent, and acting as such officers, formulate, 
direct, and control the policies, acts, and practices of said corporation. 
The address of the individual respondents is the same as that of corpo- 
rate respondent. . 


Par. 2. Respondents are now and have been for several years last 
past engaged in the sale of sewing machine heads imported from 
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Japan and completed sewing machines of which said heads are a part, 
to independent dealers or retailers who, in turn, sell them to the pur- 
chasing public. In the course and conduct of their business respond- 
ents cause their said products, when sold, to be transported from 
their place of business in the State of Connecticut to the purchasers 
thereof located in various other States, and maintain, and at all times 
mentioned herein have maintained, a course of trade in said products 
in commerce among and between the various States of the United 
States. Their volume of trade in said commerce has been, and is, 
substantial. 

Par. 3. When the sewing machine heads are received by respondents 
the words “Made in Occupied Japan” or “Japan” appear on the back 
of the vertical arm either in gold decalcomania on the black enamel 
of the arm or else on the tin metal tag affixed by rivets to the front of 
the vertical arm with the word “Japan” in raised letters. These mark- 
ings which appear on the back of the vertical arm are from % to 14 
inch above the bed of the machine. These markings are left un- 
changed by respondents. The machines are designed for electric 
operation and when a motor is attached at the only place provided 
for it, the rear of the vertical arm, these markings are effectively con- 
cealed from even careful inspection, short of removing the motor or 
turning the machine into an awkward and unusual position from a 
user’s standpoint; which would spring only from a desire to see that 
particular spot but which action is entirely unlikely to ensue from 
ordinary or normal use of the machine. On the sewing machines so 
marked, there are no other markings indicating country of origin, and 
there is a preponderance of substantial evidence in the record that 
purchaser-users never saw this concealed marking or suspected the 
foreign origin of their purchases. The finding is that such marking 
is, for practical purposes, and to the ordinary user or purchaser, com- 
pletely and effectively concealed. 

Some of the sewing machine heads, when received by respondents, 
instead of the markings hereinabove described have on the front of 
the vertical arm facing the user in normal operation a brass or brass- 
colored medallion affixed to the vertical arm by side rivets about one 
inch above the bed. This medallion bears the legend “DE LUXE” 
in raised letters approximately 14 or % inch high, and underneath 
that the words “Finest Family Sewing Machine” in raised letters 
approximately 14 of an inch high, and underneath that the word 
“Japan” in raised letters approximately 14 of an inch high. ‘These 
medallions are in bright gold color in raised letters only, with no 
background coloring to emphasize the raised letters, so that the word 
“Japan” is indistinct, difficult to read, unemphasized, and distinguish- 
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able only by more careful inspection than a purchaser or user would 
ordinarily bestow. 

A number of the sewing machines, marked as hereinabove described, 
are part of the evidence in this proceeding. All of these machines 
have attached to them, on the rear of the vertical arm, small motors 
which provide the power for operation, and in each instance the motor 
is marked “Universal Motor” and, in addition, “Made in USA.” The 
Universal Motor is to the public a well-known product of domestic 
manufacture. In addition to this, many of these machines are marked 
instances on both sides, with one of the trade names “Hoover” or 
“Bureka.” These names are associated by members of the purchasing 
public with well and favorably known domestic concerns. 

Although there is some conflict in the testimony in the record as to 
actual deception, the preponderance of substantial, reliable, and pro- 
bative evidence is that purchaser-users did not see, or seeing did not 
comprehend, the markings appearing on respondents’ sewing machines 
indicating their foreign origin. The finding, accordingly, is that 
respondents’ imported sewing machines are not adequately marked to 
show their place of manufacture or origin. 

Par. 4. When articles of merchandise, including sewing machines, 
are exhibited and offered for sale by retailers to the purchasing public 
and such articles are not marked or are not adequately marked to 
show that they are of foreign origin, or if marked and the markings 
are covered or otherwise concealed, such purchasing public under- 
stands and believes such articles to be wholly of domestic origin. 

Par. 5. Respondents use the words “Hoover” and “Eureka” as trade 
or brand names for many of their said sewing machines and sewing 
machine heads. The sewing machines and sewing machine heads 
which are sold under the brand or trade name “Hoover” have the said 
word in gold decalcomania on the black enamel, on both sides of the 
horizontal arm. The word “Eureka” similarly appears on the sewing 
machines and sewing machine heads sold under that name. The words 
“Hoover” and “Eureka” also appear in literature distributed by the 
respondents with the machines they sell, as well as in price lists and 
similar material distributed by respondents to prospective purchasers. 

The names “Hoover” and “Eureka” are well-known American brand 
or trade names. The name “Hoover” has been used for many years by 
The Hoover Company as a brand name for vacuum cleaners and other 
products. The Eureka Williams Company has used the word 
“Eureka” for many years as a brand name for vacuum cleaners. 
Vacuum cleaners and other products bearing the name “Hoover” have 
been advertised extensively by The Hoover Company, and the Eureka 
Williams Company has extensively advertised its products under the 
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trade name “Eureka.” The names “Hoover” and “Eureka” and the 
concerns with which the names are identified have become well and 
favorably known to the purchasing public. 

Par. 6. The evidence in the record establishes, as the hearing exam- 
iner found in his initial decision, that respondents’ use of the said 
brand or trade names for their sewing machines and sewing machine 
heads causes confusion in the minds of many members of the purchas- 
ing public. For example, one witness testified that if she saw a sew- 
ing machine with the name “Hoover” on it, she would think the 
machine was made by the manufacturer of Hoover vacuum cleaners. 
Another witness testified that if he heard advertisements for Hoover 
sewing machines on the radio, he would assume the machines were 
manufactured by the Hoover Company. Still another witness testi- 
fied that he would imagine a sewing machine bearing the name 
“Hoover” was made in the United States maybe by a “company con- 
nected with the Hoover vacuum.” ‘The testimony in the record with 
respect to the name “Eureka” is similar to that with respect to the 
name “Hoover.” There is also in the record a stipulation between 
opposing counsel to the effect that respondents could call several wit- 
nesses who would testify that they purchased sewing machines bearing 
the name “Hoover” or “Eureka,” and that these names did not to their 
minds indicate that the machines had any connection whatsoever with 
either The Hoover Company or the Eureka Williams Company. 

The Commission is of the opinion, and therefore finds, that respond- 
ents, by using the words “Hoover” and “Eureka” as trade or brand 
names for their sewing machines and sewing machine heads in the 
manner hereinabove found, have represented, contrary to the fact, 
that their said products are manufactured by, or connected in some 
way with, the well-known firms with which said names have long 
been associated. Respondents’ use of these words has also enhanced 
the erroneous and mistaken belief on the part of the purchasing public 
that respondents’ sewing machines are of domestic origin. 

Par. 7. The complaint in this proceeding also alleges that the re- 
spondents, by using the word “Mercury” as a brand or trade name for 
their sewing machines and sewing machine heads, have represented, 
contrary to fact, that said products are manufactured by well-known 
American firms with which the name “Mercury” has long been asso- 
ciated. The Commission is of the opinion, and finds, that such allega- 
tion has not been sustained by the evidence. 

Par. 8. There are among members of the purchasing public a sub- 
stantial number having a decided preference for products manufac- 
tured in the United States over products manufactured in whole or 
in part in foreign countries, including sewing machine heads. There 
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are also many members of the purchasing public who prefer to pur- 
chase products, including sewing machines, which are manufactured 
by, or connected in some way with, well and favorably known Ameri- 
can firms, rather than products manufactured by a firm or firms not 
well known to the purchasing public. 

Par. 9. Respondents, by placing in the hands of dealers their sewing 
machine heads and completed sewing machines inadequately marked 
as to place of origin, as hereinabove described, and by using the trade 
or brand names “Hoover” and “Eureka,” provide said dealers with 
the means and instrumentality whereby they may mislead and deceive 
the purchasing public as to the place of origin of said machines and 
the manufacturer thereof. 

Par. 10. Respondents, in the course and conduct of their business, 
are in substantial competition in commerce with makers and sellers of 
domestic-made sewing machines and also with sellers of imported 
sewing machines. 

Par. 11. The failure of respondents to adequately disclose on the 
sewing machine heads that they are manufactured in Japan and the 
use of the brand or trade names “Hoover” and “Eureka,” have the 
tendency and capacity to lead members of the purchasing public into 
the erroneous and mistaken belief that respondents’ said products 
are of domestic origin and are manufactured by, or connected in some 
way with, well and favorably known domestic manufacturers, and into 
the purchase of sewing machines of which said heads are a part 
because of such erroneous and mistaken belief. 

As a result thereof, trade in commerce has been unfairly diverted to 
respondents from their competitors, and injury has been and is being 
done to competition in commerce. 


CONCLUSION 


Respondents sell completed sewing machines of which imported 
heads are a part and imported sewing machine heads without ade- 
quately disclosing the country of origin of the sewing machine heads. 
The respondents use the words “Hoover” and “Eureka” as brand or 
trade names for some of their sewing machines and sewing machine 
heads. ‘These words are placed on the sewing machine heads and are 
also used in respondents’ advertising literature. As a result of the 
failure to adequately disclose on the sewing machine heads that they 
are imported from Japan and the use of the names “Hoover” and 
“Kureka,” purchasers and prospective purchasers are led to believe 
that respondents’ sewing machines and sewing machine heads are of 
domestic origin and are manufactured by, or connected in some way 
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with, well and favorably known domestic manufacturers. Many 
members of the purchasing public have a decided preference for sew- 
ing machines manufactured in the United States over sewing machines 
manufactured in whole or in part in Japan. There are also many 
persons who prefer to purchase sewing machines manufactured by, or 
connected in some way with, well and favorably known American 
firms, rather than sewing machines manufactured by a firm or firms 
not well known to the purchasing public. 

The fact, if it be so, that respondents’ imported sewing machine 
heads were inspected and passed by United States Customs officers at 
the port of entry as being properly or adequately marked is immaterial 
and no defense (L. Heller & Son, Inc. v. Federal Trade Commission, 
191 F. 2d 954). Also, whether or not the Singer Sewing Machine 
Company or The Hoover Company or any other concern or individual 
imports into this country articles of foreign manufacture which are 
not marked, or are inadequately marked, as to place of origin is im- 
material and no defense to this proceeding (Jndependent Directory 
Corp. v. Federal Trade Commission, 188 F. 2d 468; Ford Motor Co. v. 
Federal Trade Commission, 120 F.2d 175). 

The fact that respondents sell only to dealers, many or all of whom 
are aware of the origin of the sewing machine heads or are informed 
thereof by respondents, is no defense to the charge of inadequate or 
concealed marking, since the sewing machines of which the imported 
heads are a part are obviously intended for ultimate consumer purchase 
and respondents as sellers have placed into the hands of the dealers 
the means and instrumentality whereby the ultimate purchaser may be 
misled and deceived. The sewing qualities, efficiency, and perform- 
ance of respondents’ sewing machines as compared with sewing ma- 
chines of domestic manufacture or other makes or designs of imported 
sewing machines are not in issue in this proceeding. 

The Commission, therefore, concludes that the acts and practices . 
of the respondents as hereinabove found are all to the injury and 
prejudice of the public and of respondents’ competitors and constitute 
unfair methods of competition in commerce and unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondents, Pickow Distributing Corpora- 
tion, a corporation, and its officers, and Louis Pickow, Harold Gessner, 
and Abraham Lippman as officers of said corporation, and said re- 
spondents’ representatives, agents, and employees, directly or through 
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any corporate or other device, in connection with the offering for sale, 
sale, or distribution of sewing machine heads or sewing machines in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 

1. Offering for sale, selling, or distributing foreign-made sewing 
machine heads or sewing machines of which foreign-made heads are 
a part, without clearly and conspicuously disclosing on the heads, 
in such a manner that it will not be hidden or obliterated, the country 
of origin thereof. 

2. Using the words “Hoover” or “Eureka,” or any simulations 
thereof, as brand or trade names to designate, describe, or refer to 
their sewing machines or sewing machine heads; or representing 
through the use of any other words or in any other manner that 
their sewing machines or sewing machine heads are made by anyone 
other that the actual manufacturers. . 

It is further ordered, That respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist. 
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DECISION, AND DISSENTING OPINION IN REGARD TO THE ALLEGED VIOLATION 
OF THE FEDERAL TRADE COMMISSION ACT 


Docket 6032. Complaint, Nov. 12, 1952*—Decision, Mar. 10, 1954 


Where a corporation and its three officers, engaged in the competitive interstate 
sale of their “Jeris Antiseptic Hair Tonic”, for use in addition to its cos- 
metic purposes, in the treatment and prevention of hair and scalp diseases, 
and of an after-shave lotion called “Fore”; in advertising their said ‘Hair 
Tonic” in magazines— 

(a) Falsely represented that the use of said tonic with massage would help 
promote hair growth and prevent excessive falling hair, through such state- 
ments as “helps promote healthy hair growth” and “relieves * * * excessive 
falling hair’; and 

(b) Falsely represented that barbers, by reason of their training, are capable 
of diagnosing and treating diseased conditions of the hair and scalp through 
such statements as “For hair and scalp care you can depend on your 
Barber’s recommendation! Your barber is trained in hair and scalp care 
and qualified to advise you. So if you happen to be troubled with dandruff, 
falling hair or some other hair problem, aS So Many men are, remember 
to consult your barber”: 

Held, That such representations constituted false advertisements within the 
meaning of Sec. 12, and that use thereof constituted unfair and deceptive 
acts and practices in commerce. 


Before Ur. J. Lari Cow, hearing examiner. 
Mr. J. W. Brookfield, Jr., for the Commission. 
Mr. Lewis G. Bernstein, of New York City, for respondents. 


DECISION OF THE COMMISSION 
STATEMENT OF THE CASE 


The Federal Trade Commission on August 18, 1952, issued a com- 
plaint and on November 12, 1952, issued an amended complaint charg- 
ing respondent Ar. Winarick, Inc., and three of its officers, Jules Wina- 
rick, Nathan Winarick and Floyd H. Pepper, with having violated the 
Federal Trade Commission Act by disseminating false advertisements 
in connection with the sale of their products “Jeris Antiseptic Hair 
Tonic” and “Fore,” an after shave lotion. Respondents filed an answer 
denying that their advertisements were in violation of law. 

Pursuant to notice, hearings were held in New York City on January 
5 and 6 and February 10, 1953, before J. Earl Cox, a hearing examiner, 


1 Amended. 
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designated by the Commission to hear this proceeding. Full oppor- 
tunity to be heard, to examine and cross-examine witnesses, and to 
introduce evidence bearing on the issues was afforded respondents and 
counsel supporting the complaint. All testimony and other evidence 
was recorded and filed in the office of the Commission. 

After receiving proposed findings of fact, the hearing examiner filed 
this initial decision on May 21, 1953, in which he concluded that re- 
spondents had violated the Federal Trade Commission Act by falsely 
advertising that a bottle of after shave lotion is given free where, in 
fact, it was given only on the purchase of a bottle of hair tonic and by 
advertising that barbers are capable of diagnosing and treating dis- 
eased conditions of the hair and scalp. He dismissed the other allega- 
tions of the complaint which charged respondents with falsely repre- 
senting that the use of their hair tonic will cure dandruff, relieve itchy 
scalp, prevent excessive falling hair, promote hair growth and result in 
a healthy scalp. 

Thereafter, counsel supporting the complaint appealed to the Com- 
mission from his initial decision. Respondents filed a brief in opposi- 
tion to this appeal in which they request the Commission to dismiss all 
of the allegations of the complaint. By agreement of counsel, this 
appeal was submitted to the Commission for decision without oral 
argument. 

Upon consideration of the entire record herein, the Commission has 
determined that the rulings of the hearing examiner made at the hear- 
ings are free of prejudicial error, and makes the following: 


FINDINGS OF FACT 
I. Business Of The Respondents 


Respondent Ar. Winarick, Inc., is a New York corporation having its 
principal place of business at 805 East 140th Street, New York, New 
York. Respondents Jules Winarick, Nathan Winarick, and Floyd H. 
Pepper, individuals, are officers of Ar. Winarick, Inc., who directed 
and controlled its policies with respect to the advertising herein set out. 

Respondents sell “Jeris Antiseptic Hair Tonic” and an after shave 
lotion called “Fore” to purchasers located in various States of the 
United States other than New York, and during the period of time 
involved herein have regularly caused these products, when sold, to be 
shipped from their place of business in the State of New York to these 
purchasers, in interstate commerce. They are now, and during the 
period of time involved herein, have been in substantial competition 
with others engaged in the sale of other hair tonics and after shave 
preparations. 
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The active ingredients of Jeris Antiseptic Hair Tonic are shown by 
the label to be: 

8-Hydroxyquinoline 
Resorcinol Monoacetate 
Tincture of Capsicum 
Fixed and Volatile Oils 
Ethyl-alcohol. 

The directions for use are as follows: “Brush or massage the scalp 
to remove any dust or foreign substance. Apply Jeris freely, massag- 
ing the scalp briskly with fingertips. This treatment will assure you 
a clean scalp, lustrous hair, free from loose dandruff.” 


Il. The Advertisements 


In the course of their business respondents have placed advertise- 
ments containing the following excerpts in magazines which were dis- 
seminated throughout the States of the United States. 


“The Truth About Dandruff * * * Itchy Scalp * * * 
Falling Hair 
IT’S A FACT 


. DANDRUFF is often caused by neglect * * * 
by improper care of hair and scalp * * * 

. THE HAIR itself cannot grow. Growth comes 
from the root. 

. HELP THE ROOT and you help the hair. 


JERIS GETS AT THE 
ROOT OF THE TROUBLE 


Jeris Antiseptic Hair Tonic contains a special 
ingredient not found in ordinary hair tonics. 
It acts to stimulate blood flow which nourishes 
the roots. Thus, Jeris not only relieves dan- 
druff, itchy scalp and dresses your hair handsomely 
* * * but it helps promote healthy hair growth. * * * 
(Life Magazine, 1948) 
KEEP HAIR WELL-GROOMED 
Free of Dandruff Too * * * 
(1) JERIS KILLS DANDRUFF GERMS* on contact! 
antiseptic action instantly removes unsightly 
dandruff flakes. 
(2) JERIS STIMULATES THE SCALP! Daily massage 
with Jeris awakens blood flow. Helps promote 
healthy hair growth, relieve dry scalp and 
excess falling hair. 
* 6 

*(Pityrosporum ovale), which many authorities 

recognize as the cause of infectious dandruff. 

(Saturday Evening Post, 1948) 
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Scalp-stimulation: Daily JERIS massage helps 
promote healthy hair growth, relieves dry scalp, 
excessive falling hair. 
(Saturday Evening Post, 1952) 

Respondents have made representations similar to the last quote ~ 
above in their recent radio and newspaper advertisements in addition 
to their magazine advertising. 

Respondents’ 1952 Saturday Evening Post advertising also con- 
tained claims of killing dandruff germs, pity-rosporum ovale, and. 
removing dandruff flakes in substantially the same form as quoted. 
from the 1948 Saturday Evening Post. 

In certain of their newspaper advertising in 1951, respondents made 
the following representations: 


For hair and scalp care you can depend on your 
Barber’s recommendation ! 

Your barber is trained in hair and scalp care 

and qualified to advise you. So if you happen to 

be troubled with dandruff, faling hair or some 

other hair problem, as so Many men are, remember to 
consult your barber. 


III. Meaning of the Advertising Claims 


The amended complaint charges that respondents have represented : 
(1) That the use of Jeris Antiseptic Hair Tonic will— 


(a) Cure dandruff 

(b) Relieve itchy scalp 

(c) Prevent excessive falling hair 
(d) Promote hair growth 

(e) Result in a healthy scalp. 


(2) That barbers, by reason of their training, are capable of diag- 
nosing and treating diseased conditions of hair and scalp. 

The record does not contain any consumer testimony as to the mean- 
ing of these advertisements. However, the Commission is of the opin- 
ion that such testimony is not needed, that it is capable of determining 
the meaning of these claims to the public. 

For the reasons stated below, the Commission is of the opinion that 
respondents have represented that the use of Jeris with massage will 
help promote hair growth and prevent excessive falling hair,* and 


that barbers, by reason of their training, are capable of diagnosing 
and treating diseased conditions of hair and scalp. . 


*Respondents’ advertising was characterized by their counsel during examination of a 
witness called by respondents, as follows: 


“The Jeris people have stated that this product will help to do certain things—help to 


keep your scalp clean and help to prevent excessive falling hair and help to promote the 
growth of hair by the use of this product.” 


In their appeal brief they adopt the hearing examiner’s interpretation. 
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Analyzing these claims in the same order as their meanings as al- 
leged in the complaint are listed above: 

(1) (a) Respondents’ advertisements clearly state that Jeris de- 
stroys dandruff germs (pityrosporum ovale) on contact and that it 
removes dandruff flakes. They make no claim of cure for dandruff in 
excess of these statements. ) 

(b) The record does not contain any representation as to itchy scalp 
since 1948. Respondents’ claims have been revised to “relieves dry 
scalp.” 

(c) The hearing examiner interpreted the phrase “relieves . . . ex- 
cessive falling hair” to mean merely that massaging and cleaning the 
hair will remove from the head that hair which comes out with comb- 
ing or falls to the shoulders during the course of a day. The Com- 
mission, however, is of the opinion that the ordinary meaning of the 
words shows that “relieves” means more than removing loose hair 
from the head, and that “excessive” means more than a normal condi- 
tion of hair fall. ‘This advertising in the ordinary sense of the words 
claims that the use of Jeris, as directed, will be of value in relieving 
the conditions causing abnormal hair loss. It means the use of Jeris 
will prevent excessive falling hair. The testimony of the medical wit- 
' nesses shows that they recognize “excessive falling hair” to mean an 
abnormal condition for which they list many possible causes. 

(d) Similarly the phrase “helps promote healthy hair growth” rep- 
resents that the use of Jeris, as directed, will help to promote the 
growth of hair. 

(e) Respondents’ claims as to the scalp are limited to claims that 
the use of Jeris with massage will stimulate the scalp and relieve dry 
scalp. These claims do not constitute a representation that the use of 
Jeris will result in a healthy scalp. 

(2) Respondents’ advertising as above quoted expressly states that 
barbers are trained in hair and scalp care and are qualified to advise 
you. It directs the reader to consult his barber if troubled with 
dandruff, falling hair or some other hair problem. The implication 
of this advertisement is that the instruction of barbers qualifies them 
to diagnose and treat disturbances of the hair which might be caused 
by or related to diseases. 


IV. Lapert Medical Opinion Testimony 


The testimony of the medical witnesses as to the truth of these 
representations is conflicting. The testimony of Dr. Markel supports 
respondents’ claims while that of Dr. Peck and Dr. Behrman disputes 
their correctness. A full analysis of the pertinent testimony of these 
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experts and of their professional qualifications is felt necessary to 
resolve this conflict. 


Qualifications of the Witnesses 


Three doctors, all specialists in the field of dermatology, testified 
in this matter. All are diplomates of the American Board of 
Dermatology and Syphilogy. 

Doctor Samuel M. Peck is Chief of the Department of Dermatology, 
Mt. Sinai Hospital, Clinical Professor of Dermatology, New York 
Medical College, Associate Clinical Professor of Dermatology at Co- 
lumbia, and President of the Society for Investigative Dermatology. 
He has written three textbooks on dermatology and has published 
about 100 scientific publications. He is the associate editor of the 
journal for investigative dermatology. 

Doctor Howard T. Behrman is an Assistant Clinical Professor of 
Dermatology, New York University College of Medicine, Adjunct 
Dermatologist, Mt. Sinai Hospital, and Assistant Dermatologist, 
Hillside Hospital. He is the author of approximately 100 articles 
and four books in this field. 

Doctor Joseph Markel has been engaged in private practice as a 
specialist in Dermatology for over seven years. He is presently at- 
tached to Mt. Sinai Hospital in the Dermatology Division. Pre- 
viously he was in the Therapeutic Research Division on the derma- 
tology staff on the New York Post Graduate Medical School. 


Testimony as to Truth of Claims 


Dr. Peck testified that Jeris does not contain any special ingredient 
not usually found in hair tonics. It has a cleansing action due to its 
alcohol and water content. It acts as a counter irritant and, especially 
if applied with massage, will have a temporary stimulating effect on 
the flow of blood to the scalp. 

He believes that Jeris might aid in removing dandruff scales and 
relieve itching to some extent. He testified that the great majority 
of cases of excessive falling hair are due to either hereditary factors, 
endocrine changes or nutrition. To a lesser extent it is caused by 
various diseased conditions. He does not list dandruff as a cause of 
excessive falling hair. In his opinion, Jeris would not be an effective 
treatment for those conditions which cause excessive falling hair, and 
Jeris used as directed would not prevent excessive falling hair.* 


*It is apparent from the record that the word “cause” in line 24, page 55, is the result 
of a stenographic error and should be “prevent.” Also from the remainder of Dr. Peck’s 
testimony, it is clear that he is of the opinion that the use of “Jeris,” as directed, will not 
prevent excessive falling hair. 
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He further testified that Jeris used with massage would have a 
temporary stimulating effect on the flow of blood to the scalp. He 
does not believe that this increased blood flow would nourish the hair 
roots or that the application of Jeris will promote or in any way 
cause healthy hair growth. He has not been able to effectively treat 
falling hair or to cause hair to regrow by using chemicals like Jeris 
or by increasing the blood flow to the scalp even with much more 
effective methods than massage with Jeris. In his opinion, nothing 
which dermatologists have at their disposal today promotes the 
growth of hair. 

Dr. Behrman testified that the primary effect of Jeris would be to 
dissolve dandruff cells. It might temporarily relieve certain cases 
of itchy scalp. Jeris, especially when used with massage, would in- 
crease the blood flow in the scalp. 

He testified that the consensus of scientific thought is that male hair 
loss is due to three basic things, heredity, amount of hormones pro- 
duced and the aging process. In addition to these, Dr. Behrman 
listed many disturbances and disorders which also cause excessive 
falling hair. He testified that Jeris is not an effective treatinent for 
these conditions and that its use as directed would not prevent exces- 
sive falling hair. He recognized dandruff as a sign of a diseased 
scalp but does not list dandruff as a cause of falling hair. He testified 
that some dermatologists believe that dandruff might conceivably 
accelerate the balding process. He also testified that increasing the 
blood flow in the scalp by massage with Jeris for a few minutes would 
not be beneficial, that hair nourishment depends on the content of the 
blood, and that the application of Jeris will not promote or in any 
way cause healthy hair growth. 

Both Dr. Peck and Dr. Behrman testified that in their opinion a 
barber is not qualified by training and experience to diagnose and 
effectively treat diseased conditions of the hair and scalp. 

Dr. Markel testified that Jeris is a good cleansing agent for the 
~ scalp, contains an antiseptic ingredient and a drug that stimulates the 
scalp and that used with massage it will increase the lymphatic circu- 
lation of the scalp. He testified that the use of this product will result 
in a healthier scalp, will temporarily relieve itchy scalp due to some 
conditions, and will help to promote the growth of healthy hair due 
to its cleansing action. 

He testified that 85 percent of all baldness is due to dandruff and 
that Jeris.is a good product for certain types of dandruff. He further 
testified that Jeris would help preserve‘a man’s hair longer than if he 
used nothing at all, by keeping the scalp clean, free of scales and per- 
mitting normal tissue respiration. He also testified that, by increas- 
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ing the lymphatic circulation by massage, you may have a tendency 
to prevent your hair falling out as rapidly as it would without mas- 
sage. He was of the opinion that “A man can save his crop of hair.” 


V. Conclusions From the Expert Testimony 


Dr. Peck and Dr. Behrman are of the opinion that Jeris used as 
directed is of no value in preventing excessive falling hair and in pro- 
moting the growth of healthy hair. They do believe that it will 
remove dandruff flakes from the head, will temporarily increase cir- 
culation in the scalp, and help the scalp by keeping it clean. They 
express no opinion as to its effectiveness in destroying the germ, pity- 
rosporum ovale. They are both of the opinion that barbers are not 
qualified by training and experience to diagnose and effectively treat 
diseased conditions of the hair and scalp. 

Dr. Markel’s views as to the value of Jeris in cases of excessive fall- 
ing hair are based on the premise that dandruff is the cause of 85 per- 
cent of the cases of baldness. This premise is in conflict with the tes- 
timony of the other expert witnesses in this proceeding and with the 
consensus of scientific thought on this subject. His views that healthy 
hair growth is promoted by cleaning the scalp and allowing increased 
tissue respiration are rejected as being contrary to the weight of the 
evidence, 


VI. Advertising Free Goods 


The amended complaint alleged and the hearing examiner found 
that respondents falsely represented that they were giving a bottle 
of “Fore,” after shave lotion, away free, as the bottle of Fore was 
only furnished in connection with the purchase of a bottle of Jeris 
Antiseptic Hair Tonic. 

Respondents, in fact, advertised that they would give a regular sized 
bottle of Fore, after shave lotion, free with a purchase of a bottle of 
Jeris Antiseptic Hair Tonic. The advertisements clearly showed 
that respondents were making a combination offer of a regularly 
priced 83-cent bottle of Jeris Antiseptic Hair Tonic plus a regularly 
priced 63-cent bottle of Fore, after shave lotion, at a combined price 
of 74 cents. 


VII. Contentions of the Parties 


Respondents contend that the initial decision is correct in all re- 
spects except: (1) the conclusion that their claim of giving a bottle 
of Fore free was false because it was only given upon the purchase of 
a bottle of Jeris, and (2) the conclusion that they represented that 
barbers are qualified to treat diseases of the hair and scalp. 
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In support of the initial decision, respondents cite the Commission’s 
decision in the matter of Lambert Pharmacal Company as authority 
for the truthfulness of their advertising claims as to dandruff. In 
this connection, they also point out that there is no evidence that Jeris 
will not destroy the pityrosporum ovale germ as advertised. They 
contend they have not represented that the use of their product will 
prevent excessive falling hair or result in a healthy scalp. They 
further contend that Jeris will destroy the pityrosporum ovale germ, 
will remove dandruff scales, relieve itchy scalp and aid the growth of 
hair. 

Counsel supporting the complaint contend that all of the allegations 
of the complaint have been proven. 


VIII. General Conclusions 


On the basis of the above-stated facts and other evidence of 
record, the Commission concludes that respondents falsely advertised 
that the use of Jeris Antiseptic Hair Tonic with massage will help 
promote hair growth and prevent excessive falling hair and that 
barbers by reason of their training are capable of diagnosing and 
treating diseased conditions of the hair and scalp. 

It further concludes that the record does not establish that respond- 
ents advertised that the use of Jeris will result in a healthy scalp 
or that it will have any beneficial effect on dandruff in excess of destroy- 
ing pityrosporum ovale germs and removing dandruff flakes. ‘There 
is no showing that the claims as to dandruff are false. Respondents’ 
advertising as to claims of relief of itchy scalp have not been shown 
to have been used since 1948. The record indicates that such claims 
have been modified and the original claim abandoned. 

The claim that a bottle of “Fore” was given away free is found not 
to be false or deceptive in any way. All of the conditions as to the 
offer were clearly stated. The price of 74 cents for the Jeris Anti- 
septic Hair Tonic in the special combination offer is less than the 
regular price of 83 cents for the same sized botle of Jeris. This con- 
clusion follows the reasoning of the Commission’s decision in the 
matter of Walter J. Black, Inc., et al., issued September 11, 1953. 

Respondents’ representations concerning the preparation Jeris Anti- 
septic Hair Tonic hereinabove found to be false are misleading in 
a material respect. ‘They have the capacity and tendency to mislead 
_and deceive a substantial portion of the purchasing public into the 
mistaken belief that they are true, and into the purchase of substan- 
tial quantities of this preparation as a result thereof. Jeris Antiseptic 
Hair Tonic, in addition to its cosmetic purposes, is intended for use 
in the treatment and prevention of hair and scalp diseases in humans. 
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The Commisison, therefore, concludes that respondents’ false rep- 
resentations of Jeris Antiseptic Hair Tonic constitute false adver- 
tisements likely to induce the purchase of a drug and cosmetic within 
the meaning of section 12 of the Federal Trade Commission Act. The 
Commission further concludes that respondents’ use of the false repre- 
sentations as hereinabove found is to the prejudice and injury of the 
public and constitutes unfair and deceptive acts and practices in com- 
merce within the meaning of the Federal Trade Commission Act. 


ORDER OF APPEALS 


It is ordered, That the appeal of counsel supporting the complaint 
from the initial decision of the hearing examiner is hereby granted 
insofar as it relates to the dismissal by the initial decision of the alle- 
gations of the complaint charging that respondents have falsely adver- 
tised that Jeris Antiseptic Hair Tonic will prevent excessive falling 
hair and promote hair growth. In all other respects said appeal is 
denied. 

lt is further ordered, That respondents’ appeal from the initial deci- 
sion of the hearing examiner is hereby granted insofar as it relates to 
the conclusion that respondents’ free offer was in violation of the 
Federal Trade Commission Act. In all other respects said appeal is 
denied. 


THE REMEDY 


The Commission, having determined on the basis of the record that 
respondents have falsely advertised, must now determine the necessary 
and proper form of relief. 

Respondents’ advertising is not flagrantly false. They advertise 
their product largely as a cosmetic. But they have made several 
advertising claims of amedical nature. Certain of these have not been 
found to be false, one appears to have been abandoned and certain of 
them, respondents state, are only meant as claims of a cosmetic nature. 
Respondents, however, have contended throughout this proceeding that 
the use of their products will help promote or aid the growth of hair 
and that their claim of relieving excessive falling hair is proper. 

The Commission’s experience in this field has informed it that mem- 
bers of the public are particularly sensitive about loss of hair and are 
overly susceptible to claims that a product or treatment will help 
guard against hair loss or help promote hair growth. There is a great 
temptation to sellers of hair preparations to make such claims or at 
least to imply that such benefits will result from the use of their 
product. 
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The Commission has issued orders in other cases prohibiting the dis- 
semination in commerce of false representations that hair preparations, 
used with massage, will have any effect in preventing loss of hair or will 
promote the growth of hair. 

For these reasons the Commission is of the opinion that the proper 
relief herein is an order prohibiting the dissemination of advertise- 
ments which represent that the use of Jeris as directed will relieve or 
prevent excessive falling hair or promote or help to promote hair 
growth. For similar reasons, it is believed that respondents should be 
prohibited from misrepresenting the qualifications of barbers as found 
herein. 


ORDER TO CEASE AND DESIST 


It is ordered, That the respondent Ar. Winarick, Inc., a corporation, 
and its officers, and respondents Jules Winarick, Nathan Winarick, and 
Floyd H. Pepper, individually and as officers of Ar. Winarick, Inc., 
and their respective officers, agents, and employees, directly or through 
any corporate or other device, in connection with the offering for sale, 
sale or distribution of the preparation “Jeris Antiseptic Hair Tonic” 
or any product of substantially the same composition or possessing 
substantially similar properties, whether sold under the same name or 
under any other name, do forthwith cease and desist from directly or 
indirectly : 

1. Disseminating or causing to be disseminated, by means of the 
United States mails, or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or by implication, that the use of said 
preparation will: 

(a) Relieve or help to prevent excessive falling hair. 

(b) Promote or help to promote hair growth. 

2. Disseminating or causing to be disseminated, by any means, any 
advertisement, for the purpose of inducing, or which is likely to induce, 
directly or indirectly, the purchase of said preparation in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, which 
advertisement contains any of the representations prohibited in para- 
graph 1 hereof. 

It is further ordered, That the respondent Ar. Winarick, Inc., a cor- 
poration, and its officers, and respondents Jules Winarick, Nathan 
Winarick and Floyd H. Pepper, individually and as officers of Ar. 
Winariek, Inc., and their respective officers, agents, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale or distribution of their preparations “Jeris 
Antiseptic Hair Tonic” and “Fore,” or any other preparation of sub- 
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stantially the same composition or possessing substantially similar 
properties, in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from : 

~ Representing, directly or by implication, that barbers are qualified 
for or capable of diagnosing or treating diseased conditions of the hair 
or scalp. 

It is further ordered, That respondents shall, within sixty (60) days 
after service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with the order to cease and desist. 

Commissioner Mead concurring except for the finding regarding use 
of the word “free.” (See Mead dissent in Walter J. Black, Inc., et al., 
Docket 5571). Commissioners Mason and Gwynne dissent except for 
the finding regarding use of the word “free.” 


DISSENTING OPINION 


By Gwynne, Commissioner : 

Paragraph Six of the Amended Complaint charges that respond- 
ents represented : 

(1) that the use of their preparation Jeris Antiseptic Hair Tonic— 

(a) will cure dandruff; 

(b) will relieve itchy scalp; 

(c) will prevent excessive falling hair; 

(d) used with massage will stimulate blood flow in the scalp to the 
extent that the hair roots will be nourished and hair growth promoted ; 

(e) will result in a healthy scalp; 

(2) that barbers by reason of their training are capable of diagnos- 
ing and treating diseased conditions of hair and scalp. 

The hearing examiner found against counsel supporting the com- 
plaint as to all charges except that contained in (2) above. 

The majority opinion reverses the hearing examiner as to (1) (c) 
and (1) (d), and approves his conclusions as to (1) (a), (1) (b), (1) 
(e), and (2). 

This dissent has to do only with (1) (c), (1) (d), and (2). 

(1) (c) That the use of respondents’ preparation will prevent excessive 
falling hair. 

As to this claimed representation, the hearing examiner found that 
the advertisements used the word “relieve” rather than “prevent” and 
that the two words are not synonymous. 

In this I agree with the hearing examiner. An examination of the 
exhibits fails to find any use of the word “prevent” in connection with 
the words “excessive falling hair.” The words “relieves excessive fall- 
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ing hair” are found-in Commission’s Exhibits 1,5, 6, and 8. In none 
of these exhibits is any language used which would justify the charge 
that respondents’ product is capable of preventing excessive falling 
hair. 

That there is a difference in the meaning of the two words is obvious. 
A witness for counsel for the complaint (in connection with his testi- 
mony as to dandruff) said: “I would say the word ‘relief? means a 
temporary minimizing.” 

On this part of the case the hearing examiner said: 

“As to the effect of Jeris upon excessive falling hair the record is. 
scanty. It is clear that Jeris will neither prevent nor cure baldness, 
but there is no charge to that effect. It will not prevent falling hair. 
The advertisements do not say that it will. Through massage and 
cleansing, incident to the use of Jeris, loose hairs will be removed. 
‘Excessive falling hair’ was not defined and is a term of indefinite 
connotation. It might refer to the hair that comes out with combing 
or falls to the shoulders during the course of a day. This certainly 
will be reduced by daily massage and cleansing. In the absence of 
more specific evidence and upon the state of the record the charge in 
respect to excessive falling hair cannot be found to have been es- 
tablished.” 

The evidence, however, goes a little beyond that. A witness for 
counsel for the complaint testified that dandruff might cause falling 
hair and that the removal of dandruff might help in that regard. 
There is other evidence that preparations such as the one in question 
are an aid in the removal of dandruff and that, coupled with massage, 
might lessen the amount of falling hair. 


(1) (d) That used with massage, respondents’ preparation will stim- 
ulate blood flow in the scalp to the extent that hair roots will be 
nourished.and hair-growth promoted. 


The complaint does not charge respondents with representing that 
its product “will promote hair growth” used independently of massage. 

There is testimony that massage would temporarily increase the flow 
of blood to the scalp and that such process would be aided by a prod- 
uct such as Jeris, which acts as a counter-irritant and also helps re- 
move dandruff scales. There is a dispute as to the amount of good, 
if any, that increasing the circulation in the scalp would accomplish 
in promoting hair growth. The expert witness for the respondents 
testified it would have good results. The testimony of the experts for 
counsel supporting the complaint is not a categorical denial of this 
proposition. In fact in their own work they apparently recognize 
that increasing the flow of blood to the scalp might be beneficial to the 
scalp and hair. 
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All the expert witnesses were commendably frank in their testi- 
mony. They point out that there is no complete agreement as to 
what will affect hair growth and that scientific opinion on the subject 
has been and is subject to change. It is interesting to note that there 
is not the certainty among the experts on this subject that seems to 
exist in other quarters. 

The hearing examiner did not attempt to resolve the disputed ques- 
tions of fact as to (1) (c) and (1) (d). Faced by this uncertainty 
and conflict of opinion, he held that the party having the burden of 
proof had failed to sustain it. In such a situation the findings of the 
hearing examiner who saw and heard the witnesses should be given 
considerable weight by the Commission. (See Universal Camera 
Oorp. v. National Labor Relations Board, 340 U.S. 474, and Folds v. 
Federal Trade Commission, 187 F. 2d 658.) 


(2) That barbers by reason of their training are capable of diagnosing 
and treating diseased conditions of the hair and scalp 


This charge is based on the following advertisement : 

“For hair and scalp care you can depend on your barber’s recom- 
mendation. Your barber is trained in hair and scalp care and quali- 
fied to advise you. So, if you happen to be troubled with dandruff, 
falling hair, or some other hair problem, as so many men are, 
remember to consult your barber.” 

The evidence is that dandruff, itchy scalp, and falling hair are 
symptoms which may arise from many causes, including certain dis- 
eases which could be treated only by qualified members of the medical 
profession. However, it appears that the percentage due to diseases 
(as that word is generally understood) is relatively small. There is 
evidence that 85 percent of all dandruff is “ordinary” dandruff which 
may be removed by certain cleansing agents and other attention which 
barbers rather than doctors are qualified to render. 

To conclude from the above advertisement that barbers are qualified 
to treat diseases would seem to be unrealistic. If a barber should 
publish a similar advertisement about his qualifications, it is difficult 
to imagine any local prosecuting attorney bringing him into court on 
the ground that he was holding himself out as a doctor. The func- 
tions and duties of the barber and the physician are well known. We 
should not conclude that the public will fail to interpret this adver- 
tisement against their background of general human experience and 
knowledge. 

The reasonable interpretation of the language of the advertisement 
is that the barber is qualified to advise you as a barber in that field in 
which barbers normally operate. His advice to a person suffering 
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from some scalp diseases might be to consult a doctor. Most general 
practitioners in the medical profession refer a patient to a specialist 
when the situation requires it. That would not prevent them from 
holding themselves out as physicians capable of administering to most 
of the needs of their patients and of directing them to specialists when 
that was the proper course. 

I suspect that on every working day thousands of people do consult 
their barbers in regard to hair and scalp care. They will be interested 
to learn that an agency of the Federal Government now proposes that 
they first go to their physician or perhaps their psychiatrist. 

The following statement of the hearing examiner is worthy of 
thoughtful consideration. 

“About the meaning to the public of any particular advertisements 
there may well be honest differences of opinion but there are certain 
principles which should be controlling. Statements should not be 
read out of context. Words of simple and well established meaning 
should be accepted at their ordinary connotation. The advertisement 
should be considered in relationship to the product advertised. 

“The product at issue in this proceeding is a hair tonic not a 
medicament. The general public would not look upon the advertise- 
ments of a hair tonic with the same expectancy as they would upon an 
advertisement of a medicient having alleged curative powers. The 
language used by respondents is simple language which those of even 
the most modest education should be able to read and understand. 
There is nothing mysterious or involved in the phraseology. Re- 
spondents’ product is harmless.” 

In the words of a distinguished jurist in Prima Products, Inc. v. 
Federal Trade Commission (decided January 7, 1954, by the United 
States Cireuit Court of Appeals for the Second Circuit) : “The con- 
troversy now before us bears a marked resemblance to the proverbial 
tempest in a teapot.” 

I would dismiss the complaint. 

Commissioner Mason joins in this dissent. 
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In THE MATTER OF 


JAMES H: SEWELL AND GEORGE PEPPERDINE, TRADING 
AS BURNS CUBOID COMPANY 


DECISION IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL’ TRADE 
COMMISSION ACT 


Docket 5850. Complaint, Feb. 21, 1951—Decision, Mar. 12, 1954 


Where two partners engaged in the manufacture of a device designated as: 
“Cuboids,” “Burns Cuboids,” or “Cuboid Foot Balancers,” made of cork, felt, 
leather, with no metal, and in the interstate sale of said products and of a. 
similar supplemental device known as “Doggies” to numerous department 
stores and shoe stores; in advertising through circulars and advertisements. 
in newspapers, magazines, and other periodicals— 

(a) Represented that the use of their devices would assist the wearer to obtain 
body balance and foot balance, would relieve aches and pains regardless of 
the cause, would result in more normal foot action, assure the user of a. 
posture poise and balance and assist in improving the stance ; 

(b) Represented that housework would be rendered less tiresome by wearing 
said devices, that use thereof would afford increased foot health and com- 
fort and beneficially assist in the distribution of the body weight; 1 

(c) Represented that upon correct position of the cuboid bone depended the rela- 
tive position of every other bone in the foot and that if such bones were 
maladjusted as to position, use of such device would serve or assist to nor- 
malize their position and that calloused feet would be relieved by the use 
thereof; and 

(d) Additionally represented through the use of the term “Foot Balancers” in 
the designation and description of their device, that use thereof would 
assist the wearer to balance the feet or body ; 

The facts being that foot disorders or foot troubles generally would not be: 
benefited by wearing said devices; instances in which they would serve: 
beneficially to change the area of pressure would be fortuitous and rare; 
use thereof might aggravate the condition for which used; they were not an. 
effective treatment for ordinary foot aches and pains and had no therapeutic 
value in the treatment thereof ; could not be relied upon to lessen the fatigue: 
caused by housework or other physical effort ; would not favorably influence: 
the position, action, or function of the cuboid bone which plays only a 
minor role in balancing the body; nor realign, etc., the position of other 
bones in the feet; and there was no reasonable possibility that those wearing 
respondents’ shoe inserts secured through fitting and recommendation of 
respondents’ representatives or by other sales personnel would receive the 
orthopedic corrective or therapeutic benefits which their advertisements. 
promised would be afforded to them: 

Heid, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and decep- 
tive acts and practices in commerce. 


Before Mr, Everett F: Haycraft, hearing examiner. 
Mr. R. P. Bellinger for the Commission. 
Mr. George R. Maury, of Los Angeles, Calif., for respondents. 
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DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on February 21, 1951, issued and subse- 
quently served its complaint in this proceeding upon James H. Sewell 
and George Pepperdine, co-partners trading as Burns Cuboid Com- 
pany, charging said respondents with the use of unfair and deceptive 
acts and practices in commerce in violation of the provisions of said 
Act. After the issuance of said complaint and the filing by respond- 
ents of their answer thereto, hearings were held at which testimony 
and other evidence in support of and in opposition to the allegations 
of the complaint were introduced before a hearing examiner of the 
Commission, theretofore designated by it, and such testimony and: 
other evidence were duly recorded and filed in the office of the Com- 
mission. On December 31, 1952, the hearing examiner filed his initial 
decision. 

Thereafter, within the time permitted by the Rules of Practice of 
the Commission, respondent James H. Sewell appealed from the initial 
decision of the hearing examiner and this matter came on for final 
hearing upon the complaint, answer, testimony and other evidence, 
briefs in support of and in opposition to such appeal and oral argu- 
ment; and the Commission, having duly considered the record herein 
and having ruled upon said appeal and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public and 
makes the following findings as to the facts, conclusion drawn there- 
from, and order, the same to be in lieu of the initial decision of the 
hearing examiner. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. At the time of the issuance of the complaint herein, 
respondents James H. Sewell and George Pepperdine were co-partners 
trading as Burns Cuboid Company having their principal place of 
business at 414 East 4th Street, Santa Ana, California. On or about 
May 1951, respondent George Pepperdine disposed of his entire in- 
terest in said business to his co-partner respondent James H. Sewell 
and since that time has had no connection whatever with that business. 
Respondent James H. Sewell, being the sole owner thereof, has 
operated the business in the name of Burns Cuboid Company, the 
address of the business remaining the same. 

Par. 2. Said respondents for several years last past have been, and 
respondent James H. Sewell now is, engaged in the business of manu- 
facturing and selling a device, as “device” is defined in the Federal 
Trade Commission Act, generally designated as “Cuboids,” “Burns 
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Cuboids” or “Cuboid Foot Balancers” and an experimental device 
which is similar thereto known as “Doggies.” Respondents’ device is 
made of cork, felt and leather, containing no metal whatsoever, and 
has elevations along its sides beginning where the forward sides of 
the wearer’s heel will be placed when worn. These elevations.extend 
forward and are intended to end as an elevation across the area of the 
ball of the foot behind the metatarsal joints. Respondents’ products 
are sold in pairs for insertion in shoes for the purpose of relieving 
foot troubles, aiding in balancing the feet and the body, assisting the 
bones of the feet to regain and hold their normal positions, and to gen- 
erally add comfort otherwise to the feet of the wearer. Respondents 
have caused said devices to be transported from their place of business 
in the State of California to purchasers thereof and to numerous de- 
partment stores and shoe stores located in various other States of the 
United States, in which department stores and shoe stores respondents 
have representatives for the purpose of fitting the device into the shoes 
of customers and selling the same to the individual customers. Dur- 
ing the times mentioned herein, respondents have maintained a course 
of trade in said products in commerce between and among the various 
States of the United States. 

Par. 3. Respondents, since 1947, have disseminated and are now 
disseminating advertisements concerning their said device by the 
United States mails and by various other means in commerce as 
“commerce” is defined in the Federal Trade Commission Act for the 
purpose of inducing and which were likely to induce, directly or in- 
directly, the purchase of said device; and respondents have dissemi- 
nated and have caused the dissemination of advertisements concern- 
ing their said device by various means for the purpose of inducing and 
which were likely to induce, directly or indirectly, the purchase of 
their device in commerce as “commerce” is defined in the Federal 
Trade Commission Act. Included in the circulars, leaflets, pamphlets. 
and advertisements appearing in newspapers, magazines and other 
periodicals of interstate circulation, which respondents have dissemi- 
nated or caused to be disseminated, have been the following statements 
and representations: 


Cuboids help to balance your body weight * * * 


CUBOID 
FOOT BALANCERS 


* * * the foot and body balance, the relief from aches and pains CUBOIDS afford. 
Better poise and balance replace aches and pains. 
** * Wnjoy more normal foot action with Cuboids. 

They’re the modern way to foot relief—combining scientific principles of bal- 
ance and support to lessen fatigue and help improve your stance. 
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Now everyone can enjoy better posture, poise and balance with * * * Cuboids. 

Metal-'ree Cuboids. 

Especially designed to help you enjoy increased foot health and comfort. 

With Cuboids foot pains often disappear as if by magic. 

Cuboids foot balancers make housework less tiring. 

Cuboids help to distribute body weight * * * 

The feet are the body’s foundation. Cuboids balance this foundation and 
provide the basis for correct posture. 

The Cuboid bone is the keystone of the outer or weight-bearing arch and 
its position determines the relative position of every other bone in the foot. 
Cuboid metal-free foot balancers are scientifically designed to help bring these 
bones into normal position. 

Cuboids afford effective relief to aching and calloused feet. 

Par. 4. Through use of the advertisements containing the state- 
ments and representations hereinabove set forth, respondents have 
represented, directly and by implication, that the use of their device 
will assist the wearer to obtain body balance and foot balance; that it 
will relieve aches and pains regardless of the cause thereof; that more 
normal foot action will result from the use of said device ; that respond- 
ents’ device will assure the user better posture, poise and balance and 
that it will assist in improving the stance; that housework will be 
rendered less tiresome by wearing Cuboids; that the use of respond- 
ents’ device will afford increased foot health and comfort and benefi- 
cially assist in the distribution of body weight; that upon the correct 
position of the Cuboid bone depends the relative position of every 
other bone in the foot, and that if these bones are maladjusted as to 
position the use of such device will serve or assist to normalize their 
position ; and that calloused feet will be relieved by the use of Cuboids. 

Through use of the term “Foot Balancers” in the designation and 
description of their device, respondents additionally represent and in- 
dicate that the use of their device will assist the wearer to balance the 
feet or body. 

Par. 5. Conflicting testimony was presented and received with 
respect to the truth or falsity of the foregoing representations. 
Orthopedic surgeons well trained in their field expressed opinions 
during the course of their testimony which support conclusions that 
such representations were false and misleading. On the other hand, 
the witnesses supporting the contention of the respondents that said 
representations were for the most part true consisted of a general 
practitioner who had not been in active practice for a number of years 
but who testified that he had given study to the question of posture of 
human beings; and another doctor of medicine who is also an osteo- 
pathic physician and who, in addition to conducting a practice pri- 
marily devoted to the treatment of foot conditions, has been engaged 
for many years as an adviser to a manufacturer of shoes featuring a 
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device similar to that manufactured and sold by respondents. Con- 
sidered also by the Commission in reaching its decision here, in the 
same manner as if the physician therein referred to had appeared 
as a witness in this proceeding, have been the evidentiary matters set 
forth in respondents’ “offer of proof,” appearing at pages 871 to 877 
of the transcript of hearings. 

Par. 6. In attaining body balance in the foot, a person stands on 
what is called a tripod made up of the calcaneous (heel bone), the 
first metatarsal head, and the fifth metatarsal head, bound together 
with ligaments, tendons, and muscles, all of which are used, together 
with nerve supplies to those muscles, to maintain equilibrium. The 
main arch of the foot, known as the longitudinal arch, extends from 
the heel to the metatarsal area on the inner side of the foot and its 
components include the following bones: the calcaneous or heel bone, 
the astragalus or ankle bone, the scaphoid or navicular, the internal 
cuneiform and the first metatarsal. Most of the body weight thrust 
from the tibia bone of the leg is received and distributed through the 
medial group of bones just enumerated, both in a standing position 
and during locomotion. 

The human foot is constructed to adequately bear the weight of the — 
body without any further aid to nature. Before correct treatment 
can be decided upon for any person complaining of trouble with his 
feet, which requires realignment or readjustment of the foot bones, it 
is essential to obtain a complete history of the case including a 
thorough and expert diagnosis. Consideration must be given to the 
shoes being worn and sometimes X-rays must be taken. Frequently, 
treatment which may be beneficial for one foot may not be appropriate 
for the other foot of the same individual. A layman cannot make an ~ 
accurate diagnosis of the conditions causing foot disorders. 

Par. 7. Testimony was introduced by respondents to the effect, 
among other things, that their device tends to fill in areas in the rear 
of the shoe where it is asserted, in many instances, a shoe does not fit 
or conform to the foot properly, that the device serves as a foundation 
for the Cuboid Bone where the weight assertedly is being balanced, 
and that its use acts to throw weight to the outer border of the foot 
and elevate the forward metatarsal area. These attributes, respond- 
ents contend, demonstrate, among other things, that the use of Cu- 
boids aids in the distribution of weight and assists the wearer to 
attain foot and body balance. 

Although it is true that respondents’ device when inserted occupies 
or takes up some physical space in the shoe and that some depression 
of the Cuboids’ rear surface may result from wear, other testimony 
presented in support of the allegations of the complaint indicates that 
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the device cannot be expected to grasp or grip sufficiently on the sides 
of the heel of the foot to correct all rolling tendencies of the heel or 
significantly support the back of the heel. Probative evidence was 
received also to the effect that respondents’ device will not be instru- 
mental in throwing the weight to the outer border of the foot should 
modification in these respects be of advantage. One reason why re- 
spondents’ device manifestly cannot be depended upon to have this 
specific effect is the circumstances that both sides of the device are 
raised and there is the tendency for these lateral elevations to balance 
one another out. 

Similar considerations give reason to doubt if the frontal elevation 
intended to end behind the metatarsal joints necessarily in all instances 
of use will raise materially the frontal area in relation to the heel 
bone. Assuming that elevation is afforded, however, there would be 
no assurance that a corresponding depression would exist in the meta- 
tarsal area so that pressure might be relieved and an improvement 
in balance or weight distribution stem therefrom. Respondents’ sup- 
. port is so constructed, moreover, that it cannot affect the ligaments, 
the bony structures or the neuromuscular mechanism entering into 
the balance of the foot. Clear and convincing also is other testimony 
presented by witnesses called by counsel supporting the complaint 
to the effect that the elevations in Cuboids do not support or serve 
as a foundation for the Cuboid Bone. 

Foot disorders or foot troubles generally, will not be benefitted by 
wearing respondents’ device. The only way that foot troubles can 
be corrected or relieved by using respondents’ device would be through 
the relief of pressure in the metatarsal area in the region of the ball 
of the foot. As stated by one witness with respect to respondents’ 
device: “* * * if it happens to fit correctly and the particular person 
happened to have a foot which was adapted to this device, then the 
position of this metatarsal pad might happily hit the right spot * * *.” 
It appears from the greater weight of the evidence that the instances 
in which Cuboids would serve beneficially to change the area of pres- 
sure would be happenstances and merely occasional or rare instances. 
On the other hand, the use of respondents’ device might aggravate 
the condition for which it was being used to correct. Upon the basis 
of its consideration of the testimony and its consideration of the device 
itself, the Commission has concluded that the greater weight of the 
evidence demonstrates that there is no reasonable probability that 
those wearing respondents’ shoe inserts secured through fitting and 
recommendation of respondents’ representatives or by other sales per- 
sonnel will receive the orthopedic, corrective, or therapeutic benefits 
which respondents’ aforesaid advertising promises will be afforded to 
them. 
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Par. 8. Upon the basis of the greater weight of the evidence, the 
Commission has concluded that the use of Cuboids will not assist the 
wearer to attain body balance or foot balance, or assist beneficially 
in the distribution of body weight. Such use will not be generally 
effective in affording the user better posture or poise or an improve- 
ment in stance nor will more normal or improved foot action result 
therefrom. The wearing of respondents’ device will not afford or 
increase general foot health. Although the wearing of Cuboids may 
in some instances aid strained, tired feet, respondents’ device cannot 
be relied upon to give comfort to users who have foot troubles or to 
correct or relieve conditions caused by misfitted shoes. Respondents’ 
device is not an effective treatment for ordinary foot aches and pains 
and has no therapeutic value in the treatment of aching or painful 
feet. Cuboids will not be generally effective in treating or relieving 
calloused foot conditions and the use of Cuboids cannot be relied upon 
to lessen the fatigue caused by housework or other physical effort. 

The Cuboid Bone is a bone shaped roughly in the form of a cube 
and is located toward the outer side of the foot near the fifth metatar- 
sal. It is not recognized as initiating or activating any important 
function of the foot and although every bone in the foot is essential, the 
role of the Cuboid Bone in balancing the body is minor in degree. Itis 
not the focal point or keystone for weight bearing either in stance or 
during locomotion, and in no sense do the forces of thrust concentrate 
upon the Cuboid Bone as the weight is being taken from the foot. The 
wearing of Cuboids will not favorably influence the position, action or 
function of the Cuboid Bone, nor will such use realign, readjust or 
normalize or improve the position of other bones of the feet. 

Par. 9. As previously stated, Cuboids will not assist in balancing the 
foot or the body or assist beneficially in the distribution of body weight 
nor will respondents’ device be effective in improving the position of 
the bones of the feet. The Commission has accordingly concluded that 
respondents’ use of the term “Foot Balancers” in the advertising for 
the device Cuboids has been false, misleading and deceptive and that 
only by excision of such term from respondents’ advertising can the 
deception which has been engendered by its use in respondents’ 
advertising be eliminated. 

Par. 10. (a) The complaint in this proceeding additionally charged 
that respondents in their advertising have represented that their device 
will strengthen weak muscles and feet, will improve poor circulation 
and will be effective in relieving pressure from sensitive parts of the 
feet such as nerve centers, and alleged in such connection that these 
statements and representations constituted false advertisements. It 
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appears from the record, however, that the advertising statements to 
which these allegations refer have been discontinued and that they 
have not been used by respondents since the year 1947, which time is 
more than three years prior to the date when this proceeding was 
instituted. In the circumstances, the Commission is of the view that 
these charges of the complaint should be dismissed without prejudice 
to the right of the Commission to reopen this proceeding or to take 
such further or other action in the future as may be warranted by the 
then existing circumstances. 

(b) The complaint also charges that respondents have represented 
that the use of Cuboids will afford relief to strained, tired feet and 
alleges, in. such connection, that respondents’ device possesses no 
therapeutic value as an aid to strained, tired feet. The greater weight 
of the evidence adduced in this proceeding does not support a conclu- 
sion that respondents’ device possesses no value as an aid to strained, 
tired feet and the Commission is, accordingly, of the view that the 
charges relating to this issue of the proceeding should be dismissed. 

Par. 11. The use by respondents of the statements and representa- 
tions, as found in Paragraphs 3 and 4 hereof, has the tendency and 
capacity to mislead and deceive a substantial portion of the purchasing 
public into the erroneous belief that such statements and representa- 
tions are true and to induce a substantial portion of the purchasing 
public because of such erroneous and mistaken belief to purchase 
respondents’ device. 

CONCLUSION 


The aforesaid acts and practices of respondents, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondents James H. Sewell and George 
Pepperdine, individually and as copartners trading as Burns Cuboid 
Company, or under any other name, their agents, representatives and 
employees, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale or distribution of respondents’ 
device, designated generally as “Cuboids,” “Burns Cuboids,” “Cuboid 
Foot Balancers,” or “Doggies,” or any device of substantially similar 
construction or composition, whether sold under the said names or 
any other names, do forthwith cease and desist from: 


814 FEDERAL TRADE COMMISSION DECISIONS 


Order 50 F. T. C. 


1. Disseminating or causing to be disseminated by means of the 
United States mails, or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which represents directly or by implication : 

(a) That the wearing of respondents’ device will assist in balancing 
the feet or body. 

(b) That respondents’ device possesses therapeutic value for aching 
or painful feet. 

(c) That the wearing of respondents’ device will enable the user to 
achieve better posture or poise or will improve the stance. 

(d) That the wearing of respondents’ device will result in more 
normal foot action or improved foot action or foot health. 

(e) That the wearing of respondents’ device will afford increased 
comfort for the feet or decrease the fatigue resulting from housework 
or other physical efforts except to the extent that respondents’ device 
may in instances reduce or relieve the discomfort associated with 
strained or tired feet. 

(f) That the wearing of respondents’ device will have beneficial 
effect upon the distribution of body weight. 

(g) That the wearing of respondents’ device will in any way aid 
the Cuboid Bone or its position or stability with respect to other bones 
of the feet or will serve to readjust, realign, normalize, or improve the 
position of the bones of the feet. 

(h) That said device possesses therapeutic value in the treatment 
of calloused feet. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase of said product in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, which 
advertisement contains any representation prohibited in Paragraph 
1 hereof. 

It is further ordered, That respondents, in connection with the of- 
fering for sale, sale or distribution in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of their device, as afore= 
said, do forthwith cease and desist from us of the expression “Foot 
Balancers” or any other term or words of similar import or meaning 
to designate, describe or refer to their device. 

It is further ordered, That the charges of the complaint referred to 
in subparagraph (a) of Paragraph 10 of the Commission’s findings as 
to the facts be, and the same hereby are, dismissed without prejudice, 
and that the allegations of said complaint to which subparagraph (b) 
thereof relates be, and the same hereby are, dismissed. 


BURNS CUBOID CO. 815: 
806 Order 


It is further ordered, That the respondents herein shall within sixty 
(60) days after service upon them of this order, file with the Commis- 
sion a report in writing setting forth in detail the manner and form 
in which they have complied with the order to cease and desist. 

Commissioner Mead not participating for the reason that he did not 
hear oral argument and Commissioner Gwynne not participating for 
the reason that oral argument herein was heard prior to his appoint- 
ment to the Commission. 
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In THE MATTER OF 
EMPIRE PRESS, INC., ET AL. 


DECISION IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION ACT 


Docket 6086. Complaint, Mar. 20, 1953—Decision, Mar. 12, 1954 


Where a corporation, and two individuals who controlled it, engaged in the 
manufacture and interstate sale and distribution of many kinds of push 
ecards and punchboards so arranged as to involve games of chance, gift en- 
terprises, or lottery schemes when used in making sales of merchandise to 
the consuming public, and including (1) “merchandise boards”; (2) “money 
boards” which provided for the distribution of cash amounts rather than 
merchandise to those securing winning numbers; and (3) “plain boards” 
with a blank “label” upon which purchaser-dealers, peddlers, or operators 
placed their own label or legend, for use in combination with other mer- 
chandise— - 

Sold and distributed such devices to many dealers in commerce in candy, ciga- 
rettes, clocks, razors, wallets, firearms, and other articles, who assembled 
with them assortments of various articles, which they exposed and sold to 
the purchasing public in accordance with the aforesaid sales plans; and 

Thereby supplied to and placed in the hands of others the means of conducting 
lotteries, games of chance, or gift enterprises in the sale or distribution of 
their merchandise, contrary to an established public policy of the United 
States Government and in violation of criminal laws, and means for en- 
gaging in unfair acts and practices: 

Held, That such acts and practices were all to the prejudice and injury of the 
public and constituted unfair acts and practices in commerce. 


Before M/r. John Lewis, hearing examiner. 

Mr. J.W. Brookfield, Jr. for the Commission. 

Mr. Maurice J. Walsh and Mr. Joseph F. Burns, of Chicago, IL, 
for respondents. 


INITIAL DECISION BY JOHN LEWIS, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal ‘Trade Commission on March 20, 1953, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of said Act. After the issuance of said complaint and the 
filing of respondents’ answer thereto, hearings were held at which 
testimony and other evidence in support of the allegations of said 
complaint were introduced before the above-named hearing examiner, 
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theretofore duly designated by the Commission, and said testimony 
and other evidence was duly recorded and filed in the office of the 
Commission. Although respondents received due notice of all hear- 
ings and: appeared by counsel at the first of said hearings they made 
no appearance at subsequent hearings and waived the opportunity 
afforded them to offer evidence in opposition to the allegations of the 
complaint. Thereafter, the proceeding regularly came on for final 
consideration by the hearing examiner on the complaint, the answer 
thereto, testimony and other evidence, and proposed findings as to 
the facts and conclusions presented by counsel, oral argument not hav- 
ing been requested; and said hearing examiner, having duly consid- 
ered the record herein, finds that this proceeding is in the interest of 
the public and makes the following findings as to the facts, conclu- 
sion drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


ParacraPu 1. Respondent Empire Press, Inc., is a corporation or- 
ganized, existing and doing business under and by virtue of the laws 
of the State of Illinois, with its office and principal place of business 
located at 466 West Superior Street in the City of Chicago, [linois. 
Respondents Sylvea Zimmerman, Evelyn Zimmerman and Joseph 
Zimmerman are president, secretary, and general manager, respec- 
tively, of said corporate respondent. Respondent Sylvea Zimmer- 
man is the wife of respondent Joseph Zimmerman and owns 98 percent 
of the stock of the corporate respondent. Said corporate respondent 
is dominated, controlled and directed by the individual respondents 
Joseph Zimmerman and Sylvea Zimmerman, and said respondents 
have cooperated and acted together in the performance of the acts 
and practices hereinafter found. Respondent Evelyn Zimmerman, 
although an officer of the corporate respondent, has not been em- 
ployed by it for a period of approximately a year and a half and there 
is no evidence that said respondent now has or has had a dominant 
part in the affairs of said respondent. For that reason the complaint 
will be dismissed as to said individual respondent and the term “re- 
spondents” as hereinafter used will not include said individual. 

Respondents are now, and for more than three years last past have 
been, engaged in the manufacture of devices commonly known as push- 
cards and punchboards, and in the sale and distribution of said devices 
to jobbers and dealers in various articles of merchandise in commerce 
between and among the various States of the United States, and to 
jobbers and dealers in various articles of merchandise and to operators 
of said devices located in the various States of the United States. 

4034435753 
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Respondents cause and have caused said devices, when sold, to be 
transported from their place of business in the State of Llinois to 
purchasers thereof at their points of location in the various States of 
the United States other than Illinois. There is now and has’been for 
more than three years last past a course of trade in such devices by said 
respondents in commerce between and among the various States of the 
United States. 

Par. 2. In the course and conduct of their said business, as described 
in Paragraph 1 hereof, respondents sell and distribute, and have sold 
and distributed, to said jobbers and dealers in merchandise and to oper- 
ators thereof, pushcards and punchboards so prepared and arranged as 
to involve games of chance, gift enterprises or lottery schemes when 
used in making sales of merchandise to the consuming public. Re- 
spondents sell and distribute, and have sold and distributed, many 
kinds of pushcards and punchboards, but all of said devices involve 
the same chance or lottery features and vary only in detail. 

Many of said pushcards and punchboards have a printed legend or 
instructions on the face thereof, commonly referred to as a label, which 
explains the manner in which said devices are to be used or may be used 
in the sale or distribution of merchandise. The prices of the sales on 
said pushcards and punchboards vary in accordance with the individ- 
ual device. Each purchaser is entitled to one punch or push from the 
pushcard or punchboard, and when a push or punch is made, a dise or 
printed slip is separated from the pushcard or punchboard and a 
number is disclosed. The numbers are effectively concealed from the 
purchasers and prospective purchasers until a selection has been made 
and the push or punch completed. Certain specified numbers entitle 
purchasers to designated articles of merchandise. Persons securing 
lucky or winning numbers receive articles of merchandise without 
additional cost at prices which are much less than the normal retail 
price of said articles of merchandise. Persons who do not secure such 
lucky or winning numbers generally receive nothing for their money 
other than the privilege of making a push or punch from said card or 
board. The articles of merchandise are thus distributed to the consum- 
ing or purchasing public wholly by lot or chance. 

Such punchboard devices, with printed labels providing for their 
use in connection with the distribution of merchandise, are commonly 
referred to as “merchandise boards.” Respondents also sell and dis- 
tribute boards with printed labels which provide for the distribution 
of cash amounts rather than merchandise to persons securing lucky 


or winning numbers. The latter type of board is commonly referred 
to as a “money board.” 
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In addition to pushcard and punchboard devices containing 
printed labels with specific instructions regarding their use, either as 
merchandise boards or money boards, respondents also sell and dis- 
tribute a substantial number of pushcards and punchboards with no 
instructions of legend thereon as to their use. Such boards with a 
blank label are commonly referred to as “plain boards.” The pur- 
chasers thereof place their own labels or instructions thereon which 
are similar to the instructions or labels used by respondents. Such 
plain boards are sold by respondents to jobbers and wholesalers, who 
make up so-called “merchandise deals” consisting of assortments of 
various articles of merchandise together with said pushcard or punch- 
board devices, and prepare their own labels for use on said boards by 
the retailer to whom said assortment is sold. Such boards are also 
sold to peddlers and operators who prepare their own labels for use 
at the retail location where the boards are distributed on a sale, con- 
signment, or percentage basis. The labels provide for the distribution 
of merchandise as prizes, such merchandise being either supplied by 
the peddler or operator who prepares the label or by the retailer who 
may have certain merchandise which is not moving rapidly enough. 

While the so-called plain boards are sometimes used to distribute 
cash prizes, this is the exception rather than the rule since a person 
desiring to use a money board can ordinarily purchase a board already 
prepared by the manufacturer with a printed label providing for 
stipulated cash prizes. Because of the variety of merchandise which 
dealers desire to sell or distribute it is more difficult to prepare a 
standard merchandise board with a printed label suitable for different 
types of merchandise. Hence dealers and operators make wide use 
of plain boards which permit them the desired latitude in making 
up labels suitable for the particular merchandise which they desire 
to sell or distribute at the time. The primary use made of such plain 
pusheards and punchboards and the manner in which they are nor- 
mally and commonly used, by the ultimate purchasers thereof, is in 
combination with other merchandise so as to enable said ultimate 
purchasers to sell or distribute said other merchandise by means of 
lot or chance as hereinabove found. 

Par. 3. Many persons, firms and corporations who sell and dis- 
tribute, and have sold and distributed, candy, cigarettes, clocks, 
razors, wallets, firearms and other articles of merchandise in com- 
merce between and among the various States of the United States, 
purchase and have purchased respondents’ said pushcard and punch- 
board devices, and pack and assemble, and have packed and assembled, 
assortments comprised of various articles of merchandise together 
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with said pushcards and punchboard devices. Retail dealers who 
have purchased said assortments, either directly or indirectly, have 
exposed the same to the purchasing public and have sold or distributed 
said articles of merchandise by means of said pushcards and punch- 
boards in accordance with the sales plan, as described in Paragraph 2 
hereof. Because of the element of chance involved in connection with 
the sale and distribution of said merchandise by means of said push- 
cards and punchboards, many members of the purchasing public have 
been induced to trade or deal with retail dealers selling or distributing 
said merchandise by means thereof. As a result thereof, many retail 
dealers have been induced to deal with or trade with wholesalers, 
jobbers, peddlers, and operators who sell and distribute said merchan- 
dise, together with said devices. 

Par. 4. The sale of merchandise to the purchasing public through 
the use of, or by means of, such devices in the manner above found 
involves a game of chance or the sale of a chance to procure articles 
of merchandise at prices much less than the normal retail price thereof 
and teaches and encourages gambling among members of the public, 
all to the injury of the public. The use of said sales plan or methods 
in the sale of merchandise and the sale of merchandise by and through 
the use thereof, and by the aid of said sales plan or method is a prac- 
tice which is contrary to an established public policy of the Govern- 
ment of the United States and in violation of criminal laws, and con- 
stitutes unfair acts and practices in said commerce. 

The sale or distribution of said pushcards and punchboard devices 
by respondents, as hereinabove found, supplies to and places in the 
hands of others the means of conducting lotteries, games of chance, or 
gift enterprises in the sale or distribution of their merchandise. The 
respondents thus supply to, and place in the hands of, said persons, 
firms, and corporations the means of, and instrumentalities for, engag- 
ing in unfair acts and practices within the intent and meaning of the 
Federal Trade Commission Act. 


CONCLUSION 


The aforesaid acts and practices of respondents, as hereinabove 
found, are all to the prejudice and injury of the public and constitute 
unfair acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 

Since the record discloses that respondents, on October 26, 1950, 
entered into a stipulation and agreement to cease and desist from the 
use of methods, acts, and practices substantially the same as, or similar 
to, those hereinabove found, and since the methods, acts, and prac- 
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tices hereinabove found are in violation of said stipulation and agree- 
ment to cease and desist, it is the conclusion of the examiner that there 
is a reasonable likelihood the remedial purposes of the Act will be 
thwarted unless the order issued herein is sufficiently broad to pre- 
vent the recurrence of such conduct in the future. The possibility 
of circumvention is particularly enhanced by the fact that respondents 
sell and distribute plain pushcards and punchboards which the record 
discloses are normally and commonly used in combination with mer- 
chandise rather than to distribute cash prizes. (See Feitlerv. F.T.C., 
201 F. 2d 790, cert. denied, U. S. Sup. Ct., Oct. 12, 1953.) 


ORDER 


It is ordered, That respondents Empire Press, Inc., a corporation, 
and its officers and respondent Sylvea Zimmerman, individually and 
as an officer of said corporation, and Joseph Zimmerman, individually, 
and their respective agents, representatives, and employees, directly 
or through any corporate or other device, do forthwise cease and desist. 
from: 

Selling or distributing in commerce as “commerce” is defined in the 
Federal Trade Commission Act, pushcards, punchboards, or other 
lottery devices which are intended to be used or which, due to their 
design, are commonly and normally used in the sale or distribution 
of merchandise to the public by means of a game of chance, gift enter- 
prise, or lottery scheme. 

It ts further ordered, That the complaint herein be, and it hereby is, 
dismissed as to respondent Evelyn Zimmerman. 


DECISION OF THE COMMISSION 


This matter came before the Commission upon cross-appeals by 
counsel supporting the complaint and respondents from an initial 
decision prohibiting respondents Empire Press, Inc., Sylvea Zim- 
merman and Joseph Zimmerman from: 

- “Selling or distributing in commerce as ‘commerce’ is defined in 
the Federal Trade Commission Act, push cards, punchboards, or 
other lottery devices which are intended to be used or which, due to 
their design, are commonly and normally used in the sale or distribu- 
tion of merchandise to the public by means of a game of chance, gift 
enterprise, or lottery scheme.” (Italics supplied.) 

The complaint was dismissed as to respondent Evelyn Zimmerman. 
- Both parties in their appeals object to the portion of the order in 
the initial decision which is italicized above. Both request the Com- 
mission to modify this order to conform to the order approved by the 
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courts in United States Printing and Novelty Co., Inc., et al. v. Federal 
Trade Commission, 204 F. 2d 737 (C. A., D. C. 1953) and Hamilton 
Manufacturing Co. v. Federal Trade Commission, 194 F. 2d 346 (C. A., 
D. C. 1952). The change in the order desired by the parties would 
strike the above italicized words from the order and substitute for 
them the words “designed or intended to be.” This modification 
would conform the order to those which are currently being issued 
by the Commission in similar cases and which have been approved by 
the courts. Such modification would be proper in all respects in this 
matter and should be granted. Either form of order would prohibit 
the sale of push cards or punchboards labeled as merchandise boards 
or sold for use as merchandise boards. 

Respondents’ only other contention in their appeal is that they take 
exception to the finding in the initial decision to the effect that many 
of respondents’ push cards and punchboards have a printed legend 
or instructions on their face which explain the manner in which they 
are to be used or may be used in the sale of specified articles of mer- 
chandise. Respondents contend that with the possible exception of 
a cigarette board there is no card or board in evidence which has a 
label explaining how it is to be used in the sale of specified articles 
of merchandise. 

The record contains two labels for punchboards which explain how 
they are to be used in the sale of cigarettes. In addition, it contains 
two of respondents’ catalogs which specifically advertise certain of 
their punchboards as “merchandise boards.” Illustrations of certain 
of these boards show that their labels explain how they are to be used 
to sell merchandise although the type of merchandise to be sold is 
not specified. Thus strictly construed, the excepted to finding should 
be modified by striking from it the words “various specified articles 
of.” This inconsequential modification in the findings, however, in no 
way changes the conclusion in this case that respondents’ acts and 
practices as found are in violation of the Federal Trade Commission 
Act. 

The Commission being of the opinion that the findings as to the 
facts and order in the initial decision should be modified as herein- 
above indicated and that as so modified it is appropriate in all respects 
to dispose of this proceeding : 

It is ordered, 'That the appeals of counsel supporting the complaint 
and of respondent are hereby granted to the extent. hereinabove 
indicated. 

It is further ordered, That the initial decision is hereby modified 
by striking from the first sentence of the second paragraph of Para- 
graph 2 of the findings as to the facts the words “various specified 
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articles of”; that as so modified the findings as to the facts and con- 
clusion in the initial decision are hereby adopted as the findings and 
* conclusion of the Commission; and that in lieu of the order contained 
in the initial decision the Commission issues the following as its order 
to cease and desist. 


ORDER 


It is ordered, That respondents Empire Press, Inc., a corporation, 
and its officers and respondent Sylvea Zimmerman, individually and 
as an officer of said corporation, and Joseph Zimmerman, individually, 
and their respective agents, representatives, and employees, directly 
or through any corporate or other device, do forthwith cease and 
desist from: 

Selling or distributing in commerce as “commerce” is defined in 
the Federal Trade Commission Act, push cards, punchboards, or 
other lottery devices which are designed or intended to be used in the 
sale or distribution of merchandise to the public by means of a game 
of chance, gift enterprise, or lottery scheme. 

It is further ordered, That the complaint herein be, and it hereby 
is, dismissed as to respondent Evelyn Zimmerman. 

It is further ordered, That the respondent shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist. 
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In THE MATTER OF 


JOSEPH M. MOORE TRADING AS J. M. MOORE IMPORT- 
EXPORT CO. 


Docket 6087. Complaint, Mar. 20, 1953—Order and dissenting opinion, Mar. 
13, 1954 


Charge: Neglecting to disclose source of “Valiant Knight” and ‘“Mor-Flex” 
expansion watch bands. 


Before Mr. John Lewis, hearing examiner. 
Mr. Jesse D. Kash for the Commission. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, the 
attached initial decision of the hearing examiner shall, on March 18, 
1954, become the decision of the Commission. 

Commissioner Mead dissenting. 


OrprER DisMissInc CoMPLAINT WirTHouT PREJUDICE 
INITIAL DECISION BY JOHN LEWIS, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on March 20, 1953, issued and subse- 
quently served its complaint in this proceeding upon the above-named 
respondent, charging him with the use of unfair and deceptive acts 
and practices and unfair methods of competition in commerce in viola- 
tion of the provisions of said Act. After the issuance of said com- 
plaint, motions were filed by both respondent and counsel supporting 
the complaint requesting that all further proceedings in this matter 
be suspended pending the decision of the Commission in Matter of 
Manco Watch Strap Co., Inc., Docket No. 5854, a case involving issues 
substantially the same as the instant case. By order of the under- 
signed dated May 22, 1953, all proceedings in the instant case were 
suspended pending the issuance of a decision in Matter of Manco 
Watch Strap Co., Inc. Thereafter, by order and decision issued 
December 21, 1953, the Commission ordered the dismissal of the com- 
plaint in Matter of Manco Watch Strap Co., Inc. 

This matter has now come before the hearing examiner on motion 
of counsel supporting the complaint, requesting that the complaint 
herein be dismissed without prejudice, for the reason that the facts 
in this proceeding are substantially the same as those in the Manco 
case and in the interest of uniform treatment of related cases. 
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The undersigned hearing examiner having duly considered said 
motion and the record herein, and it not appearing therefrom that 
the public interest requires any further proceedings upon the com- 
plaint at this time, and respondent not opposing the relief requested, 

It is ordered that the complaint herein be, and it hereby is, dis- 
missed, without prejudice to the right of the Commission to institute 
such further proceedings as future facts may warrant. 


DISSENTING OPINION OF COMMISSIONER MEAD 


A complaint in this case has been dismissed on the basis of the 
Commission action in dismissing the complaint in re Manco Watch 
Strap Company, Inc., Docket 5854. I dissented in the Manco case 
but did not state for the record the reasons for my dissent. 

In view of the fact that this complaint is being dismissed because 
of the Commission action in the Manco case, I am stating herewith 
my reasons for disagreeing with such action, and these reasons apply 
to both cases. 

In the Manco case the respondent imported watch bands from China 
and Japan into the United States. Respondent sold the bands in 
interstate commerce without adequately informing retailers and the 
ultimate consumers that the bands were imported from China and 
Japan. 

The Commission on December 21, 1953 issued an order dismissing 
the Manco complaint and in such order stated: 

“The evidence in the record indicates that there are no domestic 
watch or wrist bands which are sold at prices comparable to the 
prices at which the respondent’s imported bands are sold. There is 
no evidence in the record showing a preference on the part of a sub- 
stantial number of members of the purchasing public for the higher 
priced domestic bands over respondent’s lower priced imported bands. 
The Commission is therefore of the opinion that the complaint herein 
should be dismissed.” 

Commissioners Howrey and Gwynne did not participate in the deci- 
sion in the Manco case, and I dissented. The decision was made by 
a majority of a quorum. 

The Commission has found in a number of cases that a substantial 
number of persons in the United States believe that any commodities 
offered for sale in retail stores in the United States are manufactured 
in the United States unless the commodities are marked to indicate 
foreign origin. 

In Segal vs. Federal Trade Commission (142 F. 2d 255), the Court 
referred to such a finding by the Commission and affirmed an order by 
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the Commission requiring adequate markings of foreign-made goods. 
The Court referred to the testimony of a disinterested witness as 
follows: 

“One witness was, for example, a buyer from the Woolworth Stores 
who testified that in his opinion American buyers had become accus- 
tomed to the marking of foreign goods, and assumed that goods were 
made at home when they carried no foreign mark.” 

The Commission in its decision in the Manco case substantially nar- 
rowed and qualified the principle that sellers of foreign-made goods 
should disclose the fact that the goods are manufactured abroad. 
The Commission in effect stated that this disclosure is necessary only 
if there is a domestic product sold at a price comparable to the price at 
which the imported product is sold. That decision introduced into 
the law a principle which will be very difficult and complicated to 
enforce. For illustration, what is a “comparable” price? If the 
price of a domestic product is $5.00 and the price of the imported 
product is $4.00—are such prices comparable? If the answer is in 
the negative, what are the exact prices expressed in terms of dollars 
and cents for the prices to be “comparable?” Is not quality as well as 
price important to the consumer ? 

In my opinion the decision of the majority in the Manco case places 
an intolerable burden on the Government in enforcing the statute in 
this particular field. Under the decision the Government must at- 
tempt to prove the particular price range in which the American con- 
sumer will refuse to pay a higher price for the domestic product and 
will choose to purchase in turn the foreign-made product. 

In my opinion the correct approach has been and should be to 
determine: 

(1) whether or not the fact that products made in America or 
abroad is a material fact to a substantial number of consumers in the 
United States because such consumers prefer to buy American made 
goods; 

(2) whether or not the failure to reveal the foreign origin of prod- 
ucts causes such consumers to believe the products are made in the 
United States. 


If the answers to Questions (1) and (2) are in the affirmative then it 
is an unfair practice for the seller to fail to reveal the material fact 
that the products are made in a foreign country. 

This approach does not favor American-made products or foreign- 
made products. It simply requires the seller to state a material fact 
regarding his foreign-made product, that is, the fact that such product 
is foreign made, and the country of origin. The consumer, thus in- 
formed, can make up his own mind. 
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The Commission does not have to guess what is in the consumer’s 
mind regarding comparative prices or quality. This principle is 
enforceable, informative, and effective. 

For the reasons stated, I dissent from the action of the Commission 
in the Manco case and in this case in adopting a new principle regard- 
ing foreign markings. In my opinion this new principle will prove 
inadequate and ineffective. 
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In THe MATTER OF 


DORIS SAVITCH TRADING AS PERSONAL DRUG CO., AND 
LEO SAVITCH 


DECISION AND OPINION IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6089. Complaint, Mar. 31, 1953—Decision, Mar. 24, 1954 


Where an individual trading as Personal Drug Co., and her manager who directed 
and controlled the business, engaged in the interstate sale and distribution of 
medicinal preparations which they designated as “Quick-Kaps” and as 
“D-Lay Capsules”; in advertising in newspapers of interstate circulation, 
including the “Afro-American”— 

Falsely represented by implication that the use of their preparations would 
provide relief from delayed menstruation due to pregnancy ; and specifically 
represented that its use would provide relief from said condition due to 
minor functional disorders and borderline anemia; when said product was 
of value only in those infrequent cases due to iron-deficiency anemia and 
then only if taken as directed for at least 30 days: 

Held, That such acts and practices, under the circumstances set forth, were to the 


prejudice of the public and constituted unfair and deceptive acts and 
practices. 


Before Ur. William L. Pack, hearing examiner. 
Mr. Edward F. Downs for the Commission. 
Mr. George Landesman, of New York City, for respondents. 


DECISION OF THE COMMISSION 


The Federal Trade Commission on March 31, 1953, issued a com- 
plaint charging Doris Savitch, an individual trading as Personal Drug 
Co., and Leo Savitch, individually and as manager of said company, 
with having violated the Federal Trade Commission Act by dissem- 
inating false advertisements of a drug preparation sold by them under 
the names “Quick-Kaps” and “D-Lay Capsules.” Respondents filed 
an answer denying that their advertisements were false or misleading. 

Pursuant to notice, hearings were held in Washington, D. C., on 
June 25, 1953, and in New York City on September 9, 1953, before 
William L. Pack, a hearing examiner, designated by the Commission 
to hear this proceeding. Full opportunity to be heard, to examine 
and cross-examine witnesses, and to introduce evidence bearing on 
the issues was afforded all parties. The testimony and other evidence 
were recorded and filed in the office of the Commission. 

Filing of proposed findings and conclusions having been waived, 
the hearing examiner filed his initial decision on October 9, 1953, in 
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which he concluded that respondents have not advertised their prep- 
aration as an abortifacient as alleged but have violated the Federal 
Trade Commission Act by falsely advertising that their preparation 
is effective in the treatment of delayed menstruation due to functional 
troubles other than iron deficiency anemia. 

Thereafter, counsel supporting the complaint appealed to the Com- 
mission from this initial decision. This appeal was submitted to the 
Commission upon briefs of the parties, oral argument not having been 
requested. 

Upon consideration of the entire record herein, the Commission, for 
the reasons stated in the written opinion of the Commission issued 
herewith, hereby grants the appeal of counsel supporting the com- 
plaint insofar as it takes exception to the conclusion in the initial deci- 
sion that respondents have not falsely advertised their preparation as 
an abortifacient and insofar as it does not find that respondents falsely 
advertised that borderline anemia is a cause of delayed menstruation. 
In lieu of the initial decision the Commission issues its findings of fact, 
conclusion, and order as follows: 


FINDINGS OF FACT 
I. Business of the Respondents 


Respondent Doris Savitch is an individual trading as Personal Drug 
Co., with her principal place of business located at 6 Hester Street, New 
York, New York. Respondent Leo Savitch is the manager of this 
business and directs and controls its operations. Respondents’ busi- 
ness consists of the sale and distribution of a medicinal preparation 
designated by them as “Quick-Kaps” and as “D-Lay Capsules.” Re- 
spondents also sell this preparation while trading under the name 
“New York Drug Co.” 

Respondents sell this preparation to purchasers located in various 
States of the United States, other than New York, and during the 
period of time involved herein have regularly caused this preparation, 
when sold to be shipped from their place of business in the State of 
New York to these purchasers, in interstate commerce. 

The preparation is compounded by respondents in capsule form and 
is usually sold in boxes containing 21 capsules. Each capsule contains 
the following ingredients: 


Powdered Extract of Pulsatilla_________---------- 1/10th grain 
Powdered Extract of Cimicifuga____------------- 1/10th grain 
/ DAP URSTESAS EO i (Sea ee a ane pe 3 grains 
palniamip, Hydrochloride... s0-2-teneen ter eee 1milligram 
Lee Tein stom DYE >. a {¢ (naa aa waa Bree nena 1/4th grain 


Lactose, quantity sufficient to complete filling of capsule. 
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The directions for use of the preparation are as follows: “Average 
Dose :—Adults One capsule three times a day until relieved. If condi- 
tion persists, a physician should be consulted.” 


II, Respondents’ Advertisements 


Sales of the preparation are solicited by respondents principally 
through the medium of newspaper advertisements. Certain of these 
advertisements have been carried in newspapers having interstate cir- 
culation. Others have been carried in newspapers circulated within 
States other than the State of New York for the purpose of inducing 
and which were likely to induce the purchase of respondents’ prepara- 
tion ininterstatecommerce. A typical advertisement reads as follows: 


PERIOD DELAYED? 
(Overdue) 
Don’t Risk Disaster 


Don’t Worry 


At last—it CAN BE SOLD, a new, extra effective Doctor-approved formula— 
“Quick-Kaps” capsules may relieve you of your biggest worry—when due to minor 
functional menstrual delay or borderline anemia. Scientifically prepared by 
registered Pharmacists “Quick-Kaps” capsules contain only medically recognized 
drugs, having no harmful after effects—Complete supply—packed in a confidential 
box only $5.00. Send no money and we will mail C, O. D. plus small postal and 
C. O. D. charges or send $5.00 cash and we will rush AIR MAIL. “Just the thing 
to have on hand.” 

For the reasons stated in the written opinion of the Commission 
issued herewith, the Commission believes that these advertisements, by 
implication, represent that the use of respondents’ preparation will 
provide relief from delayed menstruation due to pregnancy. In addi- 
tion, they specifically represent that its use will provide relief from 
delayed menstruation due to minor functional disorders and borderline 
anemia. 


ITI. Value of Respondents’ Preparation 


The greater weight of the evidence is that the only ingredient pres- 
ent in respondents’ preparation in a therapeutic dosage is ferrous 
(iron) sulphate. This ingredient is present in sufficient quantity to 
constitute a minimum therapeutic dosage in the treatment of iron 
deficiency anemia if given as directed over a period of at least thirty 
days. 

The very great majority of cases of delayed menstruation are due to 
pregnancy. One of the infrequent causes may be iron deficiency 
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anemia. Borderline anemia is not a cause of delayed menstruation. 
Respondents’ product is of no value in any case of delayed menstrua- 
tion other than in those infrequent cases due to iron deficiency anemia 
and then only if taken as directed for at least thirty days. 


IV. General Conclusion 


To the extent that respondents have advertised that their prepara- 
tion will relieve cases of delayed menstruation due to pregnancy or 
borderline anemia or any other cause other than iron deficiency ane- 
mia, their advertisements are false and misleading in a material re- 
spect. Their use of such advertisements has the tendency and capacity 
to mislead and deceive a substantial portion of the public as to the 
value of respondents’ preparation and to cause them to buy respond- 
ents’ preparation because of their mistaken belief. 


CONCLUSION 


The acts and practices of respondents as hereinabove set out are to 
the prejudice of the public and constitute unfair and deceptive acts 
and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondents, Doris Savitch, individually, 
trading as Personal Drug Co., or trading under any other name, and 
Leo Savitch, as manager of her said business, their representatives, 
agents and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale or distribution of 
their medicinal preparation designated “Quick-Kaps” or ‘“D-Lay 
Capsules” or any preparation of substantially similar composition or 
possessing substantially similar properties, whether sold under the 
same names or under any other name, do forthwith cease and desist 
from: 

1. Disseminating or causing to be disseminated by means of the 
United States mails or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or by implication: 

(a) That the use of said preparation will terminate pregnancy ; 

(b) That said preparation is of any value in cases of delayed 
menstruation, unless such representations be expressly limited to those 
cases due to iron deficiency anemia and in which the use of said 
preparation is continued for a period of time not less than one month; 

(c) That borderline anemia will cause delayed menstruation. 


832 FEDERAL TRADE COMMISSION DECISIONS 
Opinion 50 F. T.C. 


_ 9. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” 1s 
defined in the Federal Trade Commission Act, of said preparation, 
which advertisement contains any representation prohibited in 
paragraph 1 hereof. 

It is further ordered, That respondents shall, within sixty (60) days 
after service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with the order to cease and desist. 


OPINION OF THE COMMISSION 


By Gwynne, Commissioner : 

This matter is before the Commission on the appeal of counsel sup- 

porting the complaint from the initial decision of the hearing examiner 
denying in part the relief demanded in the complaint. Written briefs 
have been submitted and oral argument was not requested. 
_ The complaint charges that respondents are violating the Federal 
Trade Commission Act in the sale and distribution of a preparation 
containing drugs, as “drugs” are defined in the Federal Trade Com- 
mission Act, designated by them as “Quick-Kaps” and as “D-Lay 
Capsules.” 

The questions presented are: 

(1) Have the respondents represented directly or by implication 
that their preparation is an abortifacient when used as directed ? 

(2) Ifso, is said representation true? 

(3) Have respondents represented that their preparation will pro- 
vide affective relief from delayed menstruation when due to minor 
functional disorders, that borderline anemia will cause delayed men- 
struation, and that their preparation will provide effective relief 
therefor ? 

(4) Ifso, are these representations true ? 

Respondent Doris Savitch is an individual trading as Personal Drug 
Company with her principal place of business in the city of New York. 
Respondent Leo Savitch is the manager of the business and controls 
its operations. Respondents are engaged in the sale and distribution 
of a medicinal preparation designated by them as “Quick-Kaps” and 
as “D-Lay Capsules” and cause this preparation when sold to be 
transported from their place of business in New York to purchasers 
in various other States and in the District of Columbia, and maintain 
a course of trade in their preparation in commerce among the various 
States and in the District of Columbia. 
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» On or about August 2, 1952, respondents caused the following ad- 
vertisement to be published in a newspaper, to wit, the Afro-American, 
which advertisement was disseminated in interstate commerce: 


PERIOD DELAYED? 
(Overdue) 
Don’t Risk Disaster 
Don’t Worry 


At last—it-CAN BE SOLD, a new, extra effective Doctor-approved formula— 
“Quick-Kaps” capsules may relieve you of your biggest worry—when due to 
minor functional menstrual delay or borderline anemia. Scientifically pre- 
pared by registered Pharmacists “Quick-Kaps” capsules contain only medically 
recognized drugs, having no harmful after effects—Complete supply—packed 
in a confidential box only $5.00. Send no money and we will mail C. O. D. plus 
small postal and C. O. D. charges or send $5.00 cash and we will rush AIR MAIL. 
“Just the thing to have on hand.” 

The first question is, does the above advertisement represent directly 
or by implication that Quick-Kaps is an abortifacient when, used.as 
directed ? 

Some of the words and phrases used in the advertisement are sig- 
nificant. For example: “Don’t worry”—“ Don’t Risk Disaster” —‘May 
relieve you of your biggest worry”—“Medically recognized drugs hav- 
ing no harmful after effects’—‘complete supply—packed in a con- 
fidential box.” These are not the words ordinarily used to advertise 
a preparation whose sole claim is that it will relieve delayed menstru- 
ation due to minor functional disorders, or borderline anemia. “At 
last—it CAN BE SOLD, a new, extra effective Doctor-approved 
formula.” The testimony of the medical experts was to the effect that 
the drugs making up the preparation were known and had been in use 
for some. time. The above-quoted phrase would seem to imply that 
either because of a change in the law or recent medical discoveries, a 
new preparation was now being put on the market, a statement not 
borne out by the evidence. The advertisement also reads: “Send $5.00 
cash and we willrush AIR MAIL.” “Just the thing to have on hand.” 

The physical makeup of the advertisement is also worthy of consid- 
eration. The words “Period Delayed (Overdue) Don’t Risk Dis- 
aster, Don’t Worry” are all at the beginning of the advertisement and 
in heavy type. The qualifying clause “when due to minor functional 
menstrual delay or borderline anemia” is in small type as is much 
of the rest of the advertisement. 

In determining the construction that may reasonably be put upon 
an advertisement, it should, of course, be considered as a whole and 
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against a background of general experience and knowledge. it is a 
well-known fact that the selling and distribution of preparations or 
devices for the producing of an abortion is generally prohibited by 
law. Persons looking for such a product would not expect to find it 
advertised with the same clarity and directness as in the case of prod- 
ucts not so prohibited. This advertisement seems to invite a reading 
between the lines. It is reminiscent of the situation existing in boot- 
legging days when a knowing wink might convey to the prospective 
purchaser the thought that the liquid being sold as “cold tea” was in 
fact illegal intoxicating liquor. As pointed out by the court in Aron- 
berg, trading as Positive Products Company v. F. T. C., 182 F. 2d 
165: 

“The ultimate impression upon the mind of the reader arises from 
the sum total of not only what is said but also all that is reasonably 
implied.” 

The medical testimony is to the effect that the most common cause of 
delayed menstruation is pregnancy. All the medical witnesses testi- 
fied that when a patient comes to them because of delayed menstrua- 
tion, the first thing they look for is pregnancy. One of the witnesses 
for respondent testified that some of his patients in such a situation 
were worried because they might be pregnant. He also testified that 
in the early part of a pregnancy, the patient would have no way of 
knowing whether the delayed menstruation was due to a pregnancy, a 
minor functional disorder, or anemia, or any other cause. 

In view of this medical testimony, it is reasonable to believe that 
some persons “worry” about delayed menstruation and might think it 
was due to pregnancy. To such persons desiring for any reason to 
terminate that condition, respondents’ advertisement could well be 
construed as promising relief. In any event, the mental condition of 
such person is an element to be considered in arriving at which con- 
struction might reasonably be put upon the advertisement. 

As to this issue, the hearing examiner found that it is possible that 
in isolated instances, respondents’ advertisement might be interpreted 
as representing that the product is an abortifacient, but concluded that 
the advertisement was not reasonably subject to such construction and 
that it does not have the tendency and capacity to cause any substan- 
tial portion of the public to believe that the preparation is offered a 
an, abortifacient. Lat 

Wedisagree with this finding and find the facts to be to the contrary. 

Counsel supporting the complaint, after laying the proper founda- 
tion, asked his medical witnesses as to their observations of the impres- 
sions created by the advertisement on their patients suffering from de- 
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layed menstruation. This evidence was offered and offer of proof was 
made on the authority of the following cases: Benton Announcements, 
Ine. v. F. T. C. (July 6, 1942), 180 F. 2d 254; Charles of the Ritz 
Distributing Corporation v. F. T. C. (July 6, 1944), 143 F. 2d 676; 
Stanley Laboratories, Inc. v. F. T. C. (October. 20, 1948), 188 F. 2d 
388. 

Because of the view we take as to the sufficiency of the evidence in 
the record, we find it unnecessary to pass on the correctness of the 
ruling of the hearing examiner in refusing to admit this evidence. 

On the second question, it is undisputed that the preparation is not 
an abortifacient. 

As to the third question, we find that the advertisement does repre- 
sent that the preparation will provide effective relief from delayed 
menstruation when due to minor functional disorders, that borderline 
anemia will cause delayed menstruation, and that the preparation will 
provide effective relief therefor. The remaining question, therefore, 
is as to the truth of these representations. 

Although there is some difference of opinion among the medical 
witnesses, we believe that counsel supporting the complaint has sus- 
tained the burden of proving that borderline anemia, as defined by 
the doctors, will not cause delayed menstruation. The evidence indi- 
cates that there are various causes for delayed menstruation and that, 
with the exception of iron deficiency anemia, the various ingredients 
of respondents’ preparation in the amounts indicated would have no 
therapeutic effect in correcting such causes. 

The testimony does indicate (as found by the hearing examiner) 
that the ferrous sulfate (iron) in the preparation would be of thera- 
peutic benefit in the treatment of delayed menstruation when the con- 
dition was due to that type of anemia known as iron deficiency anemia 
provided the preparation was taken over an extended period of time 
of not less than one month. We do not regard this as particularly 
material because neither in the complaint nor in respondents’ adver- 
tisement was any such issue presented. So far as anemia is concerned, 
the respondents claim that borderline anemia will cause delayed men- 
struation and that their preparation will remedy the conditions. The 
proof is that anemia in the degree known as borderline will not cause 
delayed menstruation and also that anemia may be caused by other 
causes than iron deficiency. It is only for anemia due to iron defi- 
ciency that ferrous sulfate is indicated as having therapeutic value. 

In addition to the jurisdictional facts before referred to, we find that 
respondents falsely represented directly or by implication: 

(1) That their preparation is an abortifacient; 
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(2) That their preparation has therapeutic value in cases of delayed 
menstruation caused by minor functional disorders ; 

(3) That borderline anemia will cause delayed menstruation and 
that their preparation will relieve delayed menstruation when caused 
by borderline anemia. 

We further find that the acts and practices of respondents as herein- 
above set out are all to the prejudice of the public and constitute un- 
fair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 

It is directed that an order issue in accordance with this opinion 
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In THE MatTrer OF 
DENVER CHEMICAL MANUFACTURING CO. 
Docket 5755. Complaint, Mar. 22, 1950—Order, Mar. 25, 1954 
Charge: Advertising falsely “Antiphlogistine’ drug preparation. 


Mr. Joseph Callaway for the Commission. 
Davies, Richberg, Beebe, Landa & Richardson, of Washington, 
D. C., for respondent. 


Orver DisMIssING COMPLAINT 


This matter came before the Commission for consideration of the 
motion of counsel supporting the complaint to dismiss this proceeding 
without prejudice and respondent’s answer stating that it has no 
objection to the motion. 

The complaint herein alleges that respondent has disseminated false 
advertisements of its drug product “Antiphlogistine,” which it rec- 
ommends for use as a medicated poultice or dressing. Respondent’s 
answer denies that its advertisements were false or misleading. Pro- 
ceedings in this matter were held in abeyance because respondent 
changed its formula, directions for use, and advertising claims. In 
an affidavit dated February 26, 1954, respondent set out its advertising 
claims made since the issuance of the complaint herein and stated 
that it did not intend to make any additional claims which would run 
contrary to the allegations of the complaint. 

Counsel supporting the complaint thereupon filed his motion, now 
under consideration, stating that respondent’s present advertising 
claims do not justify further proceedings in this matter and moving 
that the Commission dismiss the allegations of the complaint without 
prejudice. Respondent filed its answer consenting to this motion 
being granted. 
~ Upon consideration of this entire matter including respondent’s 
affidavit, the Commission is of the opinion that there is no public 
interest in further proceedings in this matter at this time. 

It is ordered, therefore, that the motion of counsel supporting the 
complaint is hereby granted, and that the allegations of the com- 
plaint are hereby dismissed without prejudice to the right of the 
Commission to issue a new complaint.as to the alleged practices or to 
take such other action in regard thereto as future circumstances may 


require. 
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In THE MATTER OF 
PHILO BURT MANUFACTURING COMPANY 


DECISION IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION ACT 


Docket 6079. Complaint, Feb. 4, 1953—Decision, Mar. 30, 1954 


Where a corporation engaged in the manufacture and interstate sale and dis- 
tribution of certain devices designated “Philo Burt Appliances,’ which were 
made by it for each customer in accordance with measurements made by 
him and inserted in a form supplied by the respondent; in advertising in 
newspapers, periodicals, circulars, and pamphlets in which were included 
references to and reproductions of various testimonials, and in which ad- 
vertisements its primary emphasis was on ailments of the back and the 
spine— ; 

(a) Represented falsely that the use of said appliances would cure or constitute 
a competent and effective treatment for asthma, extreme sensitiveness of the 
skin, sensations of uneasiness, tingling, girdle pains, itching, headache, 
sleeplessness or loss of sleep, melancholy, spine sensitive to pressure, feeling 
of irritation, muscular weakness, fidgets, sudden starts, cramps of the 
legs or abdomen, sensations of heat and cold, skin flushed and hot, clammy 
sweats, worry, indigestion, loss of appetite, outbursts of temper, forget- 
fulness, and distaste for either work or society: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and de- 
ceptive acts and practices in commerce. 


Before Ur. John Lewis, hearing examiner. 
Mr. B. G. Wilson and Mr. John J. McNally for the Commission. 


INITIAL DECISION BY JOHN LEWIS, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on February 4, 1953, issued and sub- 
sequently served its complaint in this proceeding upon respondent, 
Philo Burt Manufacturing Company, a corporation, charging it with 
the use of unfair and deceptive acts and practices in commerce in vio- 
lation of the provisions of said Act. Said respondent filed an answer 
and a supplemental answer to the complaint herein but failed to ap- 
pear at the time and place fixed for hearing. At said hearing, testi- 
mony and other evidence in support of the allegations of the com- 
plaint were introduced before the above-named Hearing Examiner, 
theretofore duly designated by the Commission, and said testimony and 
other evidence were duly recorded and filed in the office of the Com- 
mission. The respondent was thereafter advised that, despite its fail- 
ure to appear at the aforesaid hearing, a further hearing could be held 
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for the purpose of enabling it to offer testimony and other evidence 
in opposition to the allegations of the complaint. After first request- 
ing such a hearing, which hearing was scheduled for June 15, 1953, 
in Jamestown, New York, respondent later requested that said hear- 
ing be cancelled and said hearing was accordingly cancelled. No tes- 
timony or other evidence in opposition to the allegations of the com- 
plaint was offered by respondent, except an affidavit as to the discon- 
tinuance of certain practices, which affidavit was made a part of the 
record in this proceeding by agreement of counsel in support of the 
complaint. Thereafter, the proceeding regularly came on for final 
consideration by said Hearing Examiner on the complaint, the answer 
and the supplemental answer thereto, testimony and other evidence, 
and the aforesaid affidavit of respondent, no proposed findings as to 
the facts and conclusions having been submitted by the attorney in 
support of the complaint or respondent and oral argument not having 
been requested; and said Hearing Examiner having duly considered 
the record herein, finds that this proceeding is in the interest of the 
public and makes the following findings as to the facts, conclusion 
drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, Philo Burt Manufacturing Company, is 
a corporation organized, existing, and doing business under and by 
virtue of the laws of the State of New York with its office and prin- 
cipal place of business located at Jamestown, New York. The re- 
spondent is now and for some time last past has been engaged in the 
business of manufacturing, selling, and distributing certain devices, 
as “device” is defined in the Federal Trade Commission Act, desig- 
nated “Philo Burt Appliances.” The devices are manufactured by 
respondent for each customer in accordance with measurements made 
by the customer and inserted by the customer in a form supplied by 
the respondent. 

Par. 2. In the course and conduct of its aforesaid business, the re- 
spondent causes its devices, when thus manufactured and sold, to be 
transported from its place of business in the State of New York to pur- 
chasers thereof located in various other States of the United States and 
in the District of Columbia. At all times mentioned herein respond- 
ent has maintained a course of trade in said devices in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia. The volume of business in said commerce has 
been and is substantial. 

Par. 3. In the course and conduct of its aforesaid business, respond- 
ent has disseminated and has caused the dissemination of advertise- 
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nents concerning its said devices by the United States mails and by 
various means in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, for the purpose of inducing, and which were 
likely to induce, directly or indirectly, the purchase of said devices, 
including, but not limited to, advertising matter inserted in news- 
papers and periodicals and by means of circulars and pamphlets; and 
respondent has also disseminated and has caused the dissemination of 
advertisements concerning its said devices by various means, includ- 
ing, but not limited to, the aforesaid advertising media, for the pur- 
pose of inducing and which were likely to induce, directly or indi- 
‘rectly, the purchase of said devices in commerce, as “commerce” is 
defined in the Federal Trade Commission Act. 

Par. 4. Through the use of the said advertisements, respondent has 
represented, directly and by implication, that the use of “Philo Burt 
Appliances” will cure or constitute a competent and effective treat- 
ment for asthma, extreme sensitiveness of the skin, sensations of un- 
easiness, tingling, girdle pains, itching, headache, sleeplessness or loss 
of sleep, melancholy, spine sensitive to pressure, feeling of irritation, 
muscular weakness, fidgets, sudden starts, cramps of the legs or abdo- 
men, sensations of heat and cold, skin flushed and hot, clammy sweats, 
worry, indigestion, loss of appetite, outbursts of temper, forgetfulness, 
distaste for either work or society, backache, contraction of the mus- 
cles, weariness, fatigue, spinal tuberculosis, spinal irritation, spinal 
weakness, inflamed spine, injury and deformity of the spine, arthritis 
of the spine, lordosis and spinal curvature. 

While respondent admits having represented that its product is of 
significant value and benefit in the relief and treatment of most of the 
conditions above mentioned, it denies (1) that it has ever represented 
its product to be a “cure” or (2) that it has ever made any claim for the 
efficacy of its product in the case of “asthma.” The evidence in the 
record requires a finding contrary to the contention of respondent on 
both of these matters. With respect to whether respondent has repre- 
sented its product to be a “cure,” a review of respondent’s advertising 
literature discloses that, both expressly and by clear implication, re- 
spondent has represented its product as having permanent curative 
effects. Thus, in a 16-page booklet entitled: “An Aid in Spinal Ail- 
ments,” where most of the above symptoms and conditions are referred 
to, there appears the following language descriptive of the subject 
matter of the publication: 


The causes and the symptoms in spinal troubles and how they may be relieved, 
benefited or overcome* by means of proper Anatomical Support. 


1 All emphasis in quotations appearing in this paragraph have been supplied by the 
undersigned. 


PHILO BURT MANUFACTURING CO. 841 
838 Findings 


Other statements appearing in the same booklet are as follows: 


Tonics, patent foods, various forms of treatment and fancy baths, merely serve 
to temporarily relieve the symptoms. Elongation of the spine to separate the 
vertebrae and hold the spine in normal alignment is considered proper procedure 
in bringing permanent relief. The Philo Burt Appliance gives an extension or 
lifting support to remove the pressure and thus aid in overcoming the cause. 


* * * * * * * 
No matter how severe your condition or how discouraged you may become, 


we urge the importance of making every effort toward a cwre or complete recov- 
ery. This appliance has been successfully used in over eighty thousand cases. 


The same booklet also contains excerpts from testimonial letters by 
alleged users of the device which are characterized by respondent as 
follows: “These Letters Give Proof of Relief, Benefit and Recovery, 
in Many Cases of Spinal Trouble.” One of the excerpts states that 
the appliance brought about “complete recovery” from a curvature of 
the spine despite a previously unsuccessful spinal operation. Another 
testimonial refers to a person who had a “tubercular condition of the 
spine which left her with a weakened and curved back” and who, as 
a result of wearing respondent’s device, had “no signs of her ever being 
afflicted with a curvature of any kind.” Another testimonial refers to 
a person who was unsuccessfully treated by three doctors for a back 
injury but who, after wearing respondent’s device for less than two 
months, had no sign of his former trouble and no longer required the 
device. 

Similar references to testimonials appear in other advertising lit- 
erature used by respondent as follows: 

A woman, aided by Philo Burt support, writes: ‘Now, I can walk, run, dance, 
ride without aches and pains.” A man, invalided by a bad fall, was enabled to 
walk, ride horseback and play tennis. A child paralyzed from a spinal de- 
formity was playing around the house within four weeks. In our Free Book, 
many users tell of relief, improved appearance, even permanent correction. 


* ES * * * * * 

Thousands of letters from Physicians and Patients tell of relief, benefit and 

recovery. These constitute indisputable evidence of the effective, anatomical 
support provided by our Appliances. 


The testimonials are also separately printed by respondent and when 
it receives an inquiry from some person concerning its appliance, it 
frequently sends such persons copies of testimonials purporting to be 
from others who have had a similar condition. In a number of these 
testimonials there appear references to “permanent” results, to “re- 
covery,” to the fact that the wearer no longer has any “trouble” and 
is able to get along wales the support, and to the wearer’s “trouble” 
having been “ overcome.” Respondent has given the testimonials such 
headings as “Permanent Results,” “A Cured Case! !”, and “A Complete 
Recovery.” 
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From respondent’s advertising literature as a whole, including the 
excerpts above referred to, it seems clear, and it is so found, that re- 
spondent has represented that its product can be expected in many 
cases to achieve permanent results and to effect a complete cure or 
recovery. Respondent’s contention to the contrary appears to be 
based on the claim that it has not specifically used the word “cure” in 
describing the effectiveness of its product. The record discloses that 
this word or words of similar import have been used by it. Moreover, 
irrespective of whether the word “cure” was used, it is clear from the 
context of its advertising literature that it has held out the hope of 
permanent curative effects to the wearers of its product and that, in 
any event, it has reasonably implied that if its product will not effect 
a complete cure in all cases it may be expected to at least substantially 
aid in the removal of the cause of failure of normal functions.? Re- 
spondent also relies on the fact that many of the claims made for its 
product are based on reports received from users of the device. How- 
ever, without considering at this point the truth or falsity of these 
reports, it seems clear that to the extent respondent has caused such 
testimonials to be printed and to be distributed to prospective cus- 
tomers, it has thereby represented to such persons that they may expect 
similar results in their own cases. 

With respect to the making of any claim of effectiveness in the case 
of “asthma,” the record discloses that respondent distributed a testi- 
monial in which the purported writer referred to the fact that re- 
spondent’s device, in addition to helping her young son’s spinal cord, 
also “cured [him] of the asthma.” In an affidavit submitted by its 
president, respondent admits having published this testimonial but 
claims that it was printed in 1929, was given “limited circulation,” 
and is no longer in print. However, on the issue of whether respond- 
ent did represent its device as a cure or effective treatment for asthma, 
it cannot be denied that the allegation of the complaint in this respect 
has been sustained. 

Par. 5. The aforesaid advertisements are misleading in material re- 
spects and constitute “false advertisements,” as that term is defined in 
the Federal Trade Commission Act, for the following reasons: 

(a) It is clear from the record that respondent’s devices will not 
cure nor will they be of any significant value in the treatment of 
asthma, extreme sensitiveness of the skin, sensations of uneasiness, 
tingling, girdle pains, itching, headache, sleeplessness or loss of sleep, 
melancholy, spine sensitive to pressure, feeling of irritation, muscular 
weakness, fidgets, sudden starts, cramps in the legs or abdomen, sensa- 
tions of heat and cold, skin flushed and hot, clammy sweats, worry, 


: 2 See Aronberg v. F. T. C., 182 F. 24 165 (C. A. 7). 
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indigestion, loss of appetite, outbursts of temper, forgetfulness, or dis- 
taste for either work or society. While respondent’s primary empha- 
‘sis in its advertisements is on ailments of the back and spine, it does 
refer to most of the above as symptoms arising from “spinal ailments,” 
and claims that the wearing of one of its devices will help bring “per- 
manent relief” from these conditions by “[e]longation of the spine to 
separate the vetebrae and hold the spine in normal alignment.” How- 
ever, according to the uncontradicted medical testimony in the record, 
the above-mentioned symptoms or conditions generally have their ori- 
gin in parts of the body remote from the area treated by a support, 
and the wearing of a support such as respondent’s would therefore 
not be of any significant value in their cure or treatment.* 

(b) The use of respondent’s devices will not cure backache, con- 
traction of muscles, weariness or fatigue, spinal tuberculosis, spinal 
irritation, spinal weakness, inflamed spine, injury or deformity of the 
spine, arthritis of the spine, lordosis or spinal curvature; nor are said 
devices of any significant benefit in the treatment of said conditions 
or symptoms except under certain limited circumstances which are not 
present under respondent’s method of sale and distribution of its prod- 
ucts. Some of the conditions or symptoms above referred to are of 
a rather vague and general nature, being more in the nature of sub- 
jective complaints of patients than of specific ailments of the spine or 
back. In order to determine the cause of such symptoms or condi- 
tions, or to verify the existence of and determine the cause of specific 
ailments such as spinal tuberculosis, arthritis of the spine, lordosis or 
spinal curvature, a proper examination must be made by a compe- 
tent physician. Such examination ordinarily includes the taking of 
a case history and a thorough physical examination of the patient, and 
frequently involves the making of laboratory tests and the taking of 
X-rays. Only after such an examination can the exact nature of the 
ailment be ascertained with any reasonable degree of accuracy and 
a proper course of treatment prescribed. ‘The course of treatment 
may or may not involve the wearing of a support, depending on the 


3The only competent evidence in the record concerning the effectiveness of the devices 
is the testimony of two doctors called by the attorney in support of the complaint. One 
is an orthopedic specialist and the other a specialist in physical medicine and rehabilita- 
tion. Since both of these men appeared to be amply qualified as experts in the subject 
matter of this proceeding, and their testimony was reasonably plausible and credible on its 
face, and since no competent contradictory evidence was offered by respondent, their testi- 
mony has been accepted by the undersigned as the basis for many of the findings made 
herein with respect to the therapeutic value of respondent’s device. The record does con- 
tain a number of respondent’s testimonials and case records, which were offered in evidence 
by the attorney in support of the complaint. While such exhibits are admissible to show 
the type of representations made by respondent and as reflecting its general mode of opera- 
tion, they are not competent to establish the truth of the statements therein made con- 
cerning the effectiveness of respondent’s product since the persons purporting to have made 
such statements were not available for cross-examination. 
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diagnosis of the physician. For example, in some cases of arthritis 
of the spine, it may be advisable to have the patient exercise and keep 
his spine mobile, rather than immobilized by a support. In some 
types of lordosis it may be harmful to wear a support which would 
restrict the normal functions of supporting muscles. While the wear- 
ing of a support may be indicated in some cases, it will not cure the 
condition but is merely an adjunct to more basic treatment measures, 
such as medical treatment, immobilization, exercise, and even surgery. 
For example, in the case of inflamed or infected spine, or spinal tuber- 
culosis it would be gross error to confine treatment to the wearing of 
a support, since medical measures such as the use of antibiotics and 
possibly the use of surgery may be necessary to save the life of the 
patient and return him to normal health. 

Even in those cases where the course of treatment properly involves 
the wearing of some form of support, the precise nature of the sup- 
port should be prescribed by a competent physician. In some cases 
the support required may be of a more rigid nature than those of re- 
spondent, such as a plaster cast or a steel brace. E7ven where a sup- 
port similar to respondent’s is called for, the measurements should 
be taken by the manufacturer of the device or by a physician or some 
similar person familiar with the proper anatomical landmarks. 

Under respondent’s method of sale and distribution there is no rea- 
sonable assurance that the appliance will be of any benefit in the relief 
or treatment of any of the above conditions. Any benefit which does 
occur would be purely accidental. While some of the users of re- 
spondent’s devices have been referred by physicians, and respondent 
mentions in some of its advertisements its desire to cooperate with 
physicians, the proper examination of the user and diagnosis by com- 
petent medical authority is not a prerequisite to the sale and distribu- 
tion of the devices. Many of the users are persons who have seen 
respondent’s devices advertised and who have written to respondent 
describing their symptoms or complaints. In such instances respond- 
ent has attempted by mail, and without proper physical examination, 
to prescribe a support suitable for the condition described, despite the 
fact that some of the conditions described are of a rather vague and 
general nature and may be due to a variety of causes which may or 
may not require a support. In some instances, a support has been 
sold despite the fact that the user’s physician advised other treatment 
measures or other types of support. Moreover, the users and pro- 
spective users are given the impression, from respondent’s advertising 
literature, that the wearing of the support is alone sufficient, or is a 
major factor, in curing, treating, or bringing relief from various ail- 
ments of the back and spine, thus causing them to overlook or neglect 
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more basic and effective methods of treatment. While the measure- 
ments for one of respondent’s supports are sometimes prepared by 
the customer’s physician, they are frequently made by the customer 
himself or some other untrained persons on a form supplied by re- 
spondent and there is therefore no assurance that a proper fit will be 
obtained. 

It is therefore found that respondent’s representations concerning 
the effectiveness of its devices in the cure and treatment of the above 
conditions or symptoms are false and misleading, since: 

(1) The devices will not cure any of the above conditions or symp- 
toms; 

(2) The wearing of a support will not be of any benefit in the 
treatment of any of the above symptoms or conditions except as an 
adjunct to more basic treatment measures; 

(3) When the wearing of a support is desirable as part of a course of 
treatment, the proper type of support should be prescribed by com- 
petent medical authority, after proper examination, and the measure- 
ments made by a properly trained person; prescribing by mail, on 
the basis of symptoms and measurements submitted by lay persons, 
is not calculated to assure that the user will receive a support best 
suited to his needs and one which will properly fit, nor will it assure 
that other necessary treatment measures, to which such support is 
merely an adjunct, will be undertaken. 

Par. 6. The use by respondent of the foregoing false and misleading 
statements contained in its advertisements, disseminated as aforesaid, 
has had and now has the tendency and capacity to mislead and deceive 
a substantial portion of the purchasing public into the erroneous and 
mistaken belief that all of such statements are and were true, and to 
induce a substantial portion of the purchasing public, because of such 
erroneous and mistaken belief, to purchase its said devices. 


CONCLUSION 


The aforesaid acts and practices of respondent, as hereinabove 
found, are all to the prejudice and injury of the public, and constitute 
unfair and deceptive acts and practices in commerce, within the intent 
and meaning of the Federal Trade Commission Act. 

In determining the nature of the order to be issued herein, the under- 
signed has considered whether it should include a prohibition with 
respect to any claim of effectiveness for respondent’s devices in the 
case of asthma. In view of the fact that this claim was not made in 
respondent’s main booklet, but only in a single testimonial which was 
published in 1929 and given only limited circulation, and in view of 
the fact that respondent presently makes no claim of effectiveness for 
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its devices in the case of asthma and has no intention of making such 
claim, the remedial purposes of the Act will, in the opinion of the 
umdetaianed; be satisfied if a specific patience to asthma is not in- 
cluded in the order to be issued herein. 


ORDER 


It is ordered, That the respondent, Philo Burt Manufacturing 
Company, a corporation, and its officers, agents, representatives and 
employees, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale or distribution of its devices 
designated as Philo Burt Appliances, or designated by any other name, 
or any other product of substantially similar design or construction, 
do forthwith cease and desist from: 

1. Disseminating or causing to be disseminated any advertisement 
by means of the United States mails or by any means in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents, directly or by implication: 

(a) That the use of respondent’s said devices will cure or will be of 
any significant value in the treatment of extreme sensitiveness of the 
skin, sensations of uneasiness, tingling, girdle pains, itching, headache, 
sleeplessness or loss of sleep, melancholy, spine sensitive to pressure, 
feeling of irritation, mucular weakness, fidgets, sudden starts, cramps 
in the legs or abdomen, sensations of heat and cold, skin flushed and 
hot, clammy sweats, worry, indigestion, loss of appetite, outbursts of 
temper, forgetfulness, or distaste for either work or society ; 

(b) That the use of respondent’s devices will cure backache, con- 
traction of the muscles, weariness or fatigue, spinal tuberculosis, 
spinal irritation, spinal weakness, inflamed spine, injury to or de- 
formity of the spine, arthritis of the spine, lordosis or spinal curva- 
ture ; 

(c) That the use of respondent’s devices is a competent or effective 
treatment for backache, contraction of the muscles, weariness or fa- 
tigue, spinal tuberculosis, spinal irritation, spinal weakness, inflamed 
spine, injury to or deformity of the spine, arthritis of the spine, 
lordosis or spinal curvature, unless such representation is limited to 
cases where: 

(1) the particular condition or symptom has been diagnosed by a 
competent physician as one requiring the wearing of a support, 

(2) the type of support sold by respondent is recommended by the 
physician, 

(3) the proper measurements have been made by ad Saino the 
physician, or other properly qualified person, and 
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(4) the support is used in conjunction with other necessary treat- 
ment measures, as prescribed by the physician. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of respondent’s said 
devices, which advertisement contains any of the representations pro- 
hibited in Paragraph 1 hereof. 


DECISION OF THE COMMISSION 


‘The complaint in this case charges respondent, the Philo Burt Man- 
ufacturing Company, of Jamestown, New York, with falsely adver- 
tising its corset type of back supporters and braces which it sells as 
the “Philo Burt Appliance” or “Spinal Appliance.” Respondent, 
which is not represented by counsel, denied that it had falsely ad- 
vertised its products, in an answer filed for it by its President, Mr. 
kh. J. Barrows. 

A hearing was held on March 30, 1953, in New York City at which 
respondent’s advertising was placed in the record and two expert 
medical witnesses testified as to the value of using respondent’s de- 
vices for those conditions for which its use was recommended in its 
advertising. Full opportunity to present evidence and to examine and 
cross-examine witnesses was given to respondent, but it was not repre- 
sented at the hearing. Respondent, however, did file an affidavit of 
its President stating that respondent’s representations as to asthma 
were given limited circulation years ago, are now out of print and will 
not be reprinted. Opportunity to present proposed findings was given 
both parties but none were filed. 

On June 29, 1953, the hearing examiner filed his initial decision in 
which he describes "respondent's representations, fully discusses the 
effect of using respondent’s devices on the symptoms, disorders and 
ailments for which its use is recommended, as shown by the testimony 
of the medical experts, and concludes that respondent has falsely ad- 
vertised that the use of its devices will cure any of these conditions, 
are of no sigfnificant value in treating certain of these conditions and 
as to the other named conditions said devices are only of value as an 
adjunct to more basic medical treatment and only if properly fitted. 
The hearing examiner also found that those conditions for which re- 
spondent’s device is beneficial can only be determined by a physician, 
and that the measurements used in making the device should be taken 
by the manufacturer, a physician or some , other properly trained per- 
son. He concluded that, inasmuch as respondent’s claims as to asthma 
had long been discontinued, no remedial action was necessary as to 
them. 
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Based on this record the hearing examiner in his initial decision pro- 
hibited respondent from disseminating advertisements which claim the 
use of its device will cure any of the named conditions (other than 
asthma), that it is of any significant value in the treatment for those 
conditions for which it had been found to be valueless (other than 
asthma) and that it is a competent or effective treatment for any of 
the other conditions named unless the claim is limited to cases where: 

(1) the particular condition or symptom has been diagnosed by a 
competent physician as one requiring the wearing of a support, 

(2) the type of support sold by respondent is recommended by the 
physician, 

(3) the proper measurements have been made by respondent, the 
physician, or other properly qualified person, and 

(4) the support is used in conjunction with other necessary treat- 
ment measures, as prescribed by the physician. 

From this initial decision respondent appealed to the Commission. 

Respondent has taken general exception to the entire decision and 
has specifically excepted to the findings that its business is substantial, 
that its acts and practices are unfair and deceptive, that respondent’s 
method of selling does not assure that its device will fit and that it has 
sold its spinal support where the user’s physician advised other treat- 
ment. Exception has also been specifically taken to paragraph 1 (c) 
of the order and to the findings on which it is based. 

The business of the respondent is small. Its gross annual business 
amounts to approximately $30,000. However, in cases of this type the 
extent of public interest is not controlled entirely by the total sales of 
the company involved. This respondent has made claims for perma- 
nent relief of serious back diseases and disorders by the use of a device 
which, if used without proper diagnosis, fitting and other more basic 
treatment measures, could make the condition worse. The public in- 
terest in such matters is great even though the gross sales are com- 
paratively small. 

Respondent also states that at the end of May, two months after the 
hearing herein, it discontinued all advertising in lay publications. It 
has requested an opportunity to enter into informal discussions for the 
purpose of agreeing on necessary revisions in its advertising material. 
The record shows, however, that in 1937 respondent entered into an 
agreement with the Commission to cease and desist from making many 
misrepresentations as to its devices. This stipulation has not been 
complied with. For example, respondent stipulated that it would not 
represent or circulate testimonials claiming that its spinal appliance is 
a competent treatment or an effective remedy for spinal disease. De- 
spite this, respondent has recommended its device for “cases of * * * 
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Tuberculosis or any Disease or Arthritic condition of the Spine.” 
And it has circulated testimonials claiming complete recovery in cases 
of “Spinal Tuberculosis,” “Potts Disease” and “Chronic Spinal 
Arthritis” through the use of its device. Under these circumstances 
the Commission believes that this formal proceeding is required in 
the public interest. 

Respondent makes each appliance to conform to the measurements 
submitted with the order on a “Measurement Blank” furnished by it. 
In its directions on how to order, it states that the measurements needed 
to make a perfect fit can be taken by any person or physician. The 
testimony of the medical witnesses in this case is that the average un- 
trained individual is completely unqualified to make the required 
measurements, that such measurements can only be made by the manu- 
facturer of the appliance, a competent physician or other trained per- 
son. Thus, respondent’s exception to the finding that its method of 
selling does not assure that its device will fit, is rejected. 

Several of the testimonials used by respondent as advertisements 
clearly state that their authors used respondent’s device against the 
advice of their physicians. By the circulation of such testimonials, 
respondent minimized the importance of proper medical advice in the 
treatment of serious spinal diseases and disorders. Its objection to 
the finding that certain of its users purchased its device contrary to 
their physicians’ advice is groundless. 

Respondent’s contention that paragraph 1 (c) of the order is im- 
proper upon this record is also rejected. The medical testimony 
clearly shows that a layman cannot distinguish between those cases 
where the use of respondent’s device would be proper and those where 
it would be injurious. This requires a physician’s diagnosis. Also, 
it shows that untrained laymen cannot take measurements which would 
provide a basis for the construction of a proper fitting appliance. It 
further shows that the services of a physician are required to prescribe 
the other necessary treatment measures for those conditions. 

Paragraph 1 (c) of the order prohibits respondent from advertising 
its device as providing an effective treatment for those conditions 
where properly used it would be a part of the indicated treatment, 
without describing the other requirements needed to provide a proper 
treatment. Under this order respondent is not restricted to selling its 
device only to persons under a physician’s care, as respondent appar- 
ently fears. But it cannot advertise that its device will provide an 
effective treatment for the named conditions, as it will not unless the 
other requirements are complied with. ‘The order permits respondent 
to describe its product as providing an effective treatment where the 
circumstances under which it will be effective are set out. 


403443—57—_55 
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The Commission, therefore, being of the opinion that respondent’s 
appeal from the hearing examiner’s initial decision is of no merit and 
that said initial decision is appropriate in all respects to dispose of 
this proceeding: 

It is ordered, That the appeal of respondent from the initial decision 
of the hearing examiner be, and it hereby is, denied. 

It is further ordered, That the initial decision of the hearing ex- 
aminer shall on the 30th day of March 1954 become the decision of 
the Commission. 

It is further ordered, That the respondent shall, within sixty (60) 
days after service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
it has complied with the order to cease and desist contained in said 
initial decision, a copy of which is attached hereto. 
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In THE MATTER OF 
UNITONE CORPORATION AND JOSEPH BARROWS 


DECISION AND OPINION IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6019. Complaint, July 29, 1952—Decision, Apr. 8, 1954 


Where a corporation and its president engaged in the interstate sale and distri- 
bution of a preparation which was designated as “B-Amino Complex” or 
“BAC”; in advertising in circulars, leaflets, folders, and newspaper adver- 
tising which they furnished to dealers, and in the payment for some of 
which they participated— 

(a) Represented falsely that the use of their said “B-Amino Complex,” as 
directed, would check and cure deafness ; and 

(b) Represented falsely that their said preparation constituted a new medical 
discovery for the treatment of deafness; when it was essentially a vitamin 
compound : 

Heid, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and deceptive 
acts and practices in commerce. 


Before I/r. Abner EL. Lipscomb, hearing examiner. 
Mr. B.G. Wilson and Mr. William L. Pencke for the Commission. 
Cohen & Bingham, of New York City, for respondents. 


INITIAL DECISION BY ABNER E. LIPSCOMB, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on July 29, 1952, issued and subse- 
quently served its complaint in the above-entitled proceeding upon 
respondents Unitone Corporation, a corporation, and Joseph Barrows, 
individually and as an officer of said corporation, charging them with 
the use of unfair and deceptive acts and practices in commerce in vio- 
lation of the provisions of the Act. After the issuance of the com- 
plaint herein and the filing of respondents’ answer thereto, hearings 
were held, at which testimony and other evidence in support of and 
in opposition to the allegations of the complaint were received into 
the record by the above-named Hearing Examiner, theretofore duly 
designated by the Commission, and duly filed in the office of the Com- 
mission. Thereafter, the proceeding regularly came on for final con- 
sideration by the Hearing Examiner on the complaint, the answer 
thereto, testimony and other evidence, proposed findings as to the facts 
and conclusions presented by counsel, and oral argument thereon. The 
Hearing Examiner, having duly considered the record herein, finds 
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that this proceeding is in the interest of the public and makes the 
following findings as to the facts, conclusion drawn therefrom, and 
order : 

FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent Unitone Corporation is a corporation or- 
ganized and existing under and by virtue of the laws of the State of 
New York. Respondent Joseph Barrows is president of the corpo- 
rate respondent and formulates, directs and controls the policies, acts 
and practices thereof. The office and principal place of business of 
both corporate and individual respondents is located at 42 Lispenard 
Street, New York, New York. 

Par. 2. Respondents are now, and for more than a year have been, 
engaged in the business of selling and distributing a preparation des- 
ignated as “B-Amino-Complex,” sometimes called “BAC,” which is 
a drug within the meaning of the Federal Trade Commission Act. The 
formula and directions for use of respondents’ preparation “B-Amino- 
Complex” are as follows: 


Formula: 
Vitamin Bi .( Thiamine Hydrochloride) 2-2-2. = ee 18. 0 mg. 
Vitamin B2: (Riboflavin jah 222 8 ea eh ee eee 27.0 mg. 
Niacitiamide 220) 305 _ sew.) eet PE Le See es 180. 0 mg. 
Vitamin B6 (Pyridoxine Hydrochloride) _---__-__-______________ 3.0 mg. 
High: Potencycy east... 22 neee ee eee eee to eee ee 200. 0 mg. 
PGCE a VTC CSU lec il ee eee eee 200. 0 mg. 
PROBED OL se eee cea aes I ee ce ee 60. 0 mg. 
Choline Bydrochioride:.s 0 ee Wf. ee es 60. 0 mg. 
Panthenol (Equal to Cal. Pantothenate 30 mg.)_-_--____________ 26. 1 mg. 
AMINO ACIDS (Vitagenie Accelerators) as contained in 
Yeast Protein Enzymatic Hydrolysate__________________________ 1.0Gm. 
fortified with 
NUiclele ACIOI. St Saale SS ak See ee ae eens eee Seen 100. 0 mg 
Glutamic AcigiUeel 202 193) fe oe. ae Sree ae 50. 0 mg 
Glycine; beuul$ tose sel lotr bene Jee set lt Bee 50. 0 mg 
Gysteine, Hydrochloride. ia eo ee 25.0 mg 
DI AND TRI-VALENT MINERALS 
Iron (Ferrie Citro Pyrophosphate Soluble) _--_-___-____________ 28.8 mg. 
Copper} :( Coppers Sulfate) fa_oiah fase 2s al ee es a 2.1 mg. 
Magnesium (Magnesium, Sulfate)._.-2___---___ ee 5.9 mg 
Zine” (ZinG Sulfate) 22 ee on ee ee a 1.4 mg 


Directions for Use: 


Directions : Maximum response may generally be initiated through the use 
of two or more BAC Activator tablets three times daily, most advantageously 
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taken at meal time. As the benefits of BAC (B-Amino-Complex) therapy 
becomes manifest, the dosage may be reduced gradually until—eventually 
as a maintenance dose—a single BAC Activator tablet may suffice. This 
product is indicated as an aid in the bio-chemical processes involved in cell 
and tissue intermediary metabolism. It is not intended for treatment of 
protein deficiencies. 


Par. 3. In the course and conduct of their business, respondents 
cause their preparation “B-Amino-Complex,” when sold, to be trans- 
ported from their place of business in the State of New York to pur- 
chasers thereof located in various States of the United States, and 
maintain, and at all times mentioned herein have maintained, a course 
of trade therein between and among the various States of the United 
States. Their volume of business in commerce has been and is 
substantial. 

Par. 4. In the course and conduct of their business, respondents for 
more than a year have disseminated and caused the dissemination of, 
and have furnished to dealers and participated in the payment for, 
certain advertisements concerning their preparation “B-Amino- 
Complex”, by the United States mails and by various means in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act, including circulars, leaflets, folders, and newspaper advertising, 
for the purpose of inducing, and which were likely to induce, directly 
or indirectly, the purchase of their preparation; and respondents have 
disseminated and caused the dissemination of advertisements concern- 
ing their preparation, including, but not limited to, the advertising 
matter referred to above, for the purpose of inducing, and which were 
likely to induce, directly or indirectly, the purchase of their prepara- 
tion “B-Amino-Complex” in commerce, as “commerce” is defined in 
the Federal Trade Commission Act. Among and typical of the state- 
ments and representations contained in respondents’ advertisements, 
disseminated as aforesaid, are the following: 


NEW HOPE FOR THD HARD OF HEARING! 
AMAZING NEW MEDICAL DISCOVERY CHECKS DEAFNESS! 


A new revolutionary discovery concerning the cause of and remedy for chronic 
progressive deafness, has startled the entire medical profession! This discovery 
was made by a world-famous specialist, head of ear, nose, and throat department 
of leading New York hospital. These tests were made on 581 hard-of-hearing 
men, women, and children. 


RESULTS ASTOUNDING 


In most cases deafness stopped and very satisfactory results in functional 
hearing and the general clinical picture were obtained. 

Extensive tests proved that many people who are hard of hearing have an 
excess supply of one or two (sometimes both) body chemical substances—pyruvic 
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acid and cholesterol. When there is an excess of pyruvic acid, it means your 
body is not using carbohydrate foods properly. ‘This affects tissues and nerves, 
and impairs your hearing. ' 

When there is an excess of cholesterol in your blood, fatty crystals may deposit 
themselves in the small blood vessels of the ear and form a lesion. The lesion 
cements the tissue and prevents sound waves from entering the ear. The result 
is gradual loss of hearing. Deafness! 

The ear specialist prescribed a course of treatment to correct these conditions. 

This treatment proved to be a sensational success. 

He prescribed a product called BAC (B-Amino-Complex Tablets). 

The doctor pointed out that the stopping of further deafness and the improve- 
ment in hearing does not come overnight. Results from BAC are gradual and 
are noticed in 3 to 6 months. But isn’t that wonderful—if in 3 to 6 months you 
notice a definite improvement in your hearing? 

It is intended for chronic, progressive deafness in otherwise normal, healthy 
people. 

Par. 5. In the first line of the above-quoted advertisement, respond- 
ents represent that the drug preparation “B-Amino-Complex,” some- 
times designated “BAC,” offers “NEW HOPE FOR THE HARD OF HEAR- 
ING.” Later in the advertisement, respondents appear to particu- 
larize the application of their preparation by offering it as an effective 
treatment to persons having deafness resulting from an excess of 
pyruvic acid or cholesterol, or both. This particularization, however, 
does not limit the previous broad representation, which clearly implies 
that their drug preparation is a cure, remedy, or treatment for defec- 
tive hearing in all persons so afllicted, regardless of cause or degree 
of deafness. 

In the second line of the above-quoted advertisement, respondents 
describe their preparation by stating: 


AMAZING NEW MEDICAL DISCOVERY CHECKS DEAFNESS! 


The only logical conclusion to be drawn from this statement is that 
respondents’ preparation is both amazing and new as a treatment for 
deafness, and that it will materially benefit or retard the progression 
of all types of deafness. 

In the concluding paragraph of respondents’ advertisement appears 
the statement, with reference to their preparation “B-Amino-Com- 
plex,” that “it is intended for chronic, progressive deafness in other- 
wise normal, healthy people.” 

A logical interpretation of the meaning of the last of the foregoing 
representations requires an understanding of the general physio- 
logical mechanism of hearing; the characteristics, causes and treat- 
ment of deafness; and, particularly, the meaning of the phrase 
“chronic, progressive deafness.” 
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Par. 6. Hearing in human beings, is accomplished by means of the 
physiological mechanism consisting of the external and internal ear 
and the auditory nerve. The external ear, or auricula, is designed to 
collect and intensify air waves, through which sound is projected, and 
transmit them through the external ear canal to the drum membrane. 
There the sound waves are conducted, not only through the air in the 
middle ear, but through the small chain of bones known as ossicles, 
located in the middle ear. The Eustachian tube, which leads from the 
back of the throat to the middle ear, is also a part of the hearing 
mechanism. From the middle ear, the sound impulses are trans- 
mitted to a fluid medium in the inner ear, or cochlea, wherein they 
produce microscopic miniature waves, which are, in turn, transmitted 
by the auditory nerve to the brain centers which interpret them as 
sound. 

Deafness is a symptom which indicates a dysfunction of some part 
of the human mechanism of hearing, and consists of a partial or total 
loss of the ability to hear. 

Deafness may be produced by a variety of diseases, injuries, or mal- 
formations affecting any part of the mechanism of hearing. Such 
causes include enlarged adenoids and tonsils; the contagious diseases 
of childhood, such as scarlet fever and measles; infectious diseases 
such as syphilis; diseases involving a disturbance of metabolism, such 
as diabetes; acute and chronic infections of the middle ear, such as 
mastoiditis; the common cold; and external interference, such as in- 
jury, packed hard wax in the ear, or congenital malformation. There 
are also the degenerative changes in bone structure known as otoscle- 
rosis, which may be incident to the onset of senility, but which also 
occur in patients of all ages from puberty onward, and arise from a 
variety of causes, which in turn may be caused by disease, by hereditary 
factors, or by disturbances in metabolism, endocrine balance, or blood 
circulation or chemistry. A disturbance in metabolism, particularly 
in carbohydrate metabolism, may also cause perceptive deafness by 
interfering with the chemical reaction by which the nerve endings 
receive the sound waves conducted to them by the mechanism of the 
middle and inner ear. 

The many and various conditions giving rise to the symptom of 
deafness should be treated as indicated by an exhaustive examination 
of the individual, and the therapy required to benefit or cure the par- 
ticular patient may include surgery, medication, mechanical hearing 
aids, and vitamin and nutritional therapy designed to improve the 
general health. Failure to determine and institute the proper therapy, 
or combination of therapies, particularly suited to the individual 
patient may not only fail to improve the hearing, but may result in 
progressively increasing deafness. 
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The phrase “chronic, progressive deafness” is a general description 
of the symptom of deafness, or hardness of hearing, when that 
symptom has existed over a considerable period of time with increasing 
severity, irrespective of the pathological condition or conditions 
causing such symptom. 

In the light of the foregoing facts, the conclusion is compelled that 
respondents, through the use of the statements appearing in the above- 
quoted advertisements, have represented, as alleged in the complaint, 
that the use of their preparation “B-Amino-Complex”, as directed, will 
check and cure deafness, and that said preparation constitutes a new 
medical discovery for the treatment of deafness. 

Par. 7. Since deafness is a symptom arising from various, often 
multiple causes, which causes can only be determined by an individual 
medical examination of the patient, and the therapy used in the treat- 
ment of each patient must accordingly vary widely, no one prepara-- 
tion can constitute an adequate cure, remedy, or treatment for all types 
of deafness. Therefore respondents’ preparation “B-Amino-Com- 
plex”, by itself, will not check or cure deafness. 

Respondents’ preparation is essentially a vitamin compound, and, 
as such is not a new medical discovery for the treatment of deafness. 

Although the witnesses in support of the complaint testified that 
respondents’ preparation would haye no significant effect in the treat- 
ment of deafness, they admitted, in effect, lack of experience in 
biochemistry and in certain phases of metabolic disturbance which 
might adversely affect hearing. Their testimony, therefore, did not 
exclude the possibility that respondents’ preparation might, as indi- 
cated by the testimony of witnesses for respondents, be of some value 
in the treatment of perceptive deafness resulting from an excess of 
pyruvic acid. 

Respondents’ preparation “B-Amino-Complex” has been prescribed 
by some physicians, usually in conjunction with other therapy, in the 
treatment of deafness involving high blood content of pyruvic acid. 
The record contains, however, no evidence of properly controlled ex- 
periments with respondents’ preparation, upon which to base a 
conclusion either that such preparation will be beneficial when so 
prescribed, or that it will not. It must be concluded, therefore, that 
the burden of proof of lack of efficacy of respondents’ preparation, 
when so used, has not been sustained. 

Accordingly, the possibility has not been excluded that respondents’ 
preparation “B-Amino-Complex” may serve as a useful adjunct to 
other suitable therapy in the treatment of the restricted percentage of 
perceptive deafness caused by a disturbance in the carbohydrate 
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metabolism, when such disturbance results in a high pyruvic acid 
content of the blood, causing dysfunction of the auditory nerve. 

Par. 8. Respondents, by supplying to others the advertising matter 
above referred to, and by participating in the payment of the publi- 
cation charges therefor, furnish to others the means and instru- 
mentality by and through which to mislead and deceive the public 
as to the properties and value of their said preparation. 

Par. 9. Respondents’ aforesaid representations concerning the drug 
preparation “B-Amino-Complex”, to the extent hereinabove found, 
are misleading in material respects; have had and now have the ca- 
pacity and tendency to mislead and deceive a substantial portion of the 
purchasing public into the erroneous and mistaken belief that all 
such statements and representations are true, and into the purchase 
of substantial quantities of said drug preparation as a result thereof; 
and constitute false advertisements within the intent and meaning 
of the Federal Trade Commission Act. 


CONCLUSION 


The acts and practices of the respondents, as herein found, are all 
to the prejudice and injury of the public, and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER 


It is ordered that respondent Unitone Corporation, a corporation, 
and its officers, and Joseph Barrows, individually and as an officer 
of said corporation, and respondents’ representatives, agents and em- 
ployees, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale and distribution of the drug 
product now designated as “B-Amino-Complex” or “BAC”, or any 
other product containing substantially the same ingredients or 
possessing substantially similar properties, whether sold under the 
same name or under any other names, do forthwith cease and desist 
from: 

1. Disseminating or causing to be disseminated any advertisement 
by means of the United States mails or by any means in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents, directly or by implication: 

(a) That said product will check or cure deafness or have any 
significant effect upon deafness, except in cases of perceptive deafness 
wherein failure of the auditory nerve has resulted from a high blood- 
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content of pyruvic acid, caused by disturbance of the carbohydrate 
metabolism of the body ; 

(b) That said product is a new medical discovery for the treatment 
of deafness ; 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase of said product in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, which 
advertisement contains any of the representations prohibited in para- 
graph 1 hereof. 


OPINION OF THE COMMISSION 


By Gwynne, Commissioner : 

The complaint charges respondents with false advertising of a drug 
preparation known as “B-Amino-Complex,” sold by them in inter- 
state commerce. A typical newspaper advertisement complained of is 
the following, which was disseminated in interstate commerce: 


“NEW HOPE FOR THE HARD OF HEARING! 
AMAZING NEW MEDICAL DISCOVERY CHECKS 
DEAFNESS !” 


“A new revolutionary discovery concerning the cause of and remedy 
for chronic progressive deafness, has startled the entire medical pro- 
fession! This discovery was made by a world famous specialist, head 
of ear, nose, and throat department of leading New York hospital. 
These tests were made on 581 hard-of-hearing men, women, and 
children.” 


“RESULTS ASTOUNDING! 


“In most cases deafness stopped and very satisfactory results in func- 
tional hearing and the general clinical picture were obtained.” 

“Extensive tests proved that many people who are hard of hearing 
have an excess supply of one or two (sometimes both) body chemical 
substances—pyruvic acid and cholesterol. When there is an excess of 
pyruvic acid, it means your body is not using carbohydrate foods 
properly. This affects tissues and nerves, and impairs your hearing. 

“When there is an excess of cholesterol in your blood, fatty crystals 
may deposit themselves in the small blood vessels of the ear and form 
a lesion. The lesion cements the tissue and prevents sound waves 
from entering the ear. The result is gradual loss of hearing. Deafness! 

“The ear specialist prescribed a course of treatment to correct these 
conditions. 

“This treatment proved to be a sensational success. 
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“He prescribed a product called BAC (B-Amino-Complex Tablets). 

“The doctor pointed out that the stopping of further deafness and 
the improvement in hearing does not come over night. Results from 
BAC are gradual and are noticed in 3 to 6 months. But isn’t that 
wonderful—if in 3 to 6 months you notice a definite improvement in 
your hearing.” 

“Tt is intended for chronic, progressive dekthess} in otherwise nor- 
mal, healthy people.” ° 

The hearing examiner found that respondents, through such adver- 
tisement, had represented, as alleged in the complaint, that the use of 
B-Amino-Complex as directed will check and cure deafness and that 
said preparation constitutes a new medical discovery for the treatment 
of deafness and that such representations are false. 

This finding has ample support in the evidence and is not seriously 
challenged by either party. 

The order requires respondents to cease and desist from advertising 
that: 

(a) Said product will check or cure deafness or have any significant 
effect upon deafness, except in cases of perceptive deafness wherein 
failure of the auditory nerve has resulted from a high blood-content 
of pyruvic acid, caused by disturbance of the carbohydrate metabolism 
of the body ; 

(b) Said product is a new medical discovery for the treatment of 
deafness. 

Both counsel supporting the complaint and respondents appeal. 

In exceptions 1, 2, 5, 6, and 7, counsel supporting the complaint 
challenged the sufficiency of the evidence to support the hearing exam- 
iner’s findings and 1 (a) of the order, and also challenged the pro- 
priety of the order even under the findings so made. 

Witnesses for counsel supporting the complaint were Dr. Ralph 
Almour and Dr. Edmund P. Fowler, both experienced practitioners 
in the field of eye, ear, nose, and throat. They both testified in sub- 
stance that respondents’ product was not a new medical discovery, 
that it will not check deafness or cure it, or have any significant effect 
upon it. As pointed out by the hearing examiner “they admitted in 
effect lack of experience in biochemistry and in certain phases of me- 
iabolic disturbances which might adversely affect hearing,” a cir- 
cumstance properly to be considered in weighing their testimony. 

Respondents introduced the testimony of Dr. Nachmansohn, a bio- 
chemist, Dr. De Graff, a heart specialist, and Dr. Benton. Their testi- 
mony sets out the basic theory upon which the claimed value of re- 
spondents’ product is based. Briefly, that theory is as follows: nerve 
perception and nerve conduction depends upon the action of a chemical 
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substance known as acetyl choline which is produced when carbohy- 
drate substances in the blood are metabolized. One of the products 
also produced is pyruvic acid which, when broken down, gives off 
certain phosphates which are important in the formation of acetyl 
choline. Imperfect carbohydrate metabolism is generally indicated 
by a high pyruvic acid level which indicates that the pyruvic acid is 
not being properly oxidized. To remedy this condition, certain vita- 
mins are useful. The B-Amino-Complex increases the rate at which 
carbohydrate metabolism occurs and thus aids eventually the produc- 
tion of acetyl choline. 

Respondents also put on the stand Dr. Julius W. Bell, an experi- 
enced otolaryngologist. He testified that he was familiar with the 
experiments and theories of Dr. Kopetzky and that he had prescribed 
B-Amino-Complex and Betazyme in his practice. 

The reasonable conclusion to be drawn from Dr. Bell’s testimony 
is that in certain types of deafness B-Amino-Complex does have value 
in conjunction with other types of therapy. 

After hearing all the testimony, the hearing examiner found as 
follows: 

“The possibility has not been excluded that respondents’ prepara- 
tion ‘B-Amino-Complex’ may serve as a useful adjunct to other suit- 
able therapy in the treatment of the restricted percentage of perceptive 
deafness caused by a disturbance in the carbohydrate metabolism, when 
such disturbance results in a high pyruvic acid content of the blood, 
causing dysfunction of the auditory nerve.” 

The above finding is supported by the evidence. However, such 
finding does not justify 1 (a) of the order. The order should limit 
the value of the respondents’ product to that of a useful adjunct to 
other suitable therapy. 

Exception is also taken to the failure of the hearing examiner to 
find specifically that the layman is not qualified to diagnose deafness 
and properly evaluate or interpret the symptoms of deafness or to de- 
termine the proper therapy for such conditions. An additional ex- 
ception is to the failure of the hearing examiner to find specifically 
that the use of respondents’ product by laymen in cases of deafness or 
impaired hearing may delay competent medical treatment and result 
in serious injury. 

The evidence does establish that the layman is not qualified to 
diagnose deafness and ordinarily could not determine the proper 
therapy for such condition. We may also concede that reliance on any 
advertised product may in some cases delay competent treatment and 
result in injury. The same result might follow where the afflicted 
person took no remedy at all or even where he received incompetent 


UNITONE CORP. ET AL. 861 
851 Order 


medical attention. There is no evidence that the preparation is dan- 
gerous to the health nor will respondents’ advertising (as limited by 
the order proposed herein) represent expressly or impliedly that 
diagnosis by competent medical people is unnecessary. As having 
some bearing on the issue involved here, see Alberty v. Federal Trade 
Commission (1949) 182 F. 2d 36. 

In their appeal, respondents claim that since the advertisement set 
out in the complaint does not purport to do more than to accurately 
restate medical conclusions reached and published by a reputable 
otolaryngologist, it cannot be said to be false and misleading. 

If respondents circulated false and misleading statements, it is no 
defense that they were merely setting forth the statements and con- 
clusions of someone else. The issue is not whether Dr. Kopetzky 
actually made certain statements. The issue is: are these statements 
true? In connection with this issue, respondents offered reprints 
from medical publications of two articles written by Dr. Kopetzky, an 
expert in otolaryngology. At the time of the hearing, Dr. Kopetzky 
was deceased. The authenticity of the articles was conceded. 
Counsel supporting the complaint admitted that the articles were 
published but objected to their introduction in evidence as proof of the 
facts related therein. This objection was sustained by the hearing 
examiner and exception is taken by respondents. 

It does not appear that the articles were recognized and generally 
accepted as standard authorities on the subject with which they dealt. 
On the contrary, they were the statements of Dr. Kopetzky concerning 
a theory which is still a matter of controversy. The ruling of the hear- 
ing examiner was correct (see 32 C. J.S. Sec. 718). 

The findings of fact made by the hearing examiner are correct and 
are adopted as the findings of the Commission. It is directed, how- 
ever, that 1 (a) of the Order be modified as suggested herein. 

With that exception, the appeals of both parties are dismissed. 

Commissioner Carrerra did not participate. 


ORDER MODIFYING INITIAL DECISION AND ADOPTING SUCH DECISION AS 
MODIFIED AND ORDER TO FILE REPORT OF COMPLIANCE 


This case having come on for hearing before the Commission upon 
the appeals filed by the respondents and by counsel supporting the 
complaint from the initial decision of the hearing examiner; and 

The Commission having determined that the appeal of the respond- 
ents should be denied and that the appeal of counsel supporting the 
complaint should be granted in part and denied in part; and 

The Commission, for reasons stated in its opinion which is sepa- 
rately issuing herein, having additionally determined that the findings 
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as to the facts, conclusion, and order contained in the initial decision 
are in all respects appropriate, save and except for certain of the 
provisions contained in Paragraph 1 (a) of the order to cease and 
desist which the record now requires be modified : 

It is ordered, That respondents’ appeal be, and it hereby is, denied. 

It is further ordered, That the appeal of counsel supporting the 
complaint be, and it hereby is, granted to the extent that such appeal 
challenges Paragraph 1 (a) of the order contained in the initial 
decision as inconsistent with the findings as to the facts appearing 
in the initial decision and that such appeal be, and it hereby is, denied 
in all other respects. 

It is further ordered, That subparagraph (a) of Paragraph 1 of the 
order contained in the initial decision be, and it hereby is, modified to 
read as follows: 

That said product will check or cure deafness, or will have any value 
in the treatment of deafness except that it may serve as a useful ad- 
junct to other suitable therapy in cases of perceptive deafness caused 

‘by a disturbance in the carbohydrate metabolism when such disturb- 
ance results in a high pyruvic acid content in the blood and causes 
dysfunction of the auditory nerve. 

It is further ordered, That the initial decision as modified herein and 
by the Commission’s opinion be, and it hereby is, adopted as the 
decision of the Commission. 

It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist. 

Commissioner Carretra not participating. 
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In THE MATTER OF 
ALASKA SALMON INDUSTRY, INC., ET AL. 


CONSENT SETTLEMENT IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6141.. Complaint, Nov. 12, 1953—Decision, Apr. 8, 1954 


Where some 41 business enterprises, corporate and otherwise, which were 


(a) 


(1) 


(2) 


(3) 


engaged in operating canneries in the various fishing areas or districts of 
Alaska as eStablished by the Department of the Interior for the purpose of 
controlling salmon fishing; entered into contracts for salmon caught in 
seven of such fishing areas or districts by the fishermen members of the 
unions in the fishing areas or districts in which said packers maintained 
such canneries; operated about 90 of the 110 salmon canneries operating 
in Alaska in which salmon fishing and canning constituted the Territory’s 
largest industry and its principal source of employment and tax revenue; 
sold large quantities of salmon, including that caught in the fishing areas 
or districts concerned and purchased from the fishermen members of the 
unions involved, to purchasers, after canning; and were in substantial 
competition in the purchase of fresh or raw salmon from the fishermen who 
caught the Same in such areas or districts, except as restrained or destroyed, 
as below set forth, with each other and with others likewise— 

For many years past, and especially since 1946, and beginning with the 
date of their affiliation with their corporate trade organization or associa- 
tion, by means of and through said trade association and its managing 
director and their individual acts, entered into, maintained, and effectuated 
an agreement or understanding to pursue, and pursued, a planned, common, 
and concerted course of action between and among themselves to adopt, fix, 
and adhere to certain practices and policies which restricted and restrained 
competition in the offer to purchase and the purchase of fresh or raw salmon 
in commerce in said Territory; and as a part of and in furtherance of the 
aforesaid agreement, etc., and among other things— 

Agreed to and did determine and fix the purchase prices in the various 
fishing areas or districts of Alaska for the different types of fresh or raw 
salmon ; 

Agreed to and did restrict price competition between and among themselves 
in the purchase of said salmon ; 

Agreed to and did maintain uniform minimum prices for the purchase thereof 
and agreed to and did authorize and empower their said trade organization 
to negotiate on their behalf contracts or agreements with the said unions to 
fix and establish the annual minimum prices at which the various types of 
salmon were to be purchased by said packers and canners, members of their 
said organization, and were to be sold by the fishermen members of said 
unions; and 


Where for many years past, and especially since 1946, said trade organization, 


a membership corporation, its said managing director, acting on behalf of 
its members, said members, from the date of their affiliation with their said 
trade organization, acting both individually and as members of said trade 
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organization, and the various unions concerned, acting for and on behalf 

of their Alaska salmon fishermen members— 

Entered into, maintained, and effectuated an agreement or understanding 

to pursue, and pursued, a planned, common, and concerted course of action 

to adhere to certain practices and policies which restricted and restrained 
competition in the offer for sale, sale, and distribution of fresh or raw 
salmon in commerce in said Territory ; and as a part of and in pursuance to 
and in furtherance of the aforesaid agreements, etc., among other things— 

(1) Agreed to and did determine and fix minimum prices for the purchase and 
sale of the various types of fresh or raw salmon caught in the aforesaid 
fishing areas or districts of Alaska ; 

(2) Agreed to and did restrict price competition between and among fishermen 
members of said unions in the sale of said salmon ; 

(3) Agreed to and did adopt and maintain an arrangement whereby each of 
said unions entered into annual agreements or contracts in one or more of 
the various fishing districts or areas of Alaska with said trade organization 
and its said members, whereby the annual minimum fish prices for the 
purchase and sale of said salmon were fixed ; 

(4) Agreed to and did establish and maintain minimum prices for the purchase 
and sale of said fish ; 

(5) Agreed to and did restrict individual salmon fishermen members of said 

unions from selling any such salmon to canneries of the members of said 

organization except in accordance with annual agreements or contracts 
entered into by said organization and its members and the union or unions 
concerned ; and 

Agreed to and did restrict raw or fresh salmon from being sold in any 

fishing area or district of Alaska until and unless the annual contract fixing 

and establishing the prices at which the various types of such fish should 
be purchased and sold had been entered into by or in behalf of said members 
and the union or unions for the area or district involved: 

Held, That such acts and practices, under the circumstances set forth, had a 
dangerous tendency unduly to prevent price competition between and among 
respondents in the purchase and sale of raw or fresh salmon in commerce, 
and were all to the prejudice and injury of the public, and constituted unfair 
acts and practices in commerce and unfair methods of competition therein. 


(b 


~~ 


(6 


— 


Before Mr. Everett F. Haycraft, hearing examiner. 

Mr. Fletcher G. Cohn, Mr. Lewis F. Depro, Mr. Paul H. LaRue and 
Mr. Everette MacIntyre for the Commission. 

: Mr. W. C. Arnold, of Seattle, Wash., for Alaska Salmon Industry, 
ne. 

Mr. Thomas M. Green and Mr. Frank T. Rosenquist, of the firm of 
Graham, Green, Howe & Dunn, of Seattle, Wash., for Ellamar Pack- 
ing Co., Egegik Packing Co., P. E. Harris Co., Inc., Intercoastal 
Packing Co., Peninsula Packers, San Juan Fishing & Packing Co., 
Todd Packing Co., Uganik Fisheries, Inc., Calvert Corp., Trans- 
Pacific Fishing & Packing Co., and Marine Fishing & Packing Co. 

Mr. Robert Graham and Mr. Edward Dobrin of the firm of Bogle, 
Bogle & Gates, of Seattle, Wash., for Alaska Pacific Salmon Co., 
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Bristol Bay Packing Co., Chignik Fisheries Co., Kadiak Fisheries Co., 
New England Fish Co., and Seldovia Bay Packing Co. 

Medley & Haugland, of Seattle, Wash., for Alaska Year Round 
Canneries Co., General Fish Co. and Kayler-Dahl Fish Co. 

Allen, Hilen, Froude, DeGarmo & Leedy, of Seattle, Wash., for 
Farwest Wrangell Co. and Nakat Packing Corp. 

Kerr, McCord, Greenleaf & Moen, of Seattle, Wash., for Fidalgo 
Island Packing Co. and Pacific American Fisheries. 

Mr. EF. H. Taylor, of the firm of Pillsbury, Madison & Sutro, of 
San Francisco, Calif., for Alaska Packers Ass’n and L. G. Wingard 
Packing Co. 

Mr. Wendell Wyatt, of Astoria, Ore., for Columbia River Packers 
Ass’n. 

Mr. M. A. Marquis of the firm of McMicken, Rupp & Schweppe, of 
Seattle, Wash., for Copper River Packing Co. 

Mr. R. EF. Robertson of the firm of Robertson, Monagle & Eastaugh, 
of Juneau, Alaska, for Icy Straits Salmon Co. 

Holman, Mickelivait, Marion, Black & Perkins, of Seattle, Wash., 
for Libby, McNeill & Libby. 

Mr. S.J. King of the firm of Ryan, Askren & Mathewson, of Seattle, 
Wash., for Whiz Fish Products Co. 

Moriarty & Olson, of Seattle, Wash., for Wards Cove Packing Co. 

Mr. Walter Walsh, of Juneau, Alaska, for Hood Bay Salmon Co., 
Annette Islands Canning Co., Keku Canning Co., Klawock Oceanside 
Packing Co., and Hydaburg Cooperative Ass’n. 

Mr. Roy EF. Jackson and Mr. Carl B. Luckerath, of Seattle, Wash., 
for Alaska Fishermen’s Union. 

McCutcheon, Nesbett & Rader, of Anchorage, Alaska, for Cordova 
District Fisheries Union. 

Bassett, Geisness & Vance, of Seattle, Wash., for Alaska Marine 
District Union of Fishermen, Cannery Workers and Allied Trades, 
Bering Sea Fishermen’s Union, United Fishermen of Alaska, and 
United Fishermen of Cook Inlet. 

Walthew, Oseran & Warner, of Seattle, Wash., for Fisheries Divi- 
sion, International Longshoremen’s and Warehousemen’s Union, 
Northwest and Alaska, Local No. 3-3, Fishermen & Allied Workers 
Division, International Longshoremen’s & Warehousemen’s Union and 
Local No. 30, Fishermen & Allied Workers Division, International 
Longshoremen’s & Warehousemen’s Union. 

Mr. Hugh E. Pickel, Jr., of Seattle, Wash., for Stikine Gillnetters 
Ass'n, 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on November 12, 1953, issued and 
subsequently served its complaint on the respondents named in the 
caption hereof, charging them with the use of unfair acts and prac- 
tices and unfair methods of competition in violation of the provisions 
of Section 5 of said Act. 

The respondents desiring that this proceeding be disposed of by 
Consent Settlement procedure provided in Rule V of the Commis- 
sion’s Rules of Practice, solely for the purpose of this proceeding, any 
review thereof, and the enforcement of the order consented to, and 
conditioned upon the Commission’s acceptance of the Consent Settle- 
ment hereinafter set forth, and in lieu of the answers to said complaint 
heretofore filed and which, upon acceptance by the Commission of 
this settlement, are to be withdrawn from the record, hereby: 

1. Admit all the jurisdictional allegations set forth in the complaint ; 

2. Consent that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 
and desist. It is understood that the respondents in consenting to the 
Commission’s entry of said findings as to the facts, conclusion, and 
order to cease and desist, specifically refrain from admitting or deny- 
ing that they have engaged in any of the acts or practices stated therein 
to be in violation of law; 

3. Agree that this Consent Settlement may be set aside in whole 
or in part under the conditions and in the manner provided in Para- 
graph (f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 
the conclusion based thereon, and the order to cease and desist, all of 
which the respondents consent may be entered herein in final disposi- 
tion of this proceeding, are as follows: 


1The Commission’s “Notice” announcing and promulgating the consent settlement as 
published herewith, follows: 


The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on April 8, 1954, and ordered entered 
of record as the Commission’s findings as to the facts, conclusion, and order in disposition 
of this proceeding. 


The time for filing report of compliance pursuant to the aforesaid order runs from the 
date of service hereof. 

It appearing to the Commission that Sebastian-Stuart Fish Company, one of the re- 
spondents in this proceeding, is no longer engaged in the business of canning salmon in 
Alaska and that it has no present intention of reentering the business: 


It was also ordered, That the complaint herein be dismissed as to said respondent Se- 
bastian-Stuart Fish Company. 
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Paracrapy 1. Respondent, Alaska Salmon Industry Inc., is a mem- 
bership corporation, organized and existing under the laws of the 
State of Delaware, with its principal office in the State of Delaware 
located at No. 100 West 10th Street, Wilmington, Delaware, and its 
principal office for the transaction of business of the corporation 
located at 200 Colman Building, 811 First Avenue, Seattle 4, Wash- 
ington. It, its officers, directors and members are here named and 
made parties respondent to this proceeding. Said respondent, Alaska 
Salmon Industry Inc., will sometimes hereinafter be referred to as 
respondent “industry.” The members of said respondent Industry 
will sometimes hereinafter be referred to as respondent “Industry 
Members.” 

Except as hereinafter noted, the following corporations, individ- 
uals, and partnerships were members of respondent Industry as of 
June 20, 1952, and each has continued such membership. 

Therefore, because of that status and the acts, practices, and policies 
in which they participated, as hereinafter set forth, each such respond- 
ent industry member is also here named and made a party respondent 
individually. Each such respondent Industry Member is described 
as follows: 

Respondent, Alaska Pacific Salmon Company is a corporation or- 
ganized under the laws of the State of Nevada, with its principal office 
and place of business located at the Skinner Building, Seattle, Wash- 
ington. 

Respondent, Alaska Packers Association is a corporation organized 
and existing under the laws of the State of California, with its prin- 
cipal office and place of business located at 215 Fremont Street, San 
Francisco, California. 

Respondent, Alaska Year Round Canneries Company is a corpora- 
tion organized and existing under the laws of the State of Washing- 
ton, with its principal office and place of business located at 5355 
28th Avenue, N. W., Seattle, Washington. 

Respondent, Angoon Community Association, operating under the 
name of the Hood Bay Salmon Company, is a corporation organized 
and éxisting under a charter obtained through the Bureau of Indian 
Affairs, United States Department of Interior, having its principal 
office and place of business located at 625 Colman Building, Seattle 4, 
Washington. 

Respondent, Bristol Bay Packing Company is a corporation organ- 
ized and existing under the laws of the State of California, with its 
principal office and place of business located on the Seventh Floor of 
the Skinner Building, Seattle, Washington. 


868 FEDERAL TRADE COMMISSION DECISIONS 
Findings 50 F. T.C. 


Respondent, Chignik Fisheries Company is a corporation organized 
and existing under the laws of the State of Washington, with its prin- 
cipal office and place of business located at 1826 Exchange Building, 
Seattle 4, Washington. 

Respondent, Columbia River Packers Association, Inc., is a corpo- 
ration organized and existing under the laws of the State of Oregon, 
with its principal office and place of business located at Astoria, 
Oregon. 

Respondent, Cook Inlet Packing Company is a corporation organ- 
ized and existing under the laws of the State of Washington, with its 
principal office and place of business located at 303 Colman Building, 
Seattle 4, Washington. 

Respondent, Copper River Packing Company is a corporation or- 
ganized and existing under the laws of the State of Washington, with 
its principal office and place of business located at 2408 Commodore 
Way, Seattle, Washington. 

Respondent, Egegik Packing Company is a corporation organized 
and existing under the laws of the Territory of Alaska, with its prin- 
cipal office and place of business located at Pier 31, Foot of Stacy 
Street, Seattle, Washington. 

Respondent, Ellamar Packing Company is a sole proprietorship 
conducted by Milton G. Brown, with its principal office and place of 
business located at 2408 Commodore Way, Seattle, Washington. 

Respondent, Farwest Wrangell Co., Inc., is a corporation organized 
and existing under the laws of the Territory of Alaska, with its prin- 
cipal office and place of business located at 740 Westlake North, 
Seattle 9, Washington. 

Respondent, Fidalgo Island Packing Company, Inc., is a corpora- 
tion organized and existing under the laws of the State of Maine, 
with its principal office and place of business located at 2360 Com- 
modore Way, Seattle 99, Washington. 

Respondent, General Fish Co., Inc., is a corporation organized and 
existing under the laws of the State of Washington, with its principal 
office and place of business located at 5355 Twenty-Eighth Avenue 
NW., Seattle, Washington. 

Respondent, P. E. Harris Company, Inc., is a corporation organized 
and existing under the laws of the State of Washington, with its 
principal office and place of business located at 1220 Dexter Horton 
Building, Seattle 4, Washington. 

Respondent, Hydaburg Cooperative Association is a corporation 
operating under a charter obtained through the Bureau of Indian 
Affairs, United States Department of Interior, with its principal office 


and place of business located at 916 American Building, Seattle 4, 
Washington. 
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- Respondent, Icy Straits Salmon Company is a corporation or- 
ganized and existing under the laws of the Territory of Alaska, with 
its principal office and place of business located at 219 Herald Build- 
ing, Bellingham, Washington; said respondent was a member of re- 
spondent industry until December 31, 1950, since which date it has 
not held membership in respondent industry. 

Respondent, Independent Salmon Canneries Inc., is a corporation 
organized and existing under the laws of the State of Washington, 
with its principal office and place of business located at Pier 66, Bell 
Street Terminal, Seattle 1, Washington. 

Respondent, Intercoastal Packing Company is a corporation organ- 
ized and existing under the laws of the State of Washington, with its 
principal office and place of business located at Pier 31, Foot of Stacy 
Street, Seattle 14, Washington. 

Respondent, Kadiak Fisheries Company is a corporation organized 
and existing under the laws of the State of Washington, with its prin- 
cipal office and place of business located at 1826 Exchange Building, 
Seattle 4, Washington. 

Kayler-Dahl Fish Company, Inc., which was named as a respondent 
in the complaint, is now dissolved. 

Respondent, Keku Canning Company, is a corporation operating 
under a charter obtained through the Bureau of Indian Affairs, United 
States Department of Interior, with its principal office and place of 
business located at 4103 Arcade Building, Seattle, Washington. 

Respondent, Ketchikan Packing Company is a corporation organ- 
ized and existing under the laws of the Territory of Alaska, with its 
principal office and place of business located at 625 Colman Building, 
Seattle, Washington. 

Respondent, Klawock Cooperative Association, doing business as 
Klawock Oceanside Packing Company, is a native charter corporation 
operating under a charter obtained through the Bureau of Indian 
Affairs, United States Department of Interior, with its principal office 
and place of business located at 2700 Westlake North, Seattle 9, 
Washington. 

Respondent, Libby, McNeill & Libby is a corporation organized and 
existing under the laws of the State of Maine, with its principal place 
of business being located at Union Stockyards, Chicago, Illinois. 

Respondent, Metlakatla Indian Community operating under the 
trade name of Annette Islands Canning Company, is a Federal 
corporation chartered under the Act of Congress of June 18, 1934, 
with its principal office and place of business located at 505 Colman 
Building, Seattle 4, Washington.. 

Respondent, The Nakat Packing Corporation is a corporation or- 
ganized and existing under the laws of the State of New York, with its 
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principal office and place of business located at 1355 Dexter Horton 
Building, Seattle 4, Washington. 

Respondent, New England Fish Company is a corporation organized 
and existing under the laws of the State of Maine, with its principal 
office and place of business located at 1828 Exchange Building, Seattle 
4, Washington. 

Respondent, Pacific American Fisheries, Inc., is a corporation or- 
ganized and existing under the laws of the State of Delaware, with its 
principal office and place of business located at 401 Harris Avenue, 
Bellingham, Washington. 

Nick Bez, William Calvert, Lawrence Calvert and Starr H. Calvert 
are not engaged in business under the trade name of Peninsula Packers 
and there is substituted for them as respondents herein Trans-Pacific 
Fishing & Packing Company and Calvert Corporation, both of which 
corporations are organized under the laws of the State of Washington ; 
the principal office and place of business of said partners trading 
under the name of Peninsula Packers in 1220 Dexter Horton Building, 
Seattle 4, Washington; said partners do acknowledge that full service 
of process has been effected upon them. Said partnership ceased its 
membership in respondent industry as of June 30, 1952. 

Respondent, Port Ashton Packing Corporation is a corporation 
organized and existing under the laws of the State of Washington, 
with its principal office and place of business located at 627. Colman 
Building, Seattle 4, Washington. 

Respondent, Pyramid Fisheries Inc., is a corporation organized and 
existing under the laws of the State of Washington, with its principal 
office and place of business located at 2003 Exchange Building, Seattle 
4, Washington. 

Respondent, Superior Packing Company is a corporation organized 
and existing under the laws of the State of Washington, with its 
principal office and place of business located at 2003 Exchange Build- 
ing, Seattle 4, Washington. 

Respondent, San Juan Fishing & Packing Company is a corpora- 
tion organized and existing under the laws of the State of Washing- 
ton, with its principal office and place of business located at Pier 31, 
Foot of Stacy Street, Seattle, Washington. 

Respondent, Sebastian-Stuart Fish Company is a corporation or- 
ganized and existing under the laws of the State of Washington, with 
its principal office and place of business located at Pier 24, Spokane 
Street Dock, Seattle 4, Washington; said respondent filed no answer 
to the complaint. 

Respondent, Seldovia Bay Packing Company is a corporation or- 
ganized and existing under the laws of the Territory of Alaska, with 
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its principal office and place of business located at Central Building, 
Seattle 4, Washington. Said respondent was a Member of said re- 
spondent Industry on June 20, 1952 but has since that date ceased to 
be a member thereof. 

Respondent, Snug Harbor Packing Company is a corporation or- 
ganized and existing under the laws of the State of Washington, with 
its principal office and place of business located at 1805 Smith Tower, 
Seattle, Washington ; said respondent filed no answer to the complaint. 

Respondent Todd Packing Company is a partnership composed of 
San Juan Fishing & Packing Company and Marine Fishing & Pack- 
ing Company, corporations, both of which are organized and existing 
under the laws of the State of Washington; the principal office and 
place of business of said partnership is located at Pier 31, Foot of 
Stacy Street, Seattle, Washington. Said partners do acknowledge 
that full service of process has been effected upon them. 

Respondent, Uganik Fisheries Inc., is a corporation organized and 
existing under the laws of the Territory of Alaska, with its principal 
office and place of business located at Pier 31, Foot of Stacy Street, 
Seattle, Washington. 

Respondent, Wards Cove Packing Company Inc., is a corporation 
organized and existing under the laws of the Territory of Alaska, with 
its principal office and place of business located at 303 East Northlake 
Avenue, Seattle 5, Washington. 

Respondent, Whiz Fish Products Company, Inc., is a corporation 
organized and existing under the laws of the State of Washington, 
with its principal office and place of business located at 2000 Alaskan 
Way, Seattle 4, Washington. 

Respondents, L. G. Wingard, Mary Lou Wingard, Lester L. 
Wingard, Lou M. Hill, Charles Coffey, Conney Nelson, Lorraine 
Nelson and Richard W. Hill are individuals doing business as a 
partnership under the trade name of L. G. Wingard Packing Co., 
with their principal office and place of business located at 10457 
Maplewood Place, Seattle, Washington. 

Win-Ra Fisheries Inc., which was named as a respondent in the 
complaint herein, has been dissolved. 

Respondent, W. C. Arnold has been for several years last past, and 
is now the Managing Director of respondent, Alaska Salmon Industry, 
Inc., with its principal office and place of business located at 200 
Colman Building, 811 First Avenue, Seattle 4, Washington; he is here 
also named and made a respondent individually. 

Each of the following parties described in this Paragraph 1 entered 
into agreements with the above-named respondents and participated 
with them in carrying out the acts and practices hereinafter alleged. 
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Therefore, each such party is here named and made a respondent to 
this proceeding. 

Respondent, Alaska Fishermen’s Union is an unincorporated asso- 
ciation among whose members are fishermen engaged in catching the 
various types of fresh or raw salmon in one or more of the fishing 
districts of Alaska. Its principal place of business is located at 84 
Union Street, Seattle, Washington. 

Respondent, Alaska Marine District Union of Fishermen, Cannery 
Workers and Allied Trades is an unincorporated association among 
whose members are fishermen engaged in catching the various types 
of fresh or raw salmon in one or more of the fishing districts of Alaska. 
Its principal place of business is located at Sitka, Alaska. 

Associated Fishermen & Allied Workers, who was named as 
respondent in the complaint herein could not be served with process. 
Therefore, the complaint is dismissed as to it. 

Respondent, Bering Sea Fishermen’s Union is an unincorporated 
association among whose members are fishermen engaged in catching 
the various types of raw or fresh salmon in one or more of the fishing 
districts of Alaska. Its principal office and place of business is located 
at Dillingham, Alaska. 

Respondent, Cordova District Fisheries Union, is an unincorporated 
association among whose members are fishermen engaged in catching 
the various types of fresh or raw salmon in one or more of the fishing 
districts of Alaska. Its principal office and place of business is located 
at Cordova, Alaska. 

Fisheries Division, International Longshoremen’s and Warehouse- 
men’s Union, Northwest and Alaska, which was named as a respondent 
in the complaint herein, was not engaged in the acts and practices 
alleged in the complaint. However, there are named as respondents 
herein, in lieu of said Fisheries Division, International Longshore- 
men’s and Warehousemen’s Union, Northwest and Alaska, Local No. 
3-8 of the Fishermen & Allied Workers Division, International Long- 
shoremen’s and Warehousemen’s Union and Local No. 30, Fishermen & 
Allied Workers Division of International Longshoremen’s and Ware- 
housemen’s Union, both unincorporated associations among whose 
members are fishermen engaged in catching various types of fresh or 
raw salmon in one or more of the fishing districts of Alaska; the prin- 
cipal office and place of business of said respondent, Local No. 3-3, 
is 84 Union Street, Seattle, Washington, and that of said respondent 
Local No. 30, is Ketchikan, Alaska; said respondents do acknowledge 
that full service of process has been effected upon them. 

Petersburg Vessel Owner’s Association which was named as a re- 
spondent in the complaint herein, was not engaged in any of the acts 
or practices hereinafter set out. 
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No service of process was effected upon Southeastern Alaska Salmon 
Purse Seiners Association, which was named as a respondent in the 
complaint herein. 

Stikine Gillnetters Association, which was named as a respondent in 
the complaint, is an unincorporated association whose members are 
fishermen engaged in catching the various types of fresh or raw salmon 
in one or more of the fishing districts of Alaska and selling same 
through such association in compliance with the provisions of the 
Fishermen’s Marketing Act. 

Respondent, United Fishermen of Alaska, is an unincorporated 
association among whose members are fishermen engaged in catching 
the various types of fresh or raw salmon in one or more of the fishing 
districts of Alaska. Its principal office and place of business is located 
at Kodiak, Alaska. 

Respondent, United Fishermen of Cook Inlet, is an unincorporated 
association among whose members are fishermen engaged in catching 
the various types of raw or fresh salmon in one or more of the fishing 
districts of Alaska. Its principal office and place of business is located 
at Anchorage, Alaska. 

Par. 2. Respondent, Alaska Salmon Industry, Inc., was organized 
in 1940. It is a trade organization or association composed of cor- 
porations, partnerships, firms, and individuals who are engaged in the 
canning of salmon in Alaska. Its membership constitutes in excess 
of 50% of the salmon canners or packers operating in Alaska, and 
they can or pack well in excess of 50% of the total volume of salmon 
produced in said territory. 

Respondent Industry has acted, and is acting for, and in cooperation 
with, the respondent Members thereof in negotiating and fixing the 
annual minimum prices to be paid by said respondent Members to 
fishermen members of respondent Unions for fresh or raw salmon 
caught by said fishermen in Alaskan waters and sold by them to such 
Members. In carrying out this function, respondent Industry, in each 
of the fishing areas or districts of Alaska, which are hereinafter de- 
scribed, fixes and establishes with the respondent Unions, for each 
of said districts or areas, fish prices for salmon caught in such areas 
or districts. All of the respondent Members of the respondent In- 
dustry having canneries in a particular fishing district or area, 
authorize and empower respondent Industry to act for them as a group 
in negotiating and fixing the fish prices for the various types of 
salmon caught by the fishermen members of the respondent Union or 
Unions in that particular fishing area or district. 

Par. 3. All of the individuals, partnerships, firms, and corporations 
hereinbefore described in Paragraph 1 are engaged in the business of 
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maintaining and operating canneries in one or more of the various 
fishing areas or districts of Alaska, as hereinbefore described, for the 
purpose of canning salmon including that caught by the fishermen 
members of respondent Unions in the fishing areas or districts in which 
said respondent Industry Members maintain such canneries Each of 
said respondents was, or is, a member of respondent Industry, except 
as otherwise indicated in Paragraph 1, and has authorized, partici- 
pated in, adopted or confirmed, as a member of respondent Industry, 
the acts and practices of said Industry hereinafter set forth. 

Par. 4. The respondent Unions are now engaged, and at all times 
herein mentioned have been engaged, in transacting business on behalf 
of their fishermen members. Each of said respondent Unions enters 
into contracts or agreements for one or more of the fishing districts 
or areas in Alaska with the respondent Industry and/or with re- 
spondent Industry Members who have canneries in the areas or dis- 
tricts covered by said contracts or agreements whereby minimum fish 
prices for the various types of salmon caught and sold in said fishing 
areas or districts are fixed and established for each annual fishing 
season. 

Par. 5. As to members of respondent Unions, including fishermen 
members, who are employees as one or more of respondent Industry 
Members, said respondent Unions have bargained, and do bargain, 
with the respondent Industry and/or respondent Industry Members 
as to wages and working conditions of said employees. 

With the exception of the Bristol Bay area, referred to in the 
second paragraph of Paragraph 11, there is no agreement among 
respondents as to the status of fishermen members of respondent 
Unions. No Finding of Fact or Conclusion is made with respect to 
such status. 

As to such status, the Commission is to consider and give full weight 
to the decisions and actions of the National Labor Relations Board. 

Par. 6. Respondent W. C. Arnold, who is made a respondent herein 
both individually and in his official capacity as Managing Director of 
respondent Industry, is the executive officer of said respondent Indus- 
try, and as such, acting for and on behalf of respondent Industry, 
supervises and directs the negotiations and agreements hereinafter 
described between respondent Industry and the respondent Unions. 

Par. 7. Each of the respondents herein named has directly or indi- 
rectly participated in, approved or adopted one or more of the acts 
and practices hereinafter set forth in Paragraphs 13 and 14. 

Par. 8. It is common knowledge that the Territory of Alaska is an 
important commercial factor in the economy of this country. Salmon 
fishing and canning is Alaska’s largest industry and its principal 
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source of employment and tax revenue. The salmon canners are 
scattered along the shores of Alaska where it will be convenient for 
boats and fishing gear to intercept the incoming migration. 

The law requires that salmon be canned, or otherwise preserved, 
within forty-eight hours after being caught, and the canneries, includ- 
ing those operated by respondent Industry Members, in order to secure 
the highest quality product, have adopted the practice of canning or 
otherwise preserving salmon within twenty-four hours. 

The Territory has been divided into separate fishing areas or dis- 
tricts by the Fish and Wildlife Service, Department of Interior, for 
the purpose of controlling salmon fishing. The respondent Industry 
Members maintain canneries and enter into contracts for salmon 
caught in seven of such fishing areas or districts, to wit: Bristol Bay; 
Peninsula or Westward; Chignik; Kodiak Island ; Cook Inlet ; Copper 
River and Prince William Sound; and Southeastern Alaska. 

The Secretary of Interior, by Congressional authority, promulgates 
and issues regulations annually, governing fishing for each year, 
whereby are controlled the opening and closing dates for salmon fish- 
ing in each of the fishing areas or districts. Such seasons vary in the 
different areas, but generally speaking, any particular area is not open 
for more than five weeks, and the greater portion of the catch in any 
such area is made within a fifteen-day period. 

Normally there are about 110 salmon canneries operating in Alaska, 
and the respondent Industry Members operate approximately 90 of 
them. The capital investment in Alaska salmon fisheries is estimated 
at approximately $100,000,000. The industry utilizes approximately 
20,000 employees and fishermen, the total] fishermen being approxi- 
mately 14,000. About one-half of this 20,000 are year-round residents 
of the Territory, and the other 10,000 are transported to the Territory 
each spring from the continental United States and returned in the 
fall after the seasons’ operations are concluded. 

Tn 1952 the pack was approximately 3,250,000 cases (a case contains 
48 one-pound cans), having a wholesale value of approximately 
$95,000,000 and being valued to the fishermen at approximately 
$33,000,000. 

Par. 9. Respondent Industry Members sell large quantities of sal- 
mon, including that caught in the fishing areas or districts of Alaska 
and purchased from the fishermen members of respondent Unions, to 
purchasers of said salmon after same has been canned by respondent 
Industry Members, and which purchasers are located in the various 
States of the United States, and cause same to be transported for sale 
from the Territory of Alaska to such purchasers. Said respondent 
Industry Members, as well as the fishermen members of respondent 
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Unions, maintain, and at all times herein mentioned, have maintained 
a regular course or current of trade and commerce in raw or fresh 
salmon in the Territory of Alaska. 

The respondents, Industry, W. C. Arnold, and Unions, have been, 
and are, media whereby respondent Industry Members and fishermen 
members of respondent Unions have committed and performed, and 
are committing and performing, in commerce, the practices and pol- 
icies hereinafter set forth in Paragraphs 13 and 14. All of the re- 
spondents named herein have been, and are now, engaged in commerce 
in raw or fresh salmon, as “commerce” is defined in the Federal Trade 
Commission Act. 

Par. 10. Respondent Industry Members in the course and conduct 
of their business in purchasing fresh or raw salmon from the fisher- 
men who catch same in the fishing areas or districts of Alaska, are in 
substantial competition, except as such competition has been restrained 
or destroyed, as hereinafter set forth, with each other and with others 
who likewise are engaged in purchasing and selling such salmon in 
commerce. 

Respondent Unions, as well as the fishermen members thereof, in 
the course of negotiating for sale, and in selling the salmon caught 
by said fishermen in the fishing areas or districts of Alaska, are en- 
gaged in substantial competition, except as such competition has been 
restrained or destroyed, as hereinafter found: (a) the fishermen mem- 
bers of a respondent Union being in competition with each other; (b) 
all respondent Unions having fishermen members catching salmon in 
the same fishing area or district being in competition with each other ; 
(c) respondent Unions and the fishermen members ‘thereof being in 
competition with other unions and their members who are engaged 
in offering for sale and selling such salmon; and (d) said respondents 
and their fishermen members being in competition with other fisher- 
men who are not union members, but who are engaged in catching and 
selling salmon in commerce. 

Par. 11. Fresh or raw salmon, with rare exceptions, is purchased 
by the respondent Industry Members as the result of, and on the basis 
of, the negotiations and bargaining carried on for each of the fishing 
areas or districts, in advance of the fishing seasons for each district, 
with the respondent Industry acting for, on behalf of, and with the 
approval of respondent Industry Members, and the respondent Unions 
acting for, on behalf of, and with the approval of all their fishermen 
members in the affected district. Such negotiations and bargainings 
fix and determine the fish prices, which are the prices at which fisher- 
men members of respondent Unions agree to sell and the respondent 
Industry Members agree to purchase the various types of salmon for 
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the particular fishing season in the different fishing areas or districts 
covered by said contracts or agreements. 

The greater majority of the fishermen members of respondent 
Unions who are, and have been for the last several years past, catching 
salmon within the Bristol Bay area are, and have been, employees 
of one or more of the respondent Industry Members operating can- 
neries in said area. 

Par. 12. The fish prices fixed and determined in the aforedescribed 
manner are adopted and maintained, at least as the minimum prices, 
for the various types of salmon in each of the fishing areas or districts 
covered by such contracts or agreements for the particular season 
named therein, by the respondent Industry Members and the fisher- 
men members of the respondent Unions covered thereby. 

Par. 18. For many years last past, and especially since 1946, and 
continuing to the filing of this complaint, respondent Industry Mem- 
bers have, from the date of their affiliation with respondent Industry, 
by means of and through respondent Industry and respondent Arnold, 
and also by their individual acts, entered into, maintained and 
effectuated an agreement or understanding to pursue, and they have 
pursued, a planned common and concerted course of action between 
and among themselves to adopt, fix and adhere to certain practices 
and policies which restrict and restrain competition in the offering to 
purchase and the purchase of fresh or raw salmon in commerce in the 
Territory of Alaska. 

As part of, pursuant to, and in furtherance of the aforesaid agree- 
ment, understanding and planned common and concerted course of 
action, said respondent Industry Members, among other such practices 
and policies, have agreed : 

1. to determine and fix, and they have determined and fixed, and 
are still determining and fixing, the purchase prices in the various 
fishing areas or districts of Alaska for the different types of fresh or 
raw salmon; 

2. to restrict, and have restricted, and are still restricting, price 
competition between and among themselves in the purchase of said 
salmon ; 

3. to maintain, and they have maintained, and are still maintaining, 
uniform minimum prices for the purchase of said salmon; 

4, to authorize and empower, and they have authorized and em- 
powered, and are still authorizing and empowering, respondent Indus- 
try to negotiate on their behalf contracts or agreements with respond- 
ent Unions to fix and establish the annual minimum prices at which 
the various types of said salmon are to be purchased by respondent 
Industry Members and to be sold by the fishermen members of 
respondent Unions. 
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Par. 14. For many years last past, and especially since 1946, and 
continuing to the filing of this complaint, (a) respondent Industry, 
(b) respondent W. C. Arnold, acting on behalf of respondent Industry 
Members, (c) respondent Industry Members from the date of their 
affiliation with respondent Industry, acting both individually and as 
members of said Industry, and (d) respondent Unions, acting for and 
on behalf of the Alaska salmon fishermen members of said Unions, 
have entered into, maintained and effectuated an agreement or under- 
standing to pursue, and they have pursued, a planned common and 
concerted course of action between and among themselves te adopt, fix, 
and adhere to certain practices and policies which restrict and restrain 
competition in the offering for sale, sale and distribution of fresh or 
raw salmon in commerce in the Territory of Alaska. 

As'part of, pursuant to, and in furtherance of the aforesaid agree- 
ment, understanding, or planned common and concerted course of 
action, said respondents, among other practices and policies, have 
agreed 

1. to determine and fix, and they have determined and fixed, and are 
still determining and fixing, minimum prices for the purchase and sale 
of the various types of fresh or raw salmon caught in the aforesaid 
fishing areas or districts of Alaska ; 

2. to restrict, and they have restricted, and are still restricting, price 
competition between and among fishermen members of respondent 
Unions in the sale of said salmon; 

3. to adopt and maintain, and they have adopted and maintained, 
and are still adopting and maintaining, an arrangement whereby each 
of respondent Unions has entered into annual agreements or contracts 
in one or more of the various fishing districts or areas of Alaska with 
the respondent Industry and the respondent Industry Members, 
whereby are fixed the annual minimum fish prices for the purchase 
and sale of said salmon ; 

4. to establish and maintain, and they have established and main- 
tained, and are still establishing and maintaining, the minimum prices 
for the purchase and sale of said salmon; 

5. to restrict, and they have restricted, and are still restricting indi- 
vidual salmon fishermen members of respondent Unions from selling 
any such salmon to canneries of respondent Industry Members except 
in accordance with annual agreements or contracts entered into by 
respondent Industry and respondent Industry Members and respond- 
ent Union or Unions; 

6. to restrict, and they have restricted, and are still restricting, raw 
or fresh salmon from being sold in any fishing area or district of 
Alaska until and unless the annual contract or agreement fixing and 
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establishing the prices at which the various types of such salmon 
should be purchased and sold, have been entered into by or in behalf 
of respondent Industry Members and the respondent Union or Unions 
for said area or district. 

Par. 15. In addition to the effects, as hereinbefore set forth in Para- 
graphs 13 and 14, the acts, practices and policies of the respondents 
likewise have the capacity and tendency to affect the cost of food by 
their effect on the prices which the public is required to pay for 
canned salmon. 


CONCLUSION 


The acts and practices of respondents as hereinbefore found have a 
dangerous tendency unduly to hinder competition because they have 
promoted and contributed to the suppression, elimination and preven- 
tion of price competition between and among respondents in the pur- 
chase and sale of raw or fresh salmon in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, and such acts and 
practices, all and singularly, are to the prejudice and injury of the 
public and constitute unfair acts and practices and unfair methods of 
competition in commerce within the intent and meaning of Section 5 
of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


It is ordered, That respondents, Alaska Salmon Industry Inc., a 
corporation, its officers, directors and members, and Alaska Pacific 
Salmon Company, Alaska Packers Association, Alaska Year Round 
Canneries Company, Angoon Community Association trading as Hood 
Bay Salmon Company, Bristol Bay Packing Company, Chignik Fish- 
eries Company, Columbia River Packers Association, Inc., Cook Inlet 
Packing Company, Copper River Packing Company, Egegik Packing 
Company, Ellamar Packing Company, Farwest Wrangell Co., Inc., 
Fidalgo Island Packing Company, Inc., General Fish Co., Inc., P. E. 
Harris Company Inc., Hydaburg Cooperative Association, Icy Straits 
Salmon Company, Independent Salmon Canneries, Inc., Intercoastal 
Packing Company, Kadiak Fisheries Company, Keku Canning Com- 
pany, Ketchikan Packing Company, Klawock Cooperative Associa- 
tion doing business as Klawock Oceanside Packing Company, Libby, 
MeNeill & Libby, Metlakatla Indian Community operating under the 
trade name of Annette Islands Canning Company, The Nakat Packing 
Corporation, New England Fish Company, Pacific American Fish- 
eries, Inc., Trans-Pacific Fishing & Packing Company and the Calvert 
Corporation, both corporations doing business under the trade name 
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of Peninsula Packers, Port Ashton Packing Corporation, Pyramid 
Fisheries, Inc., Superior Packing Company, San Juan F ishing & Pack- 
ing Company, Sebastian-Stuart Fish Company, Seldovia Bay Pack- 
ing Company, Snug Harbor Packing Company, San Juan Fishing & 
Packing Company and Marine Fishing & Packing Company, corpo- 
rations, doing business as Todd Packing Company, Uganik Fisheries, 
Inc., Wards Cove Packing Company, Inc., Whiz Fish Products Com- 
pany, Inc., L. G. Wingard, Mary Lou Wingard, Lester L. Wingard, 
Lou M. Hill, Charles Coffey, Conney Nelson, Lorraine Nelson and 
Richard W. Hill, doing business as a partnership under the trade 
name of L. G. Wingard Packing Co., and W. C. Arnold, individually 
and as Managing Director of Alaska Salmon Industry Inc., and Alaska 
Fishermens Union, Alaska Marine District Union of Fishermen, Can- 
nery Workers and Allied Trades, Bering Sea Fishermen’s Union, 
Cordova District Fisheries Union, Local 3-3 of the Fishermen & Allied 
Workers Division, International Longshoremen’s and Warehouse- 
men’s Union and Local No. 30, Fishermen & Allied Workers Division 
of International Longshoremen’s and Warehousemen’s Union, United 
Fishermen of Alaska and United Fishermen of Cook Inlet, and re- 
spondents’ members, who shall be deemed herein to be parties respond- 
ent, agents, representatives and employees, directly or through any 
corporate or other device, in connection with the offering for sale, sale 
and distribution of raw or fresh salmon caught in the fishing areas or 
districts of Alaska, do forthwith cease and desist from entering into, 
continuing, cooperating in, or carrying out any planned common and 
concerted course of action, understanding or agreement between or 
among any two or more of said respondents, or between any one or 
more of said respondents and others not parties hereto, to do or 
perform any of the following acts: 

1. Fixing, establishing, maintaining or adhering to, in any manner 
or by any method whatever, the price or prices at which any type of 
raw or fresh salmon caught in the fishing areas or districts of Alaska 
are to be, or are, purchased or sold; 

2. Fixing, establishing, maintaining or adhering to or attempting 
to fix, establish, maintain or cause adherence to, by any means or 
method, uniform or minimum prices for the purchase or sale<of,said 
salmon ; 

3. Jointly or collectively negotiating, bargaining or agreeing by 
any means or method as to the price or prices at which said salmon is 
proposed to be, or is, purchased or sold; 

4, Authorizing or empowering any association, group, corporation 
or union to negotiate, bargain or agree as to the prices to be paid or 
received in the purchase or sale of any such salmon. 
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Provided, however, That nothing herein contained shall prevent 
any association of bona fide salmon fishermen, acting pursuant to and 
in accordance with, the provisions of the Fisheries Cooperative 
Marketing Act (15 U.S. C. A., Paragraphs 521, 522) from perform- 
ing any of the acts and practices permitted by said Act; 

Provided further, That nothing herein contained shall be deemed to 
prohibit one or more respondents from entering into or continuing a 
bona fide partnership, joint operation or venture, or consolidation, 
for the purpose of operating one or more canneries, and in which the 
prices paid for raw or fresh salmon are determined by said partner- 
ship, joint operation or venture, or consolidation, and where such 
determination is, under the contract establishing on partnership, 
joint operation or venture, or consolidation, say daa upon all members 
thereof; This proviso shall not be constr 107 as either an approval 
ora Ae oproral of any specific partnership, joint operation or venture, 
or consolidation, nor as permitting any such partnership, joint opera- 
tion or venture, or consolidation, to be continued or formed for the 
purpose or with the effect directly or indirectly of rendering ineffec- 
tive or unenforceable the inhibitions of this order and the purposes 
thereof. i 

Provided further, That nothing herein contained shall preverit col- 
lective bargaining between any respondent Union and respondent 
Industry and/or any employer respondent with respect to wages and 
working conditions of employee members of said Union vant ghose 
fishing districts wherein they may be. 

It is further ordered, That respondents shall, within sixty (60) days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with the order to Cease and Desist. 

The complaint herein is dismissed as to the following who were 
named as parties respondent in the Complaint: 

Kayler-Dahl Fish Company, Inc.; Nick Bez, William iniver Bs 
Lawrence Calvert and Starr H. Calvert; Win-Ra Fisheries, Inc. ; 
Associated Fishermen & Allied Workers; Fisheries Division, ee 
national Longshoremen’s and Warehousemen’s Union, Northwest 
and Alaska; Petersburg Vessel Owners’ Association; Southeastern 
Alaska Salmon Purse Seiners Association and Stikine Gillnetters 


Association. 
Seattle, Washington 


23 January 1954 
Amended 10 March 1954. 
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The following attorneys of record for the respondents named in the 
aforesaid Order to Cease and Desist do herewith attach their signatures 
to this Consent Settlement on the behalf of and for the respondents. 


Sgd. W.C. Arnold, 
Attorney for Alaska Salmon Industry, Inc. 
Sed. Bogle, Bogle & Gates and R. W. Graham, 
Attorney for Alaska Pacific Salmon Company. 
Sed. W.C. Arnold, 
Attorney for Alaska Packers Association. 
Sgd. Medley & Haugland, 
Attorney for Alaska Year Round Canneries Company. 
Sgd. Bogle, Bogle & Gates and R. W. Graham, 
Attorney for Bristol Bay Packing Company. 
Sed. Bogle, Bogle & Gates and R. W. Graham, 
Attorney for Chignik Fisheries Company. 
Sgd. W.C. Arnold, 
Attorney for Columbia River Packers Association, Inc. 
Sgd. Margaret Mason, Secty.-Treas., 
Cook Inlet Packing Company. 
Sgd. Donald D. MacLean, 
Attorney for Copper River Packing Company. 
Sgd. Thomas M. Green, Jr., 
Attorney for Egegik Packing Company. 
Sgd. Thomas M. Green, Jr., 
Attorney for Ellamar Packing Company. 
Sgd. Allen, Hilen, Froude, DeGarmo & Leedy, 
by Seth W. Morrison, 
Attorney for Farwest Wrangell Co., Inc. 
Sed. R.A. Moen, 
Attorney for Fidalgo Island Packing Company, Inc. 
Sgd. Medley & Haugland, 


Attorney for General Fish Co., Inc. 
Sgd. Thomas M. Green, Jr., 


Attorney for P. E. Harris Company, Inc. 
Sgd. Medley & Haugland, 


Attorney for Icy Straits Salmon Company. 
Sgd. G.K. Davis, 


Secretary for Independent Salmon Canneries, Inc. 
Sgd. Thomas M. Green, Jr., 


Attorney for Intercoastal Packing Company. 
Sgd. Bogle, Bogle & Gates and R. W. Graham, 


Attorney for Kadiak Fisheries Company. 
Sgd. E. Dobszinsky, 


President for Ketchikan Packing Company. 
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Sgd. Wendell W. Black—Francis E. Holman, 
Attorneys for Libby, McNeill & Libby. 
Sgd. Allen, Hilen, Froude, DeGarmo & Leedy, 
by Seth W. Morrison, 
Attorney for The Nakat Packing Corporation. 
Sgd. Bogle, Bogle & Gates and R. W. Graham, 
Attorney for New England Fish Company. 
Sgd. R.A. Moen, 
Attorney for Pacific American Fisheries, Inc. 
Sgd. Thomas M. Green, Jr., 
Attorney for Trans-Pacific Fishing & Packing Company 
and Calvert Corporation d/b/a Peninsula Packers. 
Sgd. C.F. Johnson, 
Vice Pres., Port Ashton Packing Corporation. 
Sgd. Frank Wright, Jr., 
President, Pyramid Fisheries, Inc. 
Sgd. John T. Tenneson, Jr., 
Vice Pres. for Superior Packing Company. 
Sgd. Thomas M. Green, Jr., 
Attorney for San Juan Fishing & Packing Company. 
Sgd. Bogle, Bogle & Gates and R. W. Graham, 
Attorney for Seldovia Bay Packing Company. 
Sgd. Thomas M. Green, Jr., 
Attorney for San Juan Fishing & Packing Company and 
Marine Fishing & Packing Company, d/b/a Todd 
Packing Company. 
Sgd. Thomas M. Green, Jr., 
Attorney for Uganik Fisheries, Inc. 
Sed. Moriarty, Olson & Campbell, 
by Richard T. Olson, 
Attorney for Wards Cove Packing Company, Inc. 
Sgd. Snyder J. King, 
Attorney for Whiz Fish Products Company, Inc. 
Sgd. W.C. Arnold, 
Attorney for L. G. Wingard, Mary Lou Wingard, Lester 
L. Wingard, Lou M. Hill, Charles Coffey, Conney Nel- 
son, Lorraine Nelson, and Richard W. Hill, d/b/a L. G. 
Wingard Packing Co. 
Sgd. W.C. Arnold, 
Attorney for W. C. Arnold, individually and as Managing 
Director of Alaska Salmon Industry, Inc. 


Sgd. Roy E. Jackson, 
Attorney for Alaska Fishermen’s Union. 


884 


Sed. 
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Bassett, Geisness & Vance—J. Duane Vance, 
Attorney for Alaska Marine District Union of Fisher- 
men, Cannery Workers and Allied Trades. 
Bassett, Geisness & Vance—J. Duane Vance, 
Attorney for Bering Sea Fishermen’s Union. 
Roy E. Jackson, 
Attorney for Cordova District Fisheries Union. 
Walthew, Oseran, Warner—John F. Walthew, 
Attorney for Local No. 3-3, Fishermen & Allied Workers 
Division, International Longshoremen’s and Ware- 
housemen’s Union. 
Walthew, Oseran, Warner—John F. Walthew, 


Attorney for Local No. 30, Fishermen & Allied Workers 


Division, International Longshoremen’s and Ware- 
housemen’s Union. 
Bassett, Geisness & Vance—J. Duane Vance, 
Attorney for United Fishermen of Alaska. 
Bassett, Geisness & Vance—J. Duane Vance, 
Attorney for United Fishermen of Cook Inlet. 


2 
Attorney for Sebastian-Stuart Fish Company. 
Joseph R. Fribrock, | 
Pres. for Snug Harbor Packing Company. 
Harry A. Sellery, Jr., Chief Counsel, 
Bureau of Indian Affairs, 
Attorney for Angoon Community Association, trading as 
Hood Bay Salmon Company. 
Harry A. Sellery, Jr., Chief Counsel, 
Bureau of Indian Affairs, 
Attorney for Hydaburg Cooperative Association. 
Harry A. Sellery, Jr., Chief Counsel, 
Bureau of Indian Affairs, 
Attorney for Keku Canning Company. 
Harry A. Sellery, Jr., Chief Counsel, 
Bureau of Indian A ffairs, 
Attorney for Klawock Cooperative Association, doing 
business as Klawock Oceanside Packing Company. 
Harry A. Sellery, Jr., Chief Counsel, 
Bureau of Indian Affairs, 
Attorney for Metlakatla Indian Community operating 
under the trade name of Annette Islands Canning Com- 
pany. 


The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record on this 8th day of 
April 1954. 
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In THE MatTrer OF 
GENERAL FOODS CORPORATION 


Docket 5675. Complaint, July 7, 1949—Decision, opinion, and dissenting 
opinion, Apr. 13, 1954 


Charge: Discriminating in price in the sale of “Certo” and “Sure-Jell’’ pectin 
products in violation of Section 2 (a) of the Clayton Act, as amended. 

Before Mr. Abner EL. Lipscomb and Mr. William L. Pack, hearing 
examiners. 

Mr. Eldon P. Schrup for the Commission. 

Mr. Lester 2. Waterbury, of White Plains, N. Y., for respondent. 


Decision OF THE ComM™MISSION DrnyinG APPEAL AND DISMISSING 
CoMPLAINT 


This matter came before the Commission upon the appeal of counsel 
supporting the complaint from the initial decision of the hearing ex- 
aminer dismissing the complaint. 

The Commission has considered the entire record herein including 
the exceptions to the initial decision and, for the reasons stated in the 
written opinion of the Commission which is issued herewith, is of 
the opinion that the rulings of the hearing examiner are free from 
prejudicial error and that the allegations of the complaint should be 
dismissed. 

It is ordered, therefore, That the appeal of counsel supporting the 
complaint from the initial decision is hereby denied and that the 
allegations of the complaint are hereby dismissed. 

Commissioner Meap dissenting and Commissioner Carretra not 
participating. 

OPINION OF THE COMMISSION 


By Gwynne, Commissioner : 

The complaint charges respondent with territorial price discrimina- 
tion in violation of Section 2 (a) of the Clayton Act, as amended. At 
the conclusion of the evidence of counsel supporting the complaint, 
respondent moved for dismissal on the ground that the evidence failed 
to prove: 

(a) That the goods involved were of like grade and quality ; 

(b) That there was any price discrimination; and 

(c) That the alleged practices tended substantially to lessen com- 
petition, or to create a monopoly, or to injure, destroy, or prevent 
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competition within the meaning and intent of said Section 2 (a) of 
the Clayton Act, as amended. 

The hearing examiner sustained the motion on the latter ground 
and counsel, supporting the complaint, appeals. 

Respondent, a large manufacturer and wholesale distributor of food 
products, also sells “Certo” (a liquid pectin) and “Sure-Jell” (a pow- 
dered pectin), which products are used by the housewife in making 
jellies and jams. In 1929, by the purchase of certain patents, respond- 
ent had a virtual legal monopoly in the liquid household pectin busi- 
ness. In 1939, because of the expiration of these patents and because 
of the appearance of powdered pectin on the market, the situation had 
changed considerably. At that time respondent had 75% to 80% of 
the national market of liquid pectin and 40% of powdered pectin. 
In the western territory it had 50% of liquid and 25% of powdered 
pectin. 

In 1940 (and continuing until the end of 1947) respondent put into 
operation certain “deals” in the western territory (being roughly 
that portion of the United States west of the Rocky Mountains). 
Under these deals, respondent’s wholesalers, jobbers, and retailers 
were authorized to sell one additional bottle of Certo, for example, 
for 3¢ when the customer bought two bottles at the regular price. 
The net effect of these deals was to sell Certo and Sure-Jell to the 
consumers in the western territory cheaper than prices maintained 
elsewhere. Within the chosen area the deals were open to all who 
wished to buy Certo and Sure-Jell. There is no claim of injury in 
other than the primary line, that is to competition between respondent 
and others engaged in the sale of household pectin at wholesale. 

That part of Section 2 (a) of the amended Clayton Act material to 
this inquiry is as follows: 

“That it shall be unlawful for any person engaged in commerce, in 
the course of such commerce, either directly or indirectly, to discrimi- 
nate in price between different purchasers of commodities of like 
grade and quality, where either or any of the purchases involved in 
such discrimination are in commerce, where such commodities are 
sold for use, consumption, or resale within the United States, or any 
Territory thereof or the District of Columbia or any insular posses- 
sion or other place under the jurisdiction of the United States, and 
where the effect of such discrimination may be substantially to lessen 
competition or tend to create a monopoly in any line of commerce, or 
to injure, destroy, or prevent competition with any person who either 
grants or knowingly receives the benefit of such discrimination, or 
with customers of either of them”: 
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The first question to be considered is what is the test for determining 
injury to competition in territorial discrimination cases where in- 
jury is in the primary line. On that subject, the hearing examiner 
at page 6 of his initial decision said : 

“Whatever may be the correct rule in cases charging injury to com- 
petition among competing purchasers, the examiner understands that 
in territorial price discrimination cases where the injury charged is 
in the primary line, that is, to competition among sellers, the inquiry 
is of a broader and more general nature. In such cases the important 
question is not whether a particular seller may have lost business but 
rather whether competition in the area in question has been or is likely 
to be substantially injured. In short, whether there is a substantial 
tendency toward monopoly.” 

It is true that in such cases injury to competition and a tendency 
toward monopoly are proper subjects of inquiry. But we do not 
believe the law makes the distinction between competitive injury to 
sellers and competitive injury to their customers that the above state- 
ment would seem to indicate. Both sellers and customers are equally 
under the protection of Section 2 (a). The test is the same in either 
case. The standard for determining the unlawfulness of an unjusti- 
fied price discrimination, namely, the substantiality of the effects rea- 
sonably probable, is the same whether the competitive injury occurs 
at the seller level or at the customer level. The fact of injury is to be 
determined in all cases by a consideration of all the competent and 
relevant evidence and the inferences which may be reasonably drawn 
therefrom. Under differing circumstances the proof necessary to 
establish injury or even to make out a prima facie case will differ. See 
Federal Trade Commission v. Morton Salt Co., 334 U.S. 37 (1947). 

That the statements of the Court in the Morton Salt case concern- 
ing permissible inferences of injury where the discrimination was 
between competing customers could not automatically be applied in 
cases of territorial price discrimination, even in the case of customers, 
is well set out in the 1948 Policy Statement of the Federal Trade 
Commission. 

“However, there are strong reasons why the concept of injury 
adopted by the court in the Morton Salt case should not be applied 
automatically to discriminations arising under geographic pricing 
systems in which purchasers paying different prices are differently 
located and the price differences generally diminish as the distances 
diminish between purchasers’ locations. In these circumstances com- 
petition between purchasers paying significantly different prices may 
occur in quite limited areas or only along the fringes of trade terri- 
tories. Seeming advantages in price may be materially affected by 
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disadvantages of location. These and other considerations make it 
clear that in geographical price discriminations inferences of injury 
to competition drawn merely from the existence of price differences 
between purchasers who compete in some degree would have no sound 
basis. The minimum determination of injury should be based upon 
ascertained facts that afford substantial probability that the discrimi- 
nations, if continued, will result in injury to competition.” 

Puerto Rican American Tobacco Company v. American Tobacco 
Company, 30 F. 2d 234, involved a territorial discrimination under 
Section 2 (a) prior to its amendment by the Robinson-Patman Act. 
The evidence there was that the competing seller had suffered severe 
financial loss because of the discrimination and also that the discrimi- 
nator was selling cigarettes in Puerto Rico at a loss, for the purpose of 
eliminating its competitor. Muller Company v. Federal Trade Com- 
mission (1944) 142 F. 2d 511, was generally similar in its facts. There 
the evidence was that prices were reduced in certain areas below cost 
with the deliberate intention of eliminating a competing seller. That 
this competing seller did suffer injury was shown by the decline of its 
sales of chicory from 2,319,507 Ibs. in 1936 to 1,459,195 Ibs. in 1937. 

Count III of Minneapolis-Honeywell Regulator Company v. Fed- 
eral Trade Commission (1951) 191 F. 2d 786, involved price discrimi- 
nations under Section 2 (a). The complaint charged injury in both 
the primary and secondary lines. The hearing examiner found “that 
competition is not injured.” The Commission, with one member 
dissenting, reversed the hearing examiner. In reversing the Commis- 
sion, the court pointed out “various undisputed facts as to the effect 
of Minneapolis-Honeywell practices on competitor competition” (that 
is, in the primary line), including the following: 

(a) That the prices charged by Minneapolis-Honeywell’s competi- 
tors were generally lower than those of Minneapolis-Honeywell and 
that there is no evidence of any undercutting of its competitors by 
the Minneapolis-Honeywell Company. 

(b) That throughout the complaint period the keenest kind of 
price competition existed among control manufacturers. 

(c) That during this period the total business of Minneapolis- 
Honeywell’s competitors increased. 

(d) That Minneapolis-Honeywell’s share of the available con- 
trol business was reduced from 73% in 1937-1938 to only 60% in 1941. 

With respect to the secondary line, the court also found that injury 
to competition was not proved because there was no causal connection 
between the price of controls (sold by respondent) and the price of 
the finished product (oil burners with respondent’s controls attached) 
sold by respondent’s customers. A writ of certiorari was dismissed 
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because the petition was not filed within the period allowed by law. 
The dissent of Mr. Justice Black indicated his disagreement with 
the conclusion arrived at by the Circuit Court of Appeals in regard 
to injury in the secondary line, a question not presented in the instant 
case. 

The burden of proof to establish injury to competition is on counsel 
supporting the complaint. In A. /. Staley Manufacturing Company. 
v. Federal Trade Commission, 135 F., 2d 453, the court held that proof 
of discrimination in price is not sufficient; that in addition “there 
must be evidence to support a finding and there must be a finding 
based on that evidence to show wherein competition is substantially 
lessened and a monopoly fostered.” In suits brought to recover 
treble damages both before and after the Robinson-Patman Amend- 
ments to the Clayton Act, it has been indicated that the plaintiff must 
allege and prove injury to competition. See Baren v. Goodyear Tire 
and Rubber Company (1918) 256 Fed. 570; Stdney Moss v. National 
Association of Stationers, Office Outfitters and Manufacturers (1930) 
40 F. 2d 620; Arthur v. Kraft-Phenix Cheese Corporation (1938) 26 
Fed. Supp. 824. 

Moss, Incorporated v. Federal Trade Commission (1945, Second 
Circuit) 148 F. 2d 378, apparently announces a different conclusion. 
That case involved discriminations in price under Section 2 (a) and 
the claimed injury was in the primary line, that is, to competitors 
of the seller. The Commission made findings of fact which set out 
eight instances in which respondent had discriminated in price. In 
each case, there was a finding that such discriminations resulted in 
substantial injury to respondent’s competitors and tended to create 
amonopoly. (In the matter of Samuel H. Moss, Ine. (1942) 36 FTC 
640.) Thus, the question of which party has the burden of proof is 
not involved. The court, however, stated that where a discrimination 
was shown, the burden was on anyone making such discrimination to. 
show that injury to competition did not occur. This view was again 
expressed by the same court in federal Trade Commission v. Stand- 
ard Brands (1951) 189 F. 2d 510. 

The view apparently taken by this court has been criticized by 
writers on the subject. See Oppenheim, “Should the Robinson- 
Patman Act be Amended,” Robinson-Patman Act Symposium, New 
York State Bar Association, 1948 CCH edition, pp. 141, 152 (1948) ; 
McCollester, “Suggestions as to Certain Amendments,” Robinson- 
Patman Act Symposium, supra, pp. 133, 1386 (1948); Austern, “Re- 
quired Competitive Injury and Permitted Meeting of Competition,” 
Robinson-Patman Act Symposium, New York State Bar Association, 
1947 CCH edition, pp. 63, 70 (1947). 
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The Federal Trade Commission has very generally held, that 
under Section 2 (a), counsel supporting the complaint has the burden 
of proof to establish the necessary competitive injury. Where that 
burden has not been sustained, the cases have been dismissed. See 
in the matter of Champion Spark Plug, Docket 3977; in the matter of 
General Motors Corporation and A C Spark Plug Company, Docket 
5620; and in the matter of The Zlectric Auto-Lite Company, Docket 
5624. Even in its brief opposing certiorari in the Moss case, the 
Commission expressed this same view, in the following language taken 
from page 8: 

“Although a respondent undoubtedly has the burden of proving the 
various justifications listed in the provisos in Section 2 * * * the 
Commission has always construed the Act to require it as a part of 
its affirmative case to present evidence that a discrimination may 
lessen or tend to injure competition.” 

The first part of Section 2 (a) sets out the elements necessary to 
establish a violation of the law. They are: (1) discriminations in 
price betweeen different purchasers of commodities of like grade and 
quality; (2) certain jurisdictional facts; and (3) competitive injury. 
Proof of all three is necessary to make out a prima facie case. It has 
often been pointed out that differences in price without competitive 
injury are not illegal. 

The section then goes on to point out certain situations in which 
price difference is.not illegal. That is, in those instances, proof of 
certain facts may be made, not by way of denial, but by way of 
justification. The burden, however, of affirmative justification is on 
the party charged with the violation. The facts which such a party 
must show are facts concerning which he would have peculiar means 
of knowledge. Therefore, Congress (following a plan often adopted 
by legislative bodies) put on him the burden of rebutting the prima 
facie case. As to the fact of competitive injury, however, such a party 
would ordinarily have no peculiar knowledge or means of knowledge. 
We should not assume that Congress meant to apply the same rules 
of proof to these clearly different situations unless it said so in clear 
and unequivocal language. 

The complaint in this case alleges competitive injury and counsel 
supporting the complaint offered evidence to prove the allegation. In 
order to prove injury to a competitor, counsel supporting the com- 
plaint presented the testimony of Herbert T. Leo, President of the 
Mutual Citrus Products Company of California, a competitor of 
respondent in the sale of pectin. Mr. Leo stated that respondent’s 
deals had adversely affected his business to a substantial degree. As 
pointed out by the hearing examiner, however, the figures given as 
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to the sales by the witness in cross-examination showed a different 
picture. 

“In 1939, the year immediately preceding the first of the deals, 
M. C. P.’s sales were 98,874 dozen packages; in 1940, the first year of 
the deals, sales were 101,001 dozen; in 1941, 120,070 dozen; in 1942, 
168,878 dozen; in 1943, 405,202 dozen; in 1944, 410,251 dozen; in 1945, 
294,263 dozen; in 1946, 42,708 dozen; in 1947, 335,447 dozen; in 1948, 
495,113 dozen; in 1949, 428,423 dozen; in 1950, 327,052 dozen; in 1951 
(to September 1), 387,215 dozen.” 

Mr. Leo further testified that the lower sales in 1946 were due to 
sugar rationing rather than to respondent’s deals and that the in- 
creased sales of 1948 and 1949, after the deals ended, were due to the 
failure in quality of the product of a third competitor. The evidence 
also shows that the deal price of respondent was generally a little 
above Mutual Citrus Products prices, although in 1947 the latter 
advanced its price above the deal price but later went back to the old 
price. 

The vice president of another competitor, Pen-Jel Corporation, also 
testified that respondent’s deals injured that company. However, he 
also testified that Pen-Jel sales were 10% to 15% higher in 1947 than in 
1940. 

The record also shows that the sales of another competitor, Faultless 
Foods Company of Seattle, Washington, had dropped from 25,558 
cases in 1939 to 3,058 in 1946, risen to 27,940 cases in 1947, and had 
declined to 1,740 in 1950. It appears however, that the drop in the 
volume of sales was due to causes other than the competition of re- 
spondent’s deals. While the president of this company also claimed 
injury because of respondent’s deals, he further expressed the opinion 
that his company had lost business to the two other competitors named 
herein. 

Figures are not available to show respondent’s position in the west- 
ern territory during the years in which the deals were in operation. 
However, the percentage of the national pectin market held by Certo 
and Sure-Jell for certain years was shown to be as follows: 


Year % 
OSS nat euse Pee Sie ee 2 eae Pee tao Sho 67. 2 
TORE eS aes Ae SSE en, SS aes ee eee ee eee eee eee Sa 62. 2 
Tes ee sl ee eee ee ee eS 67 

ABYSS ei a et ct i ee ae el ir pe a eh 69. 4 
ST ea ee er a ee ee ee ee ee 74. 4 
LOSS ee ea ee oy PELE TEER ES Deak EE 2 ee Sa eee ee 72.6 
AA oes ae SY ea ar ee eh her eet Ree Cae eee 74,2 
TW Ee 2 gs ee ee ae Pee 2 ae ee ee ar eae eee ets sere 80. 2 
TROL) oe SS ee ee a ee eee er SS ee ee are ne 80. 5 
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The hearing examiner also found “except for the early years, when 
there was a legal monopoly due to the existence of patents, competition 
in the pectin industry, including that in the western portion of the 
United States, appears to have been at all times active and virile and to 
be so today.” 

The hearing examiner concluded that the evidence failed to establish 
a prima facie case in support of the complaint. He had opportunity 
to observe the witnesses both on direct and cross-examination and his 
findings are to be given proper weight. Universal Camera Corpora- 
tion v. National Labor Relations Board, 340 U.S. 474; Folds v. Federal 
Trade Commission (1951) 187 F. 2d 658. 

We agree with the conclusion of the hearing examiner, and it is there- 
fore ordered that the complaint be dismissed. 

Commissioner Mrap dissents and Commissioner Carrerra did not 
participate. 


DISSENTING OPINION OF COMMISSIONER MEAD 


The respondent in this case, the General Foods Corporation, is one 
of the nation’s largest producers and distributors of foods. It pro- 
duces a number of nationally advertised products such as “Jell-O”, 
“Maxwell House”, “Birds Eye” and others. This case relates to 
respondent’s pectin products designated “Certo” and “Sure-Jell.” 
Certo is a liquid product and Sure-Jell is a powdered product. Pectin 
is used in making jams and jellies. 

The Commission on July 7, 1949 issued a complaint alleging that 
respondent was violating Section 2 (a) of the Clayton Act, as amended, 
by discriminating in price in the sale of its pectin products. This 
case relates to the Robinson-Patman amendment to the Clayton Act. 

The attorney in support of the complaint has completed his case 
in chief. The attorney for the respondent has filed a Motion to dis- 
miss the complaint on the ground that the record does not support a 
prima facie case of law violation by the respondent. The Hearing 
Examiner issued his initial decision dismissing the complaint. The 
attorney in support of the complaint appealed to the Commission from 
this initial decision. 

The record indicates that the pectin industry in the United States 
originated as a result of certain experiments performed by Robert E. 
Douglas who obtained two U. S. patents. In 1929 General Foods 
purchased all of the assets of the Douglas Company, including the 
Douglas patents. These patents included only liquid pectin which 
was the only type manufactured at that time. For a few years after 
General Foods obtained the Douglas patents, it enjoyed a complete 


GENERAL FOODS CORP. §93 
885 Opinion 


monopoly in the sale of pectin in this country. In the mid thirties 
the Douglas patents expired. Respondent and others also began to 
produce a powdered form of pectin. According to the Hearing Ex- 
aminer, in 1939 in the liquid pectin field, General Foods’ percentage 
of the national market had declined from 100% to approximately 
75% or 80%. Inthe powdered pectin field, General Foods controlled 
approximately 40% of the national market. In the Western states 
respondent’s share of the liquid pectin market was approximately 
50% and of the powdered pectin market approximately 25%. 

The record shows that a few small manufacturers began to give 
respondent some competition in the pectin field in the late thirties. 
Respondent considered ways and means of retaining its dominant 
position in the field. Respondent could have, of course, in meeting 
price competition, reduced its prices across the board. It decided 
against a general price reduction and in lieu thereof, chose to offer its 
customers in the Western States, where it had competition, certain 
so-called “deals.” In other words, respondent did not choose to re- 
duce its prices generally but did choose to discriminate in price 
between two geographical areas. 

The “deals” described above were offered by General Foods to its 
Western customers from 1940 until about 1947. For illustration, in 
1946, respondent’s usual case price for Certo was $4.30 per case of 
two dozen. Respondent’s “deal” price for Certo was $3.22 per case 
less handling allowance of 4 cents per case. The “deal” price there- 
fore was $3.18 per case as compared to the usual price of $4.30 per 
case. As for Sure-Jell, respondent’s usual price was $3.25 per case 
but its “deal” price amounted to a net of $2.5714 per case. 

Respondent distributed its pectin products on a nationwide basis. 
As stated above, respondent offered these “deals” only in the Western 
States. Respondent therefore was discriminating in price among its 
purchasers of commodities of like grade and quality in commerce. 
It is not necessary under Section 2 (a) of the Clayton Act that the 
customers of the seller be competing customers. If the price dis- 
crimination is among competing customers, the question is usually 
whether or not there has been any injury in the so-called secondary 
line of commerce, that is, whether the injury is to the purchasers who 
are discriminated against. In this case as the purchasers who were 
discriminated against are not in competition with the favored cus- 
tomers, the question of injury relates only to the so-called primary 
line of commerce, that is, to the manufacturers who are competing 


with General Foods. 
Although we may assume from the record that the competitive 
products are of equal quality to the General Foods pectin products, 
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the latter command premium prices in the market. This is apparently 
because of the prestige of General Foods, the wide distribution, nation- 
wide advertising, etc. Although by use of the “deals” in the Western 
States respondent substantially reduced its prices in that area, the 
prices charged by respondent’s local competitors in those States con- 
tinued to be lower than respondent’s prices. It is an obvious eco- 
nomic fact, however, that a reduction in the price of a well advertised 
national brand of merchandise may cause business to be diverted from 
a relatively unknown local or regional product although the reduced 
price of the national brand may continue to be greater than the price 
of the local or regional brand. 

There is very frequently a trade price differential between well 
advertised brands and relatively unknown brands of merchandise 
although the quality of the two may be substantially equal. If this 
trade differential is 10 cents a unit and the gap is reduced to 8 cents 
a unit, a certain number of customers will discontinue purchasing the 
cheaper product and will purchase the premium product. This eco- 
nomic fact was recognized in the hearings before Congressional com- 
mittee in connection with the proposals to amend the Robinson-Pat- 
man Act provision relative to meeting the equally low price of a 
competitor. The point was that if a seller is to be allowed to claim 
the defense of good faith meeting of competition, he should not be 
required to meet the identical price in order to plead this defense. 
He should only be required to meet that price which is equal to the 
customary trade differential between the two products if such trade 
differential in fact exists. 

The purpose of General Foods in offering these “deals” in the West- 
ern states was frankly aggressive. As stated by the attorney for Gen- 
eral Foods in his able oral argument before the Commission: 

“We were interested in getting some more business in the 11 West- 
ern states, that is the reason we did it.” 

A memorandum obtained from the files of the respondent and dated 
November 30, 1942, describes the purpose of the “deals” as follows: 

“T also am of the opinion that had we not made it tough for M. C. P. 
as we did the last three years, they would have spread eastward at a 
much faster rate than they did and we would now be facing some 
pretty tough competition in the middle-west, the high ‘Sure-Jell’ per 
capita market. * * * The management may rightfully ask how much 
longer is it going to be necessary for us to continue the deal operation 
in the West. I cannot answer that question. The record, however, 
would indicate that if we cease to be competitive in the West, we will 
very likely lose ground rapidly to M. C. P. and other local competition. 
If we can, by means of the deal operation, confine this competition 
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largely to the Far West, I think there is good insurance and that the 
deal serves a two-fold purpose.” (Comm. Ex. No. 28) 

The general picture, therefore, as I see it, is that the former legal 
patent monopolist in the field and the current dominant seller initiated 
these deals in order to confine its existing competitors to their local 
markets in the Western states and to prevent these competitors from 
obtaining any higher percentages of the Western market. Assuming 
these to be the purpose of the “deals,” they were successful as General 
Foods has localized this competition and has obtained a larger per- 
centage of the national market. 

The Examiner and the majority opinion point out that certain of 
respondent’s competitors increased their dollar volume during the 
period that General Food, offered these deals. However, the sig- 
nificant test as to whether or not a concern is losing ground or succeed- 
ing in the competitive struggle over any period of time is the changes, 
if any, in the share of the market enjoyed by such concern. The 
record in this case shows that General Foods increased its share of 
the market and that the competitors of General Foods had a decreasing 
share of the market. 

Dollar volumes increased substantially in the war years. During 
that period a concern might continue to have the same dollar volume 
or even have a modest increase in its dollar volume but yet be falling 
behind competitively speaking. It is common knowledge that during 
this period the cost of doing business substantially increased. Con- 
cerns were staying competitive not by retaining their past dollar 
volumes but by retaining their proportionate shares of the expanding 
market. The substantial new business helped offset the higher break 
even levels which were a necessary floor for staying in business. The 
contest among competitors, therefore, was for this new business which 
could be obtained during the war years. This contest was vital for 
small business with limited resources. 

The statistical picture showing the different shares of the market 
of the pectin competitors between 1939 (prior to the General Foods’ 
deals) and 1946 (after the deals had been in effect for approximately 
6 years) is very vividly illustrated by Commission’s Exhibit 79. pe 
exhibit was obtained from the files of General Foods. 

In 1939 total United States pectin sales were divided as follows: 


Liquid Sales—d6% Powder Sales—44% 
1, Certo ‘sales 22222... 41.4% 1. Sure-Jell sales______- 20. 8% 
S208 FEES EIN So Read lea 5.9% 9. Pen-Jell sales_____-- 11.6% 
Sel yovbers... = daas Be Son id Gs Pp OES ge oe noe 11.6% 


General Foods had 62.2% National Market. 
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In'1946 total United States pectin sales were divided as follows: 


Liquid Sales—48.5% Powder Sales—51.5% 
1d SOGLLO 1SalCSS oe 42.8% 1. Sure-Jell sales_------ 37.7% 
2 mA notnersoee ss. sos 5.1%. \ 12. Een-d Olli sae eee, 6.1% 
3. MO) Py sales _coeesze 4.4% 
4. All othersi.—2 seca 3.38% 


General Foods now had 80.5% of the National Market. This shows 
(A) The 1939 liquid market dropped from 56% in 1939 to 48.5% in 
1946 or a drop of 7.5 percentage points. 

1. Certo gained from 41.4% in 1939 to 42.8% in 1946 or a 1.4 per- 
centage point gain on a dropping market. 

9. All other liquids including Jels-Rite dropped from 14.6% in 
1939 to 5.7% in 1949 or a loss of 8.9 percentage points. 


(B) The powdered market gained from 44% in 1939 to 51.5% in 
1946 or a gain of 7.5 percentage points. 

1. Sure-Jell gained from 20.8% in 1939 to 37.7% in 1946 or a gain 
of 16.9 percentage points. 

2. Pen-Jell lost from 11.6% in 1939 to 6.1% in 1946 or a loss of 5.5 
Papin en points on a rising market. 

. M. C. P. which first appears on the chart in 1941 with 4.7% had 
4, Dy, in 1946 or a loss of 9 of a percentage point on a rising market. 

4, All others lost from 11.6% in 1939 to 3.38% in 1946 or a loss of 8.3 
percentage points on a rising market. 

The above analysis and also the majority opinion point out that in 
1939, the year immediately prior to the initiation of the deals, General 
Foods controlled 62.2% of the national market in pectin. The opinion 
and the analysis further shows that General Foods’ share of the mar- 
ket increased during the “deal” years to 1946 when its share was 
80.5% of the market. (During the last deal year—1947—General 
Foods had operational difficulties and its share of the national market 
decreased. ) 

The Court in the case of /’. B. Muller &: Co. vs. Federal Trade Com- 
mission, 142 F. 2d 511, aptly described this economic situation. 

“These discriminations were not, as petitioners would have us be- 
lieve, unrelated to the central purpose, which was the destruction of 
petitioners’ only competitor. By discriminating against other gen- 
eral trade areas in favor of New Orleans, Muller, on the one hand, was 
able to force the price so low in New Orleans that Schanzer esta not 
meet its competition. On the other hand, by selling at higher prices 


in other general trade areas, Muller made up its loss in the New Orleans 
district.” 
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Economists: may differ as to what particular percentage of. the 
national market a concern may have before it may be classified as a 
monopoly. A concern having 35% of the market may not be a mo- 
nopoly, but certainly when a concern begins to obtain over 50% of the 
national market in any particular commodity, then such concern, be- 
cause of such share, is in the position to exert a very significant effect 
on the market. An area price discrimination by a concern having 
35% of the market may not have as great an adverse effect as a dis- 
crimination by a concern controlling 80% of the market. If a croco- 
dile had any concern as to the future of the fish enclosed with him in a 
small-pool, the crocodile: should exert some care as to the manner in 
which he flips his tail. It would not be necessary for him to exercise 
the same degree of care if he and the fish were in a large body of water. 
In the smaller pool the crocodile already occupies most of the ma- 
neuvering space. 

Commission Exhibit 28 which was taken from the files of General 
Foods affords a very enlightening picture as to what officials of Gen- 
eral Foods believed these deals were accomplishing on the West Coast. 
The exhibit states in part that the Pacific Northwest and Southwest 
account for close to one-fourth of the total pectin sales “hence losses 
or gains in this important pectin territory affect our national pectin 
sales materially.” The exhibit states that a table shown on the ex- 
hibit “shows a comparison of our (General Foods) competitive posi- 
tion in these two crop areas for 1938 and 1939—the two years imme- 
diately preceding our deal operation and for the three years during 
which we had the consumer deal in effect.” This table shows that in 
1939 (the last pre-deal year) the competitive brands had 53.9% of 
the market and General Foods brands had 46.1% of the market in the 
Pacific Northwest. In 1942 (the last deal year shown on this partic- 
ular table) all competitive brands had 37.5% of this market and 
General Foods’ brands had 62.5% of the Pacific Northwest market. 
The table shows that for the Pacific Southwest in 1939 all competitive 
brands had 44.3% of the market and General Foods’ brands had 55.7% 
of the market. The table shows that m 1942 all competitive brands 
had 30.9% of the Pacific Southwest market and General Foods’ brands 
had 69.1% of such market. 

Commission exhibit 28 (taken from General Foods’ files) states im- 
mediately after the table referred to above, as follows: 

“Prior to 1939, M. C. P. (a competitor) was selling a liquid pectin 
in a tin can which did not meet with any success. In 1939 they intro- 
duced their powdered product and promoted it aggressively. The 
above figures show that we lost heavily the first two years of M. C. P. 
powder competition. In the Southwest, Certo and Sure-Jell com- 
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bined dropped from 73% of the market to 52% in two years. In 1940 
we offered the Sure-Jell deal in the Southwest. We made a good 
gain on Sure-Jell but M. C. P. made greater gains, resulting in a fur- 
ther sharp decline for Certo. In 1941 we offered deals on both prod- 
ucts and registered substantial progress, M. C. P. taking a sharp loss. 
In 1942 we made a further gain on Sure-Jell but lost a little ground on 
Certo. M. C. P. also showed a small gain but you will notice that 
liquid competition has almost been completely eliminated, Certo and 
Sure-Jell combined getting 69% of the market compared to 52% in 
1940 and 73% in 1938.” 

As an addendum to the above, the share of the market enjoyed by 
General Foods continued to increase subsequent to 1942 until in 1946 
General Foods had 80.5% of the market. If this exhibit (28) had 
been prepared in 1946 instead of 1942, the officials of General Foods 
would probably have stated that the deals had been extraordinarily 
successful in view of the fact that General Foods then had almost a 
monopoly on pectin sales in the United States. 

Monopoly and competition has been a favorite subject recently of 
learned economists. We are advised from the cloistered halls of 
economic thinking that perfect price competition does not exist. 
Our aim, we are told, should be to obtain the most desirable form of 
imperfect competition. There is, however, a disagreement among 
economists as to which is the preferred type of imperfect competition. 
We hear such terms as countervailing powers, workable competition, 
effective competition, potential competition, substitute products, etc. 
Some of the economists appear to give doctrinal support for the thesis 
that the antitrust laws as interpreted by the Courts are now outmoded. 
It is indicated that we should view the problem of competition on a 
much broader basis than heretofore. 

For illustration, if the manufacturer of a product becomes too 
monopolistic a competitive substitute product will be developed and 
thus curb the monopolistic practice and make unnecessary an antitrust 
legal proceeding. This broad type of cosmic economic thinking is 
interesting, if indefinite. However, this Commission is enforcing 
a specific statute. We are dealing here with questions of fact about 
injury to certain small competitors. We are not dealing with general 
economic theories. 

The sum of competition in this industry equals the accumulative 
efforts of these small competitors of the dominant seller—General 
Foods. The only way to view the whole—competition in the indus- 
try—is to examine the parts. 

Certain sources have claimed that the Robinson-Patman Act pro- 
motes soft competition rather than hard competition. This generally 
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erroneous concept may be due in part to a misunderstanding or per- 
haps in a few cases, to a misapplication of the Robinson-Patman Act. 

The Robinson-Patman Act promotes hard, fair competition. For 
illustration, General Foods, the dominant seller, encountered a degree 
of competition on the West Coast. Competition is vitalized by any 
one or more of the following: (1) lowering prices; (2) raising qual- 
ity; or (8) better selling methods. General Foods choose to use a 
“deal” offer which was in fact a price reduction. But did this Goliath 
march bravely on the field of battle and compete with these little 
Davids by making this “deal” available to all of its customers? That 
would have been a choice by General Foods for hard and fair com- 
petition between General Foods and the small business competitors. 
But General Foods did not so choose. It chose instead to have its 
customers in the other sections of the country, who did not enjoy the 
fruits resulting from this competition by the small competitors, to be 
charged higher prices so that General Foods would have a war chest 
to beat down the small business competition. For General Foods—it 
was soft competition. For the small competitors—it was unfair 
competition. 

Under this system the small local area businessman cannot compete 
on even approximately equal terms with the nationwide distributor. 
The large corporation can play its area pricing patterns like a piano. 
It can crush small business competition wherever the latter appears 
and charge the tariff to its other customers who have no price alterna- 
tives. The little Davids are deprived of even their sling shots in their 
contest with Goliath. Is that hard or soft competition for Goliath? 
It is soft for the dominant seller, the Goliath. It is calamitous for 
small business, the little Davids. 

Because of his limited area distribution, each of the small business- 
man’s customers is generally in competition with the other customers. 
The small distributor, therefore, must charge all of his customers pro- 
portionately equal prices or else he may be guilty of an illegal price 
discrimination. The nationwide distributor, of course, has many 
customers who are not in competition with each other and he may 
charge different prices in different areas without directly injuring the 
nonfavored customers. If the nationwide distributor can legally 
use this area price discrimination, weapon against his small competi- 
tors, he has another powerful weapon to add to his arsenal which 
includes mass production, nationwide advertising, large financial 
resources, research facilities, and many others. Should a large dis- 
tributor receive a price subsidy from other areas of the country in 
order to compete with a few small competitors on the West Coast? 
Again I ask, is that hard or soft competition—for General Foods? 
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To constitute a prima facie case of violation of Section 2 (a) of the 
Clayton Act, there must be established (1) jurisdiction; (2) the sale 
of goods of like grade and quality to purchasers at discriminatory 
prices; and (3) the existence of circumstances which makes it rea- 
sonably probable that the competitive effects described in the statute 
will result from this price discrimination. 

There is no issue before us as to jurisdiction, the grade or quality 
of the goods or that General Foods sold at discriminatory prices. 
The only issue is as to whether or not the competitive effects described 
in the statute resulted from the price discrimination. The statute 
describes these effects as follows: 

“may be substantially to lessen competition or tend to create a 
monopoly in any line of commerce, or to injure, destroy, or prevent 
competition with any person who either grants or knowingly receives 
the benefit of such discrimination, or with customers of either of 
them”; 

It is admitted that Government counsel did not offer in evidence in 
this case the scalps or the hides of the small business competitors of 
General Foods. We do not have in evidence pounds of flesh or 
buckets of blood. We should not expect the type of evidence that 
Salome is said to have asked of Herod—the head of John the Baptist 
on a silver platter. 

In leu of sanguinary evidence, let us review what the victims of 
General Foods’ price discrimination practices had to say about this 
particular brand of competition. A witness representing M. C. P., 
a competitor of General Foods, testified on page 307 of the record as 
follows: 

“Q. I ask you one direct question, Mr. Leo. Is it your testimony 
that during the years 1940 through 1947, while the General Foods 
Corporation deals were in effect on Certo and Sure-Jell that they 
hurt your business ? 

A. Yes, they did very materially.” 

This witness also testified as follows: 

“Q. Now, in the areas where the General Foods’ special deals on 
Certo and Sure-Jell were in effect, would you tell us whether or not 
they substantially affected the sales of your product? 

A. Yes, very definitely, because it was a special deal that they 
offered. And General Foods, without any special deals, are pretty 
tough competition. They operate some 2,500 salesmen and have 
entre to retail chains and jobbers by various pressure methods. They 
are able to get distribution where the average small business concern 
today is faced with a horrible problem of trying to get distribution, 
and they try to hold that distribution from time to time. And we 
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didn’t have a margin of profit sufficient to travel very many men out. 
Even now we can only travel two or three men, and it’s quite difficult 
to maintain distribution.” 

This competitor was fortunate in that he also sold in an area where 
General Foods did not offer these deals. This competitor enjoyed 
some increase in business. However, this witness was asked whether 
or not the business increase was«more‘in the territories where there 
was no deal than it was in the territories where there was a deal. The 
witness answered “Positively.” 

A witness for Jels-Rite, another competitor of respondent, testified 
on page 747 of the record as follows: 

“Q. State whether or not the deals in effect on Certo and Sure-Jell 
during the years 1940 through 1947 in any way affected the sales. of 
your product, Jels-Rite. 

“A. I feel definitely that they did. 

“Q. What effect did they have on your sales? 

“A. Decreasing our sales through their advertising medium and 
their free goods, or whatever you wish to term it, and their aggressive- 
ness, pointed, I would say, particularly at our Northwestern territory.” 

This witness on cross-examination was interrogated as follows: 

“Q. As I understand it, you complain because the price of Sure- 
wJell as you contend was reduced in your territory; is that right ? 

“A. Right. 

“Q. Well, what difference did it make to you whether it was reduced 
or maintained outside of your territory? What effect would that 
have on your territory ? 

“A. The effect it had was to break down my territory, I would say. 
In other words, I was reaching at that time to Denver and San Diego 
and it did make, it made it increasingly hard for me to get into these 
territories, and I am completely out of them now.” 

A witness for the California Fruit Growers Exchange testified on 
page 454 of the record: 

“Q. And would you state that, in your sales to the jobbers, those 
deals of General Foods Corporation might affect the sales to these 
jobbers? 

“A. Yes, I think any special deal of any competitor is bound to affect 
the sale of a similar product of other manufacturers.” 

A witness for a food brokerage firm in Portland, Oregon, was inter- 
rogated at page 876 of the record as follows: 

“Q. And what effect, if any, on your attempted sales of M. C. P. 
products did these General Foods Corporation deals on Certo and 
Sure-Jell have ? 

“A. Well, it has been my job to cover the entire area, the State of 
Oregon and the 7 Southern Counties in Washington, and also West 
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Idaho there, to cover all the jobbers and large direct chain buyers in 
the interest of M. C. P. powdered pectin. 

“Now, as you gentlemen well know the merchandising of pectin is 
entirely a seasonal operation. Time is the essence, and as I made 
these rounds and contacts, it was particularly noticeable among the 
larger jobbers and the larger chains, also the fact that when we pre- 
sented our picture to the jobber, buyer, or other chain store buyer, the 
buyers’ answers seemed to be entirely contingent upon the receipt of 
an announcement from General Foods as to the number of Certo deals 
and the number of Sure-Jell deals he was going to receive. 

“Now, in other words, when we were working against the General 
Foods deal, it was extremely difficult for us to secure large initial 
placement orders at the beginning of the season, with which to mer- 
chandise to the retailer and other consumers. * * * 

“Tn other words, there was a natural reluctance on the part of the 
buyer to purchase large quantities of M. C. P. or even to cover at times, 
until he knew exactly what he had coming from General Foods; 
and by the way, these allotments in my territory were usually handled 
on the allotment basis, and the jobber and the chain were told earlier 
in the season how many cases of deals they could plan on receiving, 
and their merchandising was built around that quantity. 

“Now, that infiltrates itself into the retail level because every 
retailer has got to buy the deals to protect himself from competition, 
and it is entirely relative.” 

The testimony of this food broker paints a very clear picture of the 
effect on competition of the deals offered by General Foods. Each 
customer of General Foods was allotted a certain number of these deals 
and apparently these customers would not consider purchasing com- 
petitive products until it was ascertained by them the extent of the 
deal allotment they would receive from General Foods. One must 
keep in mind that these deals constituted price reductions to customers 
on the West Coast and price discriminations to customers elsewhere. 
I believe it is obvious that the use by General Foods of these deals not 
only resulted in a reasonable probability that competition in these 
Western states was injured but on the basis of the present record the 
Commission could reasonably find that competition was injured in fact. 

In F. 7. C. v. Morton Salt, 334 U.S. 37, the Supreme Court pointed 
out that the Congressional Committee reports on the Robinson- 
Patman Act emphasized the belief that the old Section 2 of the Clay- 
ton Act had been too restrictive in requiring a showing of general 
Injury to competitive conditions. The Court in a footnote quoted 
from the statement of the Senate Judiciary Committee as follows: 

“This clause represents a recommended addition to the Bill as re- 
ferred to your committee. It tends to exclude from the Bill other: 
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wise harmless violations of its letter, but accomplishes a substantial 
broadening of a similar clause not contained in Section 2 of the Clay- 
ton Act. The latter has in practice been too restrictive, in requiring 
a showing of general injury to competitive conditions in the line of 
commerce concerned; whereas the more immediately important con- 
cern is the injury to the competitor victimized by the discrimination. 
Only through such injury, in fact, can the larger general injury result, 
and to catch the weed in the seed will keep it from coming to flower.” 

We do not have here only one competitor testifying that he has 
been “victimized” by a discrimination in price, but we have substan- 
tially all of respondent’s competitors on the West Coast testifying 
that they have been “victimized.” If the dominant seller continues to 
suppress its smaller competitors and continues to obtain by means of 
price discriminations a larger and larger share of the market, the prob- 
able result would be a monopoly and then perhaps a Sherman Act 
case for dissolution. A dissolution would certainly not be good for 
the dominant concern. For the entire economy, it is much better for 
these conditions to be corrected before a dissolution proceeding is 
necessary. It was for that principal reason that the Congress passed. 
the Clayton Act. It is the duty of the Commission to act in the in- 
cipiency of the monopolistic tendencies before the monopoly matures 
and a dissolution suit is the only effective remedy. 

It is stated that assuming that General Foods illegally discrimi- 
nated in prices between 1940 and 1946 this discrimination was not 
continued thereafter. In other words, it is claimed that there is no 
public interest now to justify the Commission proceeding further in 
this matter. General Foods contends that it did not discriminate 
illegally. General Foods has not stated that if the Commission dis-, 
misses this complaint General Foods will not resume this practice in 
the future. In this connection, Commission Exhibit No. 80 dated 
November 12, 1948, is interesting. This was a memorandum obtained 
from the files of General Foods. The memorandum was written 
after the deals had been discontinued by General Foods but a few 
months before the complaint was issued by the Commission. The 
memorandum states : 

“West Coast promotion—study of Barton and Neilson reports 
indicate that the major powdered competitor—M. C. P.—made com- 
petitive headway on the Coast this summer, as did Pen-Jell on a 
smaller scale. For lack of a better explanation, we have to believe 
that the withdrawal of our West Coast free-goods deal put us at a 
competitive disadvantage which we can ill afford in that region. Ac- 
cordingly, we agree with you that it is almost essential that you rein- 
state some form of deal in *49.” 
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It is reasonable to assume that if the complaint in this case had not 
been issued, General Foods would have resumed offering the deals 
on the West Coast. In other words, the smaller competitors could 
compete with General Foods if General Foods did not discriminate in 
price. The dominant seller, however, demands the added weapon of 
price discrimination when it competes with small business. Does 
General Foods want hard competition or soft competition—for 
General Foods? 

The majority Opinion relies as a matter of law in dismissing this 
case on Minneapolis-Honeywell Regulator Company vs. F. T. C., 
191 F. 2d 786. That was a Section 2 (a) Clayton Act case involving 
in part the question of injury in the primary line of commerce. How- 
ever, the price discriminations involved were not: geographical price 
discriminations. Minneapolis-Honeywell was using a quantity dis- 
count system of pricing which it was alleged was discriminatory. The 
Court of Appeals for the Seventh Circuit reversed a finding by the 
Commission of injury in the primary line of commerce. The Court 
based its opinion on a showing that the total business of Minneapolis- 
Honeywell competitors had increased, that three new concerns which 
had entered the industry had enjoyed a steady growth in sales volume, 
that Minneapolis-Honeywell’s share of the available control business 
was reduced from 73% in 1937-1938 to only 60% in 1941, that Minne- 
apolis lost to its competitors 53% of the control business of 31 custo- 
mers who previously had standardized on Minneapolis controls and 
that in the same year 126 of Minneapolis’ other oil burner manufac- 
turer-customers also purchased competitive controls. 

In my opinion, the above statement by the Court of the facts in the 
Minneapolis-Honeywell case clearly distinguishes that case from the 
factual situation in this case. General Foods had a larger share of 
the market and the area price discrimination used by General Foods 
was obviously devised for the purpose of obtaining the customers of 
the.small competitors. No evidence was introduced in the Minneap- 
olis-Honeywell case of documents written by officials of that company 
boasting of the success of Minneapolis price discriminations in elimi- 
nating competition. 

In regard to the Minneapolis-Honeywell ease, it is interesting to 
note that the Government petitioned the Supreme Court for a writ 
of certiorari in that case. The Supreme Court in its opinion of 
December 22, 1952 dismissed the appeal of the Commission on the 
ground that the Commission did not file its petition for writ of cer- 
tiorari within 90 days after the entry of the judgment of the Court 
of Appeals. However, Mr. Justice Black in a dissent commenting 
on the opinion of the Court of Appeals stated : 
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“The end result of what the Court does today is to leave standing a 
Court of Appeals decree which I think is so clearly wrong that it 
could well be reversed without argument.” 


Justice Black further stated that the “Court of Appeals here failed 
to follow our holding in the Morton Salt case. For this reason also 
it should be reversed.” 

It might be argued that the Minneapolis-Honeywell case was not 
reversed because of a technical error in the filing of a petition for the 
writ of certiorari. Whether or not the Supreme Court would have 
reversed Minneapolis-Honeywell if the Court had considered the case 
on its merits is a matter of speculation. Granting, however, that 
Minneapolis-Honeywell is a correct statement of existing law, I be- 
lieve that the evidence of injury to competition in this case is much 
more significant and substantially greater than was present in the 
record in the Minneapolis-Honeywell case. If we accord the decision 
in Minneapolis-Honeywell full scope, the facts in this case would 
still, in my opinion, amply justify the Commission in finding the 
requisite statutory injury to competition in the primary line of 
commerce. 

The disturbing factor to me in this case is the question of what is 
the future of Section 2 (a) of the Clayton Act as it relates to possible 
injuries in the primary line of commerce. If the price discrimination 
is among competing customers and the resulting injury is in the sec- 
ondary line of commerce, the fact of such probable injury may be 
readily apparent and demonstrable. In other words, if a seller has 
two customers located across the street from each other and the seller 
discriminates in price between the two customers, probable injury 
to the non-favored customer may be reasonably apparent. However, 
the question of injury in the primary line is not so readily discernible, 
particularly if the sellers are of comparable equal size and control 
substantially the same percentage share of the market. If the sellers. 
are substantially equal and if the competition is keen, there may be a 
constant fluidity of prices as one competitor may lower a price here 
or there to test the market. Any price discriminations resulting from 
these factors may be sporadic and may strengthen competition rather 
than injure it. An entirely different situation is present, however, 
when one large seller controls most of the market and uses an area 
price discrimination over a substantial period of time for the obvious 
purpose of controlling an even greater share of the market and thus 
deprive his seller competitors of their opportunity for healthy growth 
or ultimate survival. It is apparent to me that is the situation in 
this case. 
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A reasonable man might very well find in the light of the Morton 
Salt case (334 U. S. 37) and the fact that General Foods has dis- 
criminated in price and also controls such a large share of the market 
that the obvious result may be the competitive injury described in 
Section 2 (a) of the Clayton Act. However, in this case there is 
much more than just proof of a price discrimination and the fact 
that the seller has a large share of the market. There is in the record 
the testimony of the small competitors that they were seriously in- 
jured by the General Foods price discriminations. There are in the 
record documents taken from General Foods’ files in which officials of 
the company bragged about the results of the deals (price discrimi- 
nations) and stated in Commission Exhibit 28 that in 1942 “liquid 
competition has almost been completely eliminated.” It is very un- 
usual for the government to obtain the type of evidence that was 
obtained in this case. I am referring to the exhibits from respond- 
ent’s files in which officials boasted that because of the price discrimi- 
nations, General Foods’ share of the market had been substantially 
increased. If the evidence now in this record is not sufficient to estab- 
lish a prima facie case under Section 2 (a), I seriously pose the 
question of what additional evidence could the government reasonably ' 
obtain in order to carry its burden. 

In the vernacular of baseball, it is much easier for the batter to get 
a three base hit or a home run if he proceeds from first base directly 
to third base and avoids following the base paths around second base. 
If his competitors are required to follow the rules and touch second 
base, that is soft competition for the base runner. In this case, the 
small competitors have followed the rules. They are not discrimi- 
nating in price. General Foods is discriminating in price. If the 
New York Yankees were competing with a small minor league base- 
ball club it would be unfair to require the players on the minor league 
team to circle the bases properly according to the rules and to permit 
the Yankees to bypass second base. General Foods—like the New 
York Yankees—should touch second base. 

In my opinion, the record shows prima facie that General Foods has 
violated Section 2 (a) of the Clayton Act as amended by the Robin- 
son-Patman Act. In my opinion, the decision of the Hearing Ex- 
aminer dismissing the complaint should be reversed and the case 
remanded to the Examiner to permit the respondent to proceed with 
its defense. 

The majority of the Commission has concluded that General Foods 
has not violated the law, and has dismissed the complaint. From 
that action by the majority, I dissent. 
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Consent Settlement 


In THE MATTER OF 


PAUL E. FEDER DOING BUSINESS AS SIGMA SEWING 
MACHINE COMPANY 


CONSENT SETTLEMENT IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6147. Complaint, Dec. 3, 1953—Decision, Apr. 15, 1954 


‘Where an individual engaged in the sale of sewing machine heads imported from 
Japan and of complete sewing machines incorporating the same, upon the 
front of which a medallion, easily removable, displayed the word or words 
“Japan” or “Made in Japan” in such indistinct lettering as not to constitute 
adequate notice to the public that the machines were imported, and upon 
which, in the event of such removal, there appeared no visible marks of 
origin— 

(a) Failed to disclose adequately on his said sewing machines and sewing ma- 
chine heads—upon which, before offered to the public, he placed no other 
marks disclosing their foreign origin—that said products were made in 
Japan; 

(b) Falsely represented, through the adoption and use of the words “Admiral 
Star” as the trade name for his said products, and the conspicuous display 
thereof on the front horizontal arm of the machine and use thereof in his 
advertising matter, that his said product was made by or connected in some 
way with the well and favorably known American firm with which the word 
“Admiral” had long been associated : 

Held, That such acts and practices constituted unfair and deceptive acts and 
practices in commerce and unfair methods of competition therein. 


Before Mr. William L. Pack, hearing examiner. 
Mr, Ames W. Williams for the Commission. 


CONSENT SETTLEMENT + 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on December 3, 1953, issued and subse- 
quently served its complaint on the respondent in the caption hereof, 
charging him with unfair and deceptive acts and practices and the 
use of unfair methods of competition in violation of Section 5 of 
said Act. 


1The Commission’s ‘‘Notice” announcing and promulgating the consent settlement as 
published herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on April 15, 1954, and ordered entered 
of record as the Commission’s findings as to the facts, conclusion, and order in dis- 
position of this proceeding. 

The time for filing report of compliance pursuant to the aforesaid order runs from the 
date of service hereof. 
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The respondent, desiring that this proceeding be disposed of by the 
consent settlement procedure provided in Rule V of the Commission’s 
Rules of Practice, solely for the purposes of this proceeding, any re- 
view thereof, and the enforcement of the order consented to, and con- 
ditioned upon the Commission’s acceptance of the consent settlement 
hereinafter set forth, and in lieu of answer to said complaint hereby : 

1. Admits all the jurisdictional allegations set forth in the com- 
plaint. 

2. Consents that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 
and desist. It is understood that the respondent, in consenting to the 
Commission’s entry of said findings as to the facts, conclusion, and 
order to cease and desist, specifically refrains from admitting or deny- 
ing that he has engaged in any of the acts or practices stated therein 
to be in violation of law. 

3. Agrees that this consent settlement may be set aside in whole or 
in part under the conditions and in the manner provided in Paragraph 
(f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 
the conclusion based thereon, and the order to cease and desist, all of 
which the respondent consents may be entered herein in final disposi- 
tion of this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


ParaGrapH 1. Respondent, Paul E. Feder, is an individual trading 
as the Sigma Sewing Machine Company with his office and principal 
place of business located at 270 West 19th Street, New York 11, New 
York. 

Par. 2. Respondent is now and has for several years last past been, 
engaged in the sale of sewing machine heads imported from Japan 
and complete sewing machines of which said heads are a part to dis- 
tributors and also to retailers who in turn sell to the purchasing 
public. In the course and conduct of his business, the respondent 
causes his products, when sold, to be transported from his place of 
business in the State of New York to the purchasers thereof located in 
various other states and maintains, and at all times mentioned herein 
has maintained, a course of trade in said products in commerce among 
and between the various States of the United States. The volume of 
trade in said commerce has been and is substantial. 

Par. 8. When the sewing machines were sold by the respondent they 
were marked with a medallion placed upon the front of the machine 
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and upon which medallion the word “Japan” or the words “Made in 
Japan” appear. The lettering of such word or words was so indis- 
tinct, however, as to not constitute adequate notice to the public that 
the sewing machines were. imported. Furthermore, said medallion 
could be easily removed and when the medallion was so removed no 
visible marks of origin appeared on the machine. 

Respondent placed no other marks on the sewing machines disclos- 
ing foreign origin before such machines were offered for sale to the 
public. 

Par. 4. When sewing machines or sewing machine heads are ex- 
hibited and offered for sale to the purchasing public by retail dealers 
and others who sell to the public and such products are not labeled or 
otherwise distinctly marked so as to disclose foreign origin the pur- 
chasing public understands and believes such products to be wholly or 
substantially of domestic origin. 

There is and was among the members of the purchasing public a 
substantial number who had and now have a decided preference for 
sewing machines and sewing machine heads which are manufactured 
in the United States over such products originating in whole or in 
substantial part in foreign countries. 

Par. 5. Respondent used the words “Admiral Star” as a trade 
name for his sewing machines. Such name appeared in conspicuous 
letters on the front horizontal arm of the sewing machine. It like- 
wise appeared as a trade or brand name in respondent’s advertising 
matter. The word “Admiral,” used as aforesaid by the respondent, 
is the trade name, mark, or brand of a business organization, long 
established and engaged in the manufacturing and marketing of 
household appliances in the United States, and which has been and is 
favorably known to the purchasing public. 

Par. 6. By using a domestic trade or brand name such as “Admiral 
Star” respondent represented, and now represents, directly and by 
implication, that his product, a household appliance, is manufactured 
by, or connected in some way with, the well and favorably known 
American firm with which the word Admiral has long been associated, 
which is contrary to the fact, and the use of such name by respondent 
confuses and misleads the public and constitutes an unfair and de- 
ceptive act and practice. The use of said trade or brand name by the 
respondent on his sewing machines and sewing machine heads en- 
hanced the belief upon the part of the public that said sewing ma- 
chines and heads were products of or sponsored by the well and favor- 
ably known firm with which said name has long been associated. 

Par. 7. Respondent, by placing in the hands of dealers his said 
sewing machines and sewing machine heads, provided said dealers 
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a means and instrumentality whereby they may mislead and deceive 
the purchasing public as to the manufacture and place of origin of such 
sewing machines and sewing machine heads, 

Par. 8. Respondent, in the course and conduct of his business, was 
and is in substantial competition in commerce with other individuals 
and with firms and corporations engaged in the sale of sewing ma- 
chines and sewing machine heads in commerce. 

Par. 9. The failure of the respondent to disclose adequately on his 
sewing machines and sewing machine heads that such products are 
made in Japan, and also the use of the trade or brand name “Admiral 
Star” on his sewing machines and sewing machine heads had the 
tendency and capacity to lead members of the purchasing public into 
the erroneous and mistaken belief that his products were of domestic 
manufacture and were manufactured by the well and favorably known 
firm with which said trade or brand name “Admiral” has long been 
associated, and to induce members of the purchasing public to pur- 
chase sewing machines and sewing machine heads because of said 
erroneous and mistaken belief. 

As a result thereof, substantial trade in commerce has been unfairly 
diverted to respondents from his competitors and substantial injury 
has been and is being done to competition in commerce. 


CONCLUSION 


The acts and practices of the respondent, as herein found, are all to 
the prejudice and injury of the public and of respondent’s competitors 
and constitute unfair and deceptive acts and practices and unfair 
methods of competition in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


Lt is ordered, That the respondent, Paul E. Feder, individually and 
trading as the Sigma Sewing Machine Company, or under any other 
name, his representatives, agents and employees, directly or through 
any corporate or other device, in connection with the offering for sale, 
sale or distribution of sewing machines and sewing machine heads in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 

1. Offering for sale, selling or distributing foreign-made sewing 
machine heads, or sewing machines of which foreign-made heads are a 
part, without clearly and conspicuously disclosing on the heads in such 


a manner that it will not be hidden or obliterated the country of 
origin thereof. 
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2. Using the word “Admiral”, or any simulation thereof, as a brand 
or trade name, or as a part thereof, to designate, describe or refer to 
his sewing machines or sewing machine heads; or representing through 
the use of any other word or words, or in any other manner, that said 
sewing machines or sewing machine heads are manufactured by any- 
one other than the actual manufacturer. 

It is further ordered, That the respondent herein shall within sixty 
(60) days after service upon him of this order file with the Commission 
a report in writing setting forth the manner and form in which he has 
complied with the order to cease and desist. 


(Sgd) Paul E. Feder, 
Pau E. Feper, 
doing business as Sigma Sewing Machine Company. 
Date: March 23, 1954. 


The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record on this 15th day of 
April 1954. 
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In THE MATTER OF 
SVIRSKY CLOTHING CO., INC., ET AL. 


CONSENT SETTLEMENT IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT AND THE WOOL PRODUCTS LABELING ACT 


Docket 6166. Complaint, Feb. 5, 1954—Decision, Apr. 15, 1954 


Where a corporation and its two officers, engaged in the manufacture and inter- 
state sale and distribution of wool products as defined in the Wool Products 
Labeling Act— 

(a) Misbranded certain men’s coats in that while they were labeled or tagged 
as containing “All Wool” or “100% Wool”, they contained substantial 
quantities of reprocessed and reused wool ; 

(b) Further misbranded such coats in that the fiber content of interlinings 
contained therein was not separately set forth on labels or tags attached 
thereto as required under the provisions of said Act ; and 

(c) Further misbranded certain of said wool products in that the stamp, tag, 
label, or other means of identification required under the provisions of said 
Act failed to disclose the name or registered identification number of the 
manufacturer thereof, or of one or more persons engaged in the introduction 
into commerce or in the offer for sale, sale, transportation, distribution, or 
delivery for shipment of said wool products in commerce: 

Held: That such acts and practices, under the circumstances set forth, were in 
violation of the Wool Products Labeling Act and the Ruies and Regulations 
promulgated thereunder, and. constituted unfair-and deceptive acts and 
practices in commerce. 


Before Ur. John Lewis, hearing examiner. 
Mr. George E. Steinmetz for the Commission. 
Mr. Sidney A. Mauriber, of New York City, for respondents. 


CONSENT SETTLEMENT + 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, the Federal Trade Com- 
mission, on February 5, 1954, issued and subsequently served its com- 
plaint upon the respondents named in the caption hereof, charging 
them with the use of unfair and deceptive acts and practices in viola- 
tion of the provisions of said Acts. 


1The Commission’s ‘Notice’ announcing and promulgating the consent settlement as 
published herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on April 15, 1954, and ordered entered 
of record as the Commission’s findings as to the facts, conclusion, and order is disposition 
of this proceeding. 


The time for filing report of compliance pursuant to the aforesaid order runs from the 
Gate of service hereof. 
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The respondents, desiring that this proceeding be disposed of by 
consent settlement procedure, provided in Rule V of the Commission’s 
Rules of Practice, solely for the purpose of this proceeding, any review 
thereof, and the enforcement of the order consented to, and condi- 
tioned upon the Commission’s acceptance of the consent settlement 
hereinafter set forth, and in lieu of answer to said complaint, hereby : 

1. Admit all the jurisdictional allegations set forth in the complaint. 

_ 2. Consent that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 
and desist. It is understood that the respondents, in consenting to 
the Commission’s entry of said findings as to the facts, conclusion, and 
order to cease and desist, specifically refrain from admitting or deny- 
ing that they have engaged in any of the acts or practices stated therein 
to be in violation of law. 

3. Agree that this consent settlement may be set aside in whole or 
in part under the conditions and in the manner provided in Paragraph 
(f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and prac- 
tices which the Commission had reason to believe were unlawful, the 
conclusion based thereon, and the order to cease and desist, all of which 
the respondents consent may be entered herein in final disposition of 
this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


ParAcrapH 1. Respondent Svirsky Clothing Co., Inc., is a corpora- 
tion organized and existing under and by virtue of the laws of the 
State of New York. Respondents Samuel Svirsky and Seymour 
Svirsky are the president and secretary-treasurer, respectively, of said 
respondent corporation. These individuals formulate, direct and con- 
trol the acts, policies, and practices of said corporate respondent. The 
offices and principal place of business of all respondents is 110 Fifth 
Avenue, New York, New York. 

Par. 2. Subsequent to the effective date of the Wool Products Label- 
ing Act of 1939 and more especially since 1951, respondents have 
manufactured for introduction into commerce, introduced in com- 
merce, sold, transported, distributed, delivered for shipment and 
offered for sale in commerce, as “commerce” is defined in said Act, 
wool products, as “wool products” are defined therein. 

Par. 3. Certain of said wool products were misbranded within the 
intent and meaning of Section 4 (a) (1) of said Wool Products Label- 
ing Act and the rules and regulations promulgated thereunder in that 
they were falsely and deceptively labeled or tagged with respect to the 
character and amount of the constituent fibers contained therein. 

403448—57—_59 
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Among such misbranded wool products were men’s coats labeled or 
tagged by respondents as containing “All Wool” or “100% Wool,” 
whereas, in truth and in fact, said products did not consist of all wool 
or 100% wool as defined in said Act, but contained substantial quanti- 
ties of reprocessed and reused wool. 

Par. 4. Certain of said wool products were further misbranded by 
the respondents in that the fiber content of interlinings contained in 
said coats were not separately set forth on labels or tags attached 
thereto as required under the provisions of Section 4 (a) (2) of said 
Wool Products Labeling Act, and of Rule 24 of the rules and regula- 
tions promulgated thereunder. 

Par. 5. Certain of said wool products were further misbranded by 
the respondents in that the stamp, tag, label, or other means of identi- 
fication required under the provisions of Section 4 (a) (2) of said 
Act failed to disclose the name or registered identification number of 
the manufacturer thereof, or of one or more persons engaged in the 
introduction into commerce, or in the offering for sale, sale, transpor- 
tation, distribution or delivery for shipment of said wool products in 
commerce, as “commerce” is defined in said Wool Products Labeling 


Act. 


CONCLUSION 


The acts and practices of the respondents as herein found were in 
violation of the Wool Products Labeling Act of 1939 and of the rules 
and regulations promulgated thereunder, and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


It is ordered, That the respondent Svirsky Clothing Co., Inc., a 
corporation, and its officers, and respondents Samuel Svirsky and 
Seymour Svirsky, individually and as officers of said corporation, 
and respondents’ representatives, agents and employees, directly or 
through any corporate or other device, in connection with the intro- 
duction or manufacture for introduction into commerce, or the offer- 
ing for sale, sale, transportation or distribution in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act and the Wool 
Products Labeling Act of 1939, of men’s coats or other “wool prod- 
ucts” as such products are defined in and subject to the Wool Prod- 
ucts Labeling Act of 1939, which products contain, purport to contain, 
or in any way are represented as containing “wool,” “reprocessed 
wool” or “reused wool,” as those terms are defined in said Act. do 
forthwith cease and desist from misbranding such products by: 
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1. Falsely or deceptively stamping, tagging, labeling or otherwise 
identifying such products as to the character or amount of the con- 
stituent fibers included therein; 

2. Failing to securely aflix to or place on each such product a stamp, 
tag, label or other means of identification showing in a clear and con- 
spicuous manner: 

(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding five per centum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (8) reused wool, (4) 
each fiber other than wool where said percentage by weight of such 
fiber is five per centum or more, and (5) the aggregate of all other 
fibers; 

(b) The maximum percentage of the total weight of such wool 
product of any nonfibrous loading, filling, or adulterating matter ; 

(c) The name of the registered identification number of the manu- 
facturer of such wool product or of one or more persons engaged in 
introducing such wool product into commerce, or in the offering for 
sale, sale, transportation, distribution or delivery for shipment thereof 
in commerce, as “commerce” is defined in the Wool Products Labeling 
Act of 1939. 

3. Failing to separately set forth on the required stamp, tag, label 
or other means of identification the character and amount of the con- 
stituent fibers appearing in the interlinings of such wool products, as 
provided in Rule 24 of the Rules and Regulations promulgated under 
the said Act. 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (b) of Section 3 of the Wool Products Labeling Act of 1939, and 

Provided further, That nothing contained in this order shall be con- 
strued as limiting any applicable provisions of said Act or the Rules 
and Regulations promulgated thereunder. 

Provided further, 'That the respondents herein shall, within sixty 
(60) days after service upon them of this order, file with the Commis- 
sion a report in writing setting forth in detail the manner and form 
in which they have complied with the order to cease and desist. 


Svirsky Clothing Co., Inc., 
a corporation. 
By /s/ Samuel Svirsky, 
President. 
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/s/ Samuel Svirsky, 

Samuel Svirsky, individually 
and as an officer of Svirsky 
Clothing Co., Inc. 

/s/ Seymour Svirsky, 

Seymour Svirsky, individually 
and as an officer of Svirsky 
Clothing Co., Inc. 


Date: March 12, 1954. 


The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record on this 15th day of 
April 1954. 
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HARRY BERNSTEIN & SONS, INC., ET AL. 


JONSENT SETTLEMENT IN REGARD TO THE ALLEGED VIOLATIONS OF THE 
FEDERAL TRADE COMMISSION ACT AND THE WOOL PRODUCTS LABELING 
ACT 


Docket 6182. Complaint, Feb. 18, 1954—Decision, Apr. 15, 1954 


Where a corporation and its two officers, engaged in the manufacture and inter- 
state sale and distribution of wool products as defined in the Wool Products 
Labeling Act— 

(a) Misbranded men’s suits in violation of said Act and the Rules and Regula- 
tions promulgated thereunder in that, labeled or tagged as consisting of 
“100% Wool”, they contained in addition to wool a substantial quantity of 
non-woolen fibers ; ; 

(b) Misbranded such suits in that labels attached thereto were neither clear, 
distinct, nor plainly legible, as required by Rule 5 of said Rules and Regu- 
lations; and 

(c) Misbranded certain samples, swatches, or specimens of woolen fabrics in 
that they were not marked, tagged, or labeled to show their fiber content and. 
other information required by law: 

Held, That such acts and practices, under the circumstances set forth, were in 
violation of the Wool Products Labeling Act and the Rules and Regulations 
promulgated thereunder, and constituted unfair and deceptive acts and 
practices in commerce. 


Before Mr. Webster Ballinger, hearing examiner. 
Mr. George E’. Steinmetz for the Commission. 
Mr. Louis Epstein, of New York City, for respondents. 


CONSENT SETTLEMENT + 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, the Federal Trade 
Commission on February 18, 1954, issued and subsequently served 
its complaint upon the respondents named in the caption hereof, 
charging them with the use of unfair and deceptive acts and practices 
in violation of the provisions of said Acts. 

The respondents, desiring that this proceeding be disposed of by 
consent settlement procedure, provided in Rule V of the Commission’s 


1The Commission’s “Notice” announcing and promulgating the consent settlement as 
published herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on April 15, 1954, and ordered entered 
of record as the Commission’s findings as to the facts, conclusions, and order in disposition 
of this proceeding. 

The time for filing report of compliance pursuant to the aforesaid order runs from the 
date of service hereof. 
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Rules of Practice, solely for the purpose of this proceeding, any 
review thereof, and the enforcement of the order consented to, and 
conditioned upon the Commission’s acceptance of the consent settle- 
ment hereinafter set forth, and in lieu of answer to said complaint 
heretofore filed and which answer, upon acceptance by the Commis- 
sion of this settlement, is to be withdrawn from the record, hereby : 

1. Admit all the jurisdictional allegations set forth in the complaint. 

2. Consent that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 
and desist. It is understood that the respondents, in consenting to 
the Commission’s entry of said findings as to the facts, conclusion, 
and order to cease and desist, specifically refrain from admitting or 
denying that they have engaged in any of the acts or practices stated 
therein to be in violation of law. 

3. Agree that this consent settlement may be set aside in whole or in 
part under the conditions and in the manner prowded in Paragraph 
(f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and prac- 
tices which the Commission had reason to believe were unlawful, the 
conclusion based thereon, and the order to cease and desist, all of 
which the respondents consent may be entered herein in final disposi- 
tion of this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent Harry Bernstein & Sons, Inc., is a cor- 
poration organized and existing under and by virtue of the laws of 
the State of New York. Harry Bernstein is president, Herbert Bern- 
stein is secretary, and Leon Bernstein is treasurer of said respondent 
corporation. These individuals formulate, direct and control the acts, 
policies and practices of said corporate respondent. The offices and 
principal place of business of all respondents are located at 104 Fifth 
Avenue, New York 11, New York. 

Par. 2. Subsequent to the effective date of the Wool Products Label- 
ing Act of 1939, and more especially since 1951, respondents have 
manufactured for introduction into commerce, introduced, sold, trans- 
ported, distributed, delivered for shipment and offered for sale in 
commerce, as “commerce” is defined in said Wool Products Labeling 
Act, wool products, as “wool products” are defined therein. 

Par. 3. Certain of said wool products were misbranded within the 
intent and meaning of Section 4 (a) (1) of said Wool Products Label- 
ing Act, and of the Rules and Regulations promulgated thereunder 
in that they were falsely and deceptively labeled or tagged with respect 
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to the character and amount of the constituent fibers contained therein. 

Among such misbranded wool products were men’s suits labeled or 
tagged by respondents as consisting of 100% wool; whereas, in truth 
and in fact, said wool products did not consist of 100% wool but con- 
tained, in addition to wool, a substantial quantity of nonwoolen fibers. 

Par. 4. Certain of said wool products were misbranded within the 
intent and meaning of Section 4 (a) (2) of said Wool Products Label- 
ing Act, and of the Rules and Regulations promulgated thereunder. 

Among such misbranded wool products were men’s suits bearing 
labels or tags attached by respondents which were neither clear, dis- 
tinct nor plainly legible as required by Rule 5 of the Rules and Regu- 
jations promulgated pursuant to said Act in that they were blurred, 
indistinct or illegible. 

Par. 5. Certain of said wool products were misbranded within the 
intent and meaning of Section 4 (a) (2) of said Wool Products Label- 
ing Act and Rule 22 of the Rules and Regulations promulgated there- 
under; in that certain samples, swatches, or specimens of woolen 
fabrics circulated in commerce by respondents for the purpose of pro- 
moting and furthering sales, were neither marked, tagged, nor labeled 
to show their respective fiber content and other information required 
by law. 

CONCLUSION 


The acts and practices of the respondents, as herein found, were in 
violation of the Wool Products Labeling Act of 1939, and of the Rules 
and Regulations pursuant thereto, and constituted unfair and decep- 
tive acts and practices and unfair methods of competition, in com- 
merce, within the intent and meaning of the Federal Trade Commis- 
sion Act. 

ORDER TO CEASE AND DESIST 


It is ordered, That the respondent Harry Bernstein & Sons, Inc., a 
corporation, and its officers, and respondents Harry Bernstein, Her- 
bert Bernstein and Leon Bernstein, individually, and as officers of 
said corporation, and respondents’ representatives, agents and em- 
ployees, directly or through any corporate or other device, in con- 
nection with the introduction or manufacture for introduction into 
commerce, or the offering for sale, sale, transportation or distribution 
in commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act and the Wool Products Labeling Act of 1939, of men’s suits 
or other “wool products’ as such products are defined in and subject 
to the Wool Products Labeling Act of 1939, which products contain, 
purport to contain, or in any way are represented as containing “wool,” 
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“reprocessed wool” or “reused wool,” as those terms are defined in said 
Act, do forthwith cease and desist from misbranding such products by : 

1. Falsely or deceptively stamping, tagging, labeling or otherwise 
identifying such products as to the character or amount of the constitu- 
ent fibers included therein ; 

2. Failing to securely affix to or place on each such product a stamp, 
tag, label or other means of identification showing in a clear and 
conspicuous manner : 

(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding five per centum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
each fiber other than wool where said percentage by weight of such 
fiber is five percentum or more, and (5) the aggregate of all other 
fibers; 

(b) The maximum percentage of the total weight of such wool 
product of any nonfibrous loading, filling, or adulterating matter ; 

(c) The name or the registered identification number of the manu- 
facturer of such wool product or of one or more persons engaged in 
introducing such wool product into commerce, or in the offering for 
sale, sale, transportation, distribution, or delivery for shipment 
thereof in commerce, as “commerce” is defined in the Wool Products 
Labeling Act of 1939. 

3. Using stamps, tags, labels or other means of identification upon 
such wool products, which are blurred, indistinct or illegible. 

4. Using any samples, swatches or specimens of wool products with 
which to promote sales in commerce, unless labeled or marked to show 
their respective fiber content and other information required by law. 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (b) of Section 3 of the Wool Products Labeling Act of 1939, and 

Provided further, That nothing contained in this order shall be con- 
strued as limiting any applicable provisions of said Act or the Rules 
and Regulations promulgated thereunder. 

It is further ordered, That the respondents herein shall, within 
sixty (60) days after service upon them of this order file with the 
Commission a report in writing setting forth in detail the manner and 
form in which they have complied with the order to cease and desist. 


Harry Bernstein & Sons, Inc., 
a corporation. 
By /s/ Harry Bernstein, 
President. 
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/s/ Harry Bernstein, 
Harry Bernstein, individually 
and as an officer of Harry Bern- 
stein & Sons, Inc., a corporation. 

/s/ Herbert Bernstein, 
Herbert Bernstein, individually 
and as an officer of Harry Bern- 
stein & Sons, Inc., a corporation. 

/s/ Leon Bernstein, 
Leon Bernstein, individually and 
as an officer of Harry Bernstein & 
Sons, Inc., a corporation. 

Date: April 2, 1954. 


The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record on this 15th day of 
April 1954, 
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In THE MATTER OF 
A. ELGART & SONS, INC., ET AL. 


CONSENT SETTLEMENT IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT AND THE WOOL PRODUCTS LABELING 
ACT 


Docket 6186. Complaint, Mar. 4, 1954—Decision, Apr. 20, 1954 


Where a corporation and its two officers, engaged in the manufacture and inter- 
state sale and distribution of wool products as defined in the Wool Products 
Labeling Act— 

(a) Misbranded certain men’s overcoats in that they did not have affixed thereto 
stamps, tags, labels, or other means of identification showing the percentage 
of the fiber weight of wool, fiber other than wool, and other information 
called for under the Act; and 

(b) Misbranded said overcoats in that, labeled or tagged as consisting of ‘100% 
All Wool”, they contained substantial quantities of reprocessed wool or 
were composed entirely of such wool: 

Held, That such acts and practices, under the circumstances set forth, were in 
violation of the Wool Products Labeling Act and the Rules and Regulations 
promulgated thereunder, and constituted unfair and deceptive acts and 
practices in commerce. 


Before Ur. Webster Ballinger, hearing examiner. 
Mr. George E.. Steinmetz for the Commission. 
Mr. James EF. Markham, of Washington, D. C., for respondents. 


CONSENT SETTLEMENT + 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, the Federal Trade 
Commission, on March 4, 1954, issued and subsequently served its 
complaint upon the respondents named in the caption hereof, charging 
them with the use of unfair and deceptive acts and practices in 
violation of the provisions of said Acts. 

The respondents, desiring that this proceeding be disposed of by 
consent settlement procedure, provided in Rule V of the Commission’s 
Rules of Practice, solely for the purposes of this proceeding, and 
review thereof, and the enforcement of the order consented to, and 


1The Commission’s “Notice” announcing and promulgating the consent settlement as 
published herewith, follows: 


The consent settlement tendered by the parties in this proceeding a copy of which is 
served herewith, was accepted by the Commission on April 27, 1954, and ordered entered 
of record as the Commission’s findings as to the facts, conclusions, and order in disposition 
of this proceeding. 


The time for filing report of compliance pursuant to the aforesaid order runs from the 
date of service hereof. 
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conditioned upon the Commission’s acceptance of the consent settle- 
ment hereinafter set forth, and in lieu of answer to said complaint, 
hereby : 

1. Admit all the jurisdictional allegations set forth in the complaint. 

2. Consent that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 
and desist. It is understood that the respondents, in consenting to 
the Commission’s entry of said findings as to the facts, conclusion, 
and order to cease and desist, specifically refrain from admitting or 
denying that they have engaged in any of the acts or practices stated 
therein to be in violation of law. 

3. Agree that this consent settlement may be set aside in whole or in 
part under the conditions and in the manner provided in Paragraph 
(f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and prac- 
tices which the Commission had reason to believe were unlawful, the 
conclusion based thereon, and the order to cease and desist, all of which 
the respondents consent may be entered herein in final disposition of 
this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent A. Elgart & Sons, Inc., is a corporation, 
organized and existing under and by virtue of the laws of the State of 
New York. Nelson Elgart is President, Benjamin Elgart is Vice- 
President, and Philip Elgart is Secretary and Treasurer of said re- 
spondent corporation. These individuals formulate, direct and con- 
trol the acts, practices, and policies of said corporate respondent. 
The office and principal place of business of all respondents are located 
at 890 Broadway, New York 7, New York. 

Par. 2. Subsequent to the effective date of the Wool Products 
Labeling Act of 1939 and more especially since January 1952, respond- 
ents have manufactured for introduction into commerce, introduced, 
sold, transported, distributed, delivered for shipment, and offered 
for sale in commerce, as “commerce” is defined in said Wool Products 
Labeling Act, wool products, as “wool products” are defined therein. 

Par. 3. Certain of said wool products described as men’s overcoats 
were misbranded within the intent and meaning of Section 4 (a) (2) 
of said Wool Products Labeling Act, and of the rules and regulations 
promulgated thereunder. 

Par. 4. Certain of said wool products were misbranded within the 
intent and meaning of Section 4 (a) (1) of said Wool Products Label- 
ing Act and of the rules and regulations promulgated thereunder, in 
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that they were falsely and deceptively labeled or tagged with respect 
to the character and amount of the constituent fibers contained therein. 

Among such misbranded wool products were men’s overcoats labeled 
or tagged by respondents as consisting of “100% All Wool”; whereas, 
in truth and in fact, said wool products did not consist of 100% wool 
or all wool, but contained, in addition, substantial quantities of re- 
processed wool; else were composed entirely of reprocessed wool, as 
the terms “wool” and “reprocessed wool” are defined in said Act and 
the rules and regulations promulgated thereunder. 


CONCLUSION 


The acts and practices of the respondents, as herein found, were 
and are in violation of the Wool Products Labeling Act of 1939, and 
of the rules and regulations pursuant thereto, and constitute unfair 
and deceptive acts and practices and unfair methods of competition in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 


ORDER TO CEASE AND DESIST 


It is ordered, That the respondent A. Elgart & Sons, Inc., a corpora- 
tion, and its officers, respondents Nelson Elgart, Benjamin Elgart, 
and Philip Elgart, individually, and as officers of said corporation, 
and respondents’ representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the intro- 
duction or manufacture for introduction into commerce, or the offering 
for sale, sale, transportation, or distribution in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act and the Wool 
Products Labeling Act of 1939, of men’s overcoats or other “wool 
products,” as such products are defined in and are subject to the Wool 
Products Labeling Act of 1939, which products contain, purport to 
contain, or in any way are represented as containing “wool,” “reproc- 
essed wool,” or “reused wool,” as those terms are defined in said Act, 
do forthwith cease and desist from misbranding such products by: 

1. Falsely or deceptively stamping, tagging, labeling, or otherwise 
identifying such products as to the character or amount of the con- 
stituent fibers included therein. 

2. Failing to securely affix to or place on each such product a stamp, 
tag, label, or other means of identification showing in a clear and 
conspicuous manner : 

(a) The percentage of the total fiber weight of such wool products, 
exclusive of ornamentation not exceeding five per centum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
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each fiber other than wool where said percentage by weight is five 
percentum or more, and (5) the aggregate of all other fibers. 

(b) The maximum percentage of the total weight of such wool » 
products of any non-fibrous loading, filling, or adulterating material. 

(c) The name or the registered identification number of the manu- 
facturer of such wool products or of one or more persons engaged in 
introducing such wool products into commerce, or in the offering for 
sale, sale, transportation, distribution, or delivery for shipment thereof 
in commerce, as “commerce” is defined in the Wool Products Labeling 
Act of 1939. 

Providing that the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by Paragraphs (a) 
and (b) of Section 3 of the Wool Products Labeling Act of 1939. 

Providing further, that nothing contained in this order shall be 
construed as limiting any applicable provision of said Act or the Rules 
and Regulations promulgated thereunder. 

Lt is further ordered, That the respondents herein shall, within sixty 
(60) days after service upon them of this order, file with the Commis- 
sion a report in writing setting forth in detail the manner and form 
in which they have complied with the order to cease and desist. 


A. Elgart & Sons, Inc., 
a corporation. 
By /s/ Nelson Elgart, 
President. 
/s/ Nelson Elgart, 
Nelson Elgart, individually 
and as an officer of A. Elgart 
& Sons, Inc., a corporation. 
/s/ Benjamin Elgart, 
Benjamin Elgart, individu- 
ally and as an officer of A. 
Elgart & Sons, Inc., a cor- 
poration. 
/s/ Philip Elgart, 
Philip Elgart, individually 
and as an officer of A. Elgart 
& Sons, Inc., a corporation. 


Date: March 31, 1954. 


The foregoing consent settlement is hereby accepted by the Federal 
'lrade Commission and ordered entered of record on this 20th day of 


April 1954. 
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In THE MarTrer oF 
BE. T. MOYE TRADING AS MOYE PHOTOGRAPHERS 


DECISION IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION ACT 


Docket 6101. Complaint, May 21, 1953—Decision, Apr. 23, 1954 


Where an individual with studio and principal place of business in Washington, 
D. C., engaged in the interstate sale and distribution of photographs through 
sales agents who called upon prospective customers and solicited orders 
through one or more of several sales agreements, sometimes designated by 
him as certificates or advertising offers, and through oral representations— 

(a) Represented through such agents that a “portrait,” as described in said 
sales agreement, would be made for $2.95, the representative to be paid 
$1.75 or $1.95 as the case might be, balance to be paid photographer at time 
of appointment, that about six proofs would be shown, and, as stated by 
said agents, that the pictures would be taken within a few days at a definite 
time fixed; the facts being that at different times his representatives failed to 
take the pictures as agreed or to deliver proofs when taken or finished pic- 
tures as promised or within a reasonable time; sometimes made no delivery 
of proofs or pictures until long after time promised and then only as a result 
of persistent demands; in other cases made no such delivery; frequently, 
where either no pictures were taken or proofs or pictures delivered and cus- 
tomers were required to go to his studio for the pictures, refused to refund 
the initial payment; sometimes declined to deliver proofs unless the customer 
made a deposit on additional pictures to be purchased; in some instances 
when pictures were not delivered and deposits not returned, customers were 
compelled to resort to the Small Claims Court in order to protect their rights 
and obtain a refund; and he sometimes failed to furnish promised proofs; 
and 

(b) Represented, in soliciting over the phone, that the customer, upon answering 
correctly a simple question, would receive free one 8 x 10 silvertone portrait; 
following which answer the salesman, calling to make an appointment and 
give the customer a certificate entitling him to sittings at the studio, always 
collected $1.00 “service” charge, and, when the pictures were taken, required 
the payment of an additional sum of $3.00 in order to obtain the pictures, 
failing which, no portraits or pictures were delivered or refund made of 
said additional payment, thus exacted: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and decep- 
tive acts and practices in commerce. 


Before Mr. Hverett F. Haycraft, hearing examiner. 
Mr. Ames W. Williams for the Commission. 


Mr. E'. T. Moye, of Silver Spring, Md., and Mr. David I. Abse, of 
Washington, D. C., for respondent. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 21, 1958, issued and subse- 
quently served its. complaint in this proceeding upon respondent 
EK. T. Moye, an individual trading as Moye Photographers, charging 
him with the use of unfair and deceptive acts and practices in com- 
merce in violation of the provisions of that Act. At hearings held 
thereafter, testimony and other evidence were introduced in support 
of and in opposition to the allegations of the complaint before a hear- 
ing examiner of the Commission. On November 12, 1953, the hearing 
examiner filed his initial decision. 

The Commission subsequently placed this case on its own docket 
for review and, having reason to believe that the initial decision of the 
hearing examiner did not constitute an appropriate disposition of the 
proceeding, it issued, on March 4, 1954, and thereafter served its order 
affording the respondent and counsel supporting the complaint an 
opportunity to show cause why the initial decision should not be 
altered in the manner and to the extent shown in the tentative decision 
attached to that order. No appearance was entered however in re- 
sponse to such leave to show cause. 

This case regularly came on thereafter for final consideration by 
the Commission upon the record herein on review, and the Commis- 
sion, having duly considered such record, now finds that this proceed- 
ing is in the public interest and concludes additionally that the afore- 
mentioned tentative decision is an appropriate decision and now 
should be adopted as the decision of the Commission. 

It is therefore ordered, That the tentative decision of the Commis- 
sion as attached to the order of March 4, 1954, be, and it hereby is, 
adopted as the decision of the Commission in disposition of this 
proceeding. 

It is further ordered, That the respondent shall, within sixty (60) 
days after service upon him of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which he has complied with the order to cease and desist contained in 
said tentative decision, a copy of which is attached hereto. 

Commissioner Mrap concurs except for the form of the order re- 
garding use of the word “free”. (See Mead dissent in the matter of 
Walter J. Black, Inc., et al., Docket 5571.) 


TENTATIVE DECISION OF THE COMMISSION 
FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent E. T. Moye is an individual trading as 
Moye Photographers with his studio and principal place of business 
located at 711 14th Street NW., Washington, D. C. Respondent 
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is now and for more than a year last past has been engaged in the 
business of making and selling photographs. 

Par. 2. Respondent during the period stated herein has engaged in 
the sale and distribution of photographs in commerce between and 
among the various States of the United States and in the District of 
Columbia. Respondent’s volume of business in such commerce has 
been and now is substantial, particularly in those States adjacent and 
near to the District of Columbia. 

Par. 3. In the course and conduct of his said business, respondent 
has employed and now employs sales agents or representatives who 
call upon prospective customers in their homes or at their place of 
employment for the purpose of securing orders for photographs. 

Par. 4. In soliciting orders for photographs said sales agents or 
representatives make use of one or more of several sales agreements 
sometimes designated by respondent as certificates or advertising 
offers which contain provisions of sale substantially as follows: 


A Beautiful 15 x 19 Salon Size Portrait 


FOR ONLY $2.95 *$1.00 EXTRA CHARGE FOR MORE 
UNMOUNTED THAN 1 PERSON 
«SITTINGS MADE IN YOUR HOME PAYABLE AT TIME OF SITTING 
OR OUR STUDIO *ADDITIONAL PORTRAITS AT 
*APPROXIMATELY 6 PROOFS SPECIAL PRICES 
SHOWN 


Pay Representative $1.95 and Balance to Photographer at Time of Appointment 
In some instances this sales agreement, certificate or advertising 
offer contains the following language: 
A Beautiful 16 x 20 Salon Size Portrait 


FOR ONLY $2.95 *$1.00 EXTRA’ CHARGE FOR MORE 
UNMOUNTED THAN 1 PERSON 


*SITTINGS MADE IN YOUR HOME PAYABLE AT TIME OF SITTING 
OR OUR STUDIO 


*APPROXIMATHLY 6 PROOFS *ADDITIONAL PORTRAITS AT 
SHOWN SPECIAL PRICES 


PAY REPRESENTATIVE $1.95 
AND BALANCE TO PHOTOGRAPHER AT TIME OF APPOINTMENT 
In other instances the following language was used in the sales 
agreements or certificate signed by customers: 


A Beautiful 16 x 20 Salon Size Portrait 
Unmounted 
FOR ONLY $2.95 
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Pay Representative $1.75 $1.20 at Time of Sitting 
Plus 50¢ Handling Charges 
GROUP CHARGES $1 FOR HBACH ADDITIONAL PORTRAITS CAN 
ADDITIONAL PERSON; BE OBTAINED AT SPECIAL 


PRICES 
6 PROOFS SHOWN 
TO SELECT FROM 
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Par. 5. Agents or representatives of said respondent in the course 
and conduct of their solicitation of business for the respondent call 
from house to house upon housewives and induce such customers to 
sign the sales agreements, certificates or advertising offers herein- 
before described and to pay said representative $1.95 or $1.75 as the 
case may be. In the course of these solicitations, the sales representa- 
tives state and represent, among other things, that respondent’s offers 
are special offers, that the pictures will be taken within a few days at 
a definite time fixed, and that the balance of $1.00 in some instances 
and $1.20 in others is to be paid at the time the pictures are taken. 

On numerous occasions the respondent’s representatives have failed 
to take the pictures as provided in said agreements and in other in- 
stances have failed to deliver the proofs of pictures when taken, and 
in still other instances respondent has failed to deliver finished pic- 
tures within the time promised or within a reasonable time thereafter. 
In a number of cases delivery of the proofs or the pictures was not 
made until many months after the time promised and then only as a 
result of persistent demands by the customers and in still other in- 
stances such delivery has never been made. In numerous instances 
respondent has also refused to make refunds of the initial payment 
made at the time of the solicitation where either the pictures were 
not taken, the proofs were not delivered or the pictures were not de- 
livered, the customers being required to go to respondent’s studio for 
the pictures. 

In some instances the sales representatives of the respondent de- 
clined to deliver proofs to the customers unless the customers made 
a deposit on additional pictures to be purchased from the respondent. 
When deposits were made on the order for finished pictures as re- 
quired by respondent’s said representatives, in some instances the 
pictures were not delivered and the deposits were not returned to the 
customers, and said customers were compelled to resort to the Small 
Claims Court in order to protect their rights and to obtain a refund 
of money deposited. 
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In some instances when pictures were taken, respondent did not 
furnish the customers with six proofs as represented in the agreement. 

Par. 6. It is also the practice of sales agents and representatives 
of the respondent in soliciting orders for photographs to call prospec- 
tive customers on the telephone and advise such prospective customers 
that upon answering correctly a simple question they will receive free 
of charge one 8 x 10 silvertone portrait and if the question is answered 
correctly, an appointment is made to call upon said prospective cus- 
tomers for the purpose of arranging for sittings at respondent’s studio. 
Thereafter, said salesmen or representatives call upon the prospective 
customers at their homes to make an appointment for sittings at re- 
spondent’s studio and to give to the prospective customers certificates 
entitling them to sittings at the studio and although it was understood 
that no further charges would be made, and the pictures were free, 
the representatives always collected $1.00 “service” charge from each 
of the customers and at the time the pictures are taken, the customers 
are required to pay an additional sum of $3.00 each in order to obtain 
the pictures. If the customers refuse to pay the additional $3.00, 
respondent refuses to deliver the portraits or pictures or to refund 
the payments originally made. 

Par. 7. The use by the respondent of the aforesaid acts and prac- 
tices in connection with the offering for sale and sale of photographs 
in commerce has had and now has the capacity and tendency to mis- 
lead and deceive a substantial portion of the purchasing public into 
the erroneous and mistaken belief that the representations hereinabove 
set forth are true, and into the purchase of said portraits or photo- 
graphs in reliance upon such erroneous belief. 


CONCLUSION 


The aforesaid acts and practices of respondent, as hereinabove set 
out, are all to the prejudice of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER 


It is ordered, That respondent E. T. Moye, individually, and trading 
as Moye Photographers, or under any other name, and his representa- 
tives, agents and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale, or distribution of 
photographs in commerce as “commerce” is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from: 
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A. Representing over the telephone or otherwise, directly or by 
implication, that a photograph will be presented for correctly answer- 
ing: a question or inquiry unless such photograph is actually given as 
represented. 

B. Using the word “free” or any other word or words of similar 
import or meaning, in advertising or in other offers to the public, to 
designate or describe any photograph, or other article of merchandise : 

(1) when all of the conditions, obligations, or other prerequisites to 
the receipt and retention of the “free” article of merchandise are not 
clearly and conspicuously explained or set forth at the outset so as to 
leave no reasonable probability that the terms of the advertisement or 
offer might be misunderstood ; or 

(2) when, with respect to any article of merchandise required to be 
purchased in order to obtain the “free” article, the offerer either (a) 
increases the ordinary and usual price; or (b) reduces the quality; or 
(c) reduces the quantity or size of such article of merchandise. 

C. Representing through the use of coupons, certificates or other- 
wise that photographs of a designated kind and character will be made 
for a stipulated price or at a time or times specified, unless this is in 
fact done and without the imposition of conditions not clearly stated 
or revealed when such representation is made. 

D. Representing that finished photographs will be delivered to pur- 
chasers or will be delivered at a specified time or place when such 
delivery is not made, in fact. 


932 FEDERAL TRADE COMMISSION DECISIONS 


Opinion SOS ELC. 


In THE MATTER OF 
NATIONAL BISCUIT COMPANY 


OPINION AND MODIFIED ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 2 (A) OF THE CLAYTON ACT AS AMENDED 


Docket 5013. Opinion, etc., Apr. 26, 1954 


Opinion and orders modifying, in response to motion by Commission’s Bureau of 
Antimonopoly, grounded on asserted greater clarity and enforceability, sec- 
tion 3 of an order issued on Feb. 23, 1944, 38 F. T. C. 218, 222, which—after 
theretofore requiring respondent, among other things, in connection with the 
offer, ete., of bakery packaged food products in interstate commerce for use 
or resale, to cease and desist from selling such commodities of like grade and 
quality to competing purchasers at uniform prices, but subject to certain 
varying additional discounts pursuant to which, as set forth in the findings in 
detail, customer purchasers with branches or outlets were privileged, under 
respondent’s so-called “Headquarters Discount” schedule, to aggregate their 
monthly purchases, irrespective of the quantity or volume delivered to the 
particular branch or outlet so as to receive the monthly yolume and other 
discounts thereby provided— 

Further required respondent, in the aforesaid connection, to cease and desist : 

“3. From otherwise discriminating in price between purchasers of bakery 
packaged food products of like grade and quality, in any manner or degree 
substantially similar to the manner and degree of the discriminations re- 
ferred to in paragraph four of the aforesaid findings as to the facts; or in 
any other manner resulting in price discriminations substantially equal in 
amount to the aforesaid discriminations, except as permitted by Section 2 of 
the Clayton Act as amended” ; 

So as to require respondent, in lieu thereof, to cease and desist: 

“3. From otherwise discriminating in price between purchasers of bakery 
packaged food products of like grade and quality where said purchasers in 
fact compete in the sale and distribution of such products.” 


Mr, Austin H. F orkner for the Commission. 
Covington & Burling, of Washington, D. C., and Mr. Everett 
Wheeler Barto, of New York City, for respondent. 


OPINION OF THE COMMISSION 


By Mason, Commissioner : 

This case is before us on a motion by counsel in the Commission’s 
Bureau of Antimonopoly to reopen the proceeding solely for the pur- 
pose of modifying the Commission’s order to cease and desist, respond- 
ent’s answer opposing the motion, reply of counsel supporting the 
motion, and oral argument of counsel. 

The Commission, on February 23, 1944, found that the respondent 
has violated Section 2 (a) of the Clayton Act as amended and entered 


NATIONAL BISCUIT CO. 933 
932 Opinion 


its order directing the respondent to cease and desist from discrimi- 
nating in price in the manner and under the circumstances described in 
the findings and also to cease and desist : 

“3. From otherwise discriminating in price between purchasers of 
bakery packaged food products of like grade and quality, in any man- 
ner or degree substantially similar to the manner and degree of the 
discriminations referred to in paragraph four of the aforesaid find- 
ings as to the facts; or in any other manner resulting in price 
discriminations substantially equal in amount to the aforesaid dis- 
criminations, except as permitted by Section 2 of the Clayton Act as 
amended.” 

Counsel supporting the motion suggests that the order to cease and 
desist would be clearer and more enforcible if the above-quoted pro- 
vision is modified to read: 

“From otherwise discriminating in price between purchasers of 
bakery packaged food products of like grade and quality where said 
purchasers im fact compete in the sale and distribution of such 
produets.” 

Respondent opposes the motion on the grounds, among others, that 
under controlling authority and settled Commission policy it would be 
improper for us to reopen this proceeding and modify the order to 
cease and desist in the respects set out in the motion; that substantive 
rights of the respondent would be affected if the order is modified as 
requested ; and that the facts disclosed by the record in this case would 
not support an order prohibiting all price discriminations between 
competing customers because there is no showing that any or all price 
differentials adversely affect competition. 

The basic question raised by the motion is whether the order here- 
tofore entered is ambiguous, unclear, or otherwise inadequate or inap- 
propriate to prohibit the respondent from continuing or resuming the 
unlawful practices it was found to have engaged in. If the order, 
for one reason or another, is inadequate or inappropriate for that 
purpose, we have not only the statutory authority but also the duty 
to modify the order in the respects necessary. Obviously, any modi- 
fied order to cease and desist which we might enter must be supported 
and justified by the facts disclosed by the evidence in the record. 
No substantive rights of the respondent will be affected by any modi- 
fied order which is fully supported and justified by the evidence in 
the record. 

The stipulated facts in this case show that respondent has dis- 
criminated in price between different purchasers by selling its bakery 
food products to competing customers at different prices and that the 
effect of the described discriminations in price, some of which were 
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no more than one-half of one percent of the selling price, “has been or 
may be substantially to lessen competition in the line of commerce in 
which the purchasers receiving and those denied the benefits of such 
discriminatory prices are engaged, and to injure, destroy, or prevent 
competition between purchasers receiving the benefit of said diserimi- 
natory prices and those to whom they are denied. The effect.also has 
been or may be to tend to create a monopoly in those purchasers receiv- 
ing the benefit of said discriminatory prices in said line of commerce 
in the various localities or trade areas in the United States where said 
favored customers and their disfavored customers are engaged in 
business.” 

The stipulated facts, we believe, fully support an order prohibiting 
the respondent from discriminating in price between competing 
customers. 

We turn now to the question of whether an order prohibiting dis- 
criminations in price should exclude from its prohibitions those dis- 
criminations expressely permitted by Section 2 of the Clayton Act. 
We think not. As the Supreme Court pointed out in the Ruberoid 
case (FTC v. Ruberoid Co., 343 U. S. 470) the statutory provisos are 
necessarily implicit in every order issued under the authority of the 
Act. However, recognition of the implicit availability of a seller’s 
defenses under the Act does not allow a seller to relitigate in enforce- 
ment or contempt proceedings issues already settled. In the original 
proceedings in this case, respondent had an opportunity to avail itself 
of any one or all of the defenses set out in Section 2 of the Clayton 
Act, as amended. This the respondent did not see fit to do. All 
questions as to respondent’s defenses to the discriminations shown 
have thus been settled. The order, however, does not make it clear 
that in a violation proceeding it is not necessary to again determine 
whether discriminations made under the same circumstances as those 
existing at the time the order was entered are permitted by Section 2 
of the Clayton Act, as amended. To the contrary, the inclusion of 
the phrase “except as permitted by Section 2 of the Clayton Act as 
amended” may actually be misleading as suggesting the possible retrial 

in enforcement or contempt proceedings of issues already settled. 
This is not to say that a seller who has violated Section 2 (a) of the 
Clayton Act, as amended, and against whom we have issued an order 
to cease and desist, is forever precluded from asserting one or more of 
the defenses which were available to him during the original proceed- 
ing and which either were not advanced or failed for lack of proof. 
To the contrary, in the event of a definite change of circumstances 
such a seller may avail himself of any or all of the statutory defenses. 
To illustrate, let us assume that a shoe manufacturer with two anti- 
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quated, manually operated machines in his shop was charged with 
having discriminated in price because he granted a discount of ten 
percent off list price on a thousand pairs of shoes and only five percent 
off on one dozen pairs. His defense that the price difference was cost 
justified was not established. The Commission, after making appro- 
priate findings, entered a cease and desist order telling the shoe manu- 
facturer to quit discriminating in price between competing purchasers. 
The order contained none of the statutory provisos. The day after 
the order was entered the shoemaker discarded his two antiquated and 
manually operated machines and installed ten new, automatic ma- 
chines. The cost of tooling up these new machines for one dozen pairs 
of shoes was just as much as the cost for tooling up for a thousand 
dozen. The shoemaker’s accountants, after making a thorough cost 
study, advised him that because of this and other cost savings he could 
now cost justify a discount of twenty percent on a thousand dozen or 
more pairs of shoes. In such a case, assuming the advice is sound, the 
respondent shoemaker would have a good defense to a charge that he 
had violated the order to cease and desist. He could either show these 
facts affirmatively in a motion to the Commission to modify the order 
or he could wait until the Commission petitioned a United States 
Court of Appeals for enforcement of the order and then present the 
changed facts to the trier of the facts in that proceeding. 

We believe the order to cease and desist in this case should be modi- 
fied in the respects and in the particulars set out in the motion. 

Commissioners Howrey and Gwynne did not participate for the 
reason that oral argument on the motion to modify the order was 
heard prior to their appointment to the Commission. 


ORDER GRANTING MOTION, AND REOPENING PROCEEDING AND MODIFYING 
ORDER TO CEASE AND DESIST 


This matter having come on to be heard by the Commission upon 
the motion by counsel in the Commission’s Bureau of Antimonopoly 
to reopen this proceeding solely for the purpose of modifying the 
Commission’s order to cease and desist entered herein on February 
23, 1944, in the particulars set out in said motion, respondent’s answer 
opposing the motion, reply of counsel supporting the motion, and 
oral argument of counsel; and 

The parties heretofore having had notice of the proposed modifica- 
tion and having been heard with respect thereto, and the Commission 
being of the opinion, for the reasons set forth in the accompanying 
opinion of the Commission, that the said motion should be granted 
and that this proceeding should be reopened and the order to cease 
and desist modified in the respects and in the particulars set out in 
said motion: 
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It is ordered, That the said motion to reopen this proceeding solely 
for the purpose of modifying the order to cease and desist be, and it 
hereby is, granted. , 

It is further ordered, That this proceeding be, and it hereby is, re- 
opened solely for the purpose of modifying the order to cease and 
desist in the respects and in the particulars set out in said motion. 

It is further ordered, That the order to cease and desist heretofore 
entered in this matter be, and it hereby is, modified by changing para- 
graph 3 thereof to read as follows: 

“3. From otherwise discriminating in price between purchasers of 
bakery packaged food products of like grade and quality where said 
purchasers in fact compete in the sale and distribution of such 
products.” 

It is further ordered, That a modified order to cease and desist in- 
corporating the modification provided for in this order be issued and 
served upon the respondent. 

Commissioners Howrey and Gwynne not participating for the 
reason that oral argument on the motion was held prior to their ap- 
pointment to the Commission. 


MODIFIED ORDER TO CEASE AND DESIST 


This proceeding was heard by the Federal Trade Commission upon 
the complaint of the Commission and the stipulation as to the facts 
entered into between the respondent herein and the then Chief Counsel 
for the Commission, which provided, among other things, that without 
the presentation of argument or other intervening procedure the Com- 
mission might issue and serve upon the respondent herein findings as 
to the facts and conclusion based thereon and an order disposing of 
the proceeding; and the Commission, having made its findings as to 
the facts and its conclusion that said respondent had violated the pro- 
visions of subsection (a) of Section 2 of an Act of Congress approved 
October 15, 1914, entitled “An Act to supplement existing laws against 
unlawful restraints and monopolies and for other purposes,” the 
Clayton Act, as amended by the Robinson-Patman Act, issued its 
order to cease and desist on February 23, 1944. 

Thereafter, counsel in the Commission’s Bureau of Antimonopoly 
filed a motion requesting modification of the said order to cease and 
desist, and the Commission, having duly considered said motion, re- 
spondent’s answer thereto, reply of counsel supporting the motion, 
and oral argument of counsel, and having issued its order granting 
said motion and reopening the proceeding and modifying said order 
to cease and desist in the respects set out therein, now issues this, its 
modified order to cease and desist : “ao 
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It ts ordered, That the respondent, National Biscuit Company, a 
corporation, and its officers, directors, representatives, agents, and 
employees, in connection with the offering for sale, sale, and distribu- 
tion of bakery packaged food products in interstate commerce for use 
or resale, do forthwith cease and desist: 

1. From selling such commodities of like grade and quality to com- 
peting purchasers at uniform prices and thereafter granting varying 
discounts therefrom in the manner and under the circumstances found 
in paragraph four of the aforesaid findings as to the facts. 

2. From continuing or resuming the discriminations in price re- 
ferred to and described in paragraph four of the aforesaid findings as 
to the facts. 

83. From otherwise discriminating in price between purchasers of 
bakery packaged food products of like grade and quality where said 
purchasers in fact compete in the sale and distribution of such 
products. 

It is further ordered, That the respondent shall, within sixty (60) 
days after service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
it has complied with this modified order. 

Commissioners Howrey and Gwynne not participating for the 
reason that oral argument on the motion to modify the order was 
heard prior to their appointment to the Commission. 
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In THE Marrer OF 
THE DAHLBERG COMPANY ET AL. 


CONSENT SETTLEMENT IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6143. Complaint, Nov. 18, 1953—Decision, Apr. 27, 1954 


Where a corporation and its three officers, engaged in the interstate sale and 
distribution of their “Dahlberg Tru-Sonic Canal Barphone”’, which was 
sold as an accessory or attachment for hearing aids and was designed to be 
inserted in the ear canal; in advertising in newspapers and circulars and 
other media— 

(a) Falsely represented that said device would fit the ear canals of all persons 
and that when inserted in the ear canal, it was hidden and out of sight; 

(b) Falsely represented that it had been accepted by the American Medical 
Association ; and 

(c) Falsely represented that it was so constructed that it would fit all hearing 
aids: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


Before Mr. James A. Purcell, hearing examiner. 
Mr. Charles S. Cow for the Commission. 
Mackall, Crounse, Moore, Helmey & Palmer, of Minneapolis, Minn.. 
for respondents. 
CONSENT SETTLEMENT * 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on November 18, 1953, issued and 
subsequently served its complaint on the respondents named in the 
caption hereof, charging them with unfair and deceptive acts and 
practices, in violation of the provisions of said Act. 

Respondents desiring that this proceeding be disposed of by the 
Consent Settlement procedure in Rule V of the Commission’s Rules of 
Practice, solely for the purposes of this proceeding, and review there- 
of, and the enforcement of the order consented to, and conditioned 
upon the Commission’s acceptance of the Consent Settlement here- 


1The Commission’s “Notice” announcing and promulgating the consent settlement as 
published herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on April 27, 1954, and ordered entered 
of record as the Commission’s findings as to the facts, conclusion, and order in disposition 
of this proceeding. 


The time for filing report of compliance pursuant to the aforesaid order runs from the 
date of service hereof. 
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inafter set forth, and in lieu of the answer to said complaint hereto- 
fore filed and which upon acceptance by the Commission of this settle- 
ment, is to be withdrawn from the record, hereby : 

1. Admit all the jurisdictional allegations set forth in the complaint. 

2. Consent that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 
and desist. It is understood that respondents, in consenting to the 
Commission’s entry of said findings as to the facts, conclusion and 
order to cease and desist, specifically refrain from admitting or deny- 
ing that they have engaged in any of the acts or practices stated 
therein to be in violation of law. 

3. Agree that according to information furnished by respondent, 
The Dahlberg Company, the name of one of the vice presidents of said 
corporation was Lester W. Wilbrecht but that this information was 
in error and that the correct name of this individual named in the 
complaint as Lester W. Wilbrecht is Lester L. Wilbrecht. It is fur- 
ther agreed that the correct name Lester L. Wilbrecht may be incor- 
porated in the following consent settlement with the same force and 
effect, as if the correct name had been incorporated in the complaint. 

4. The parties recognize that while respondents’ advertisements 
set out in Paragraph 4 of the complaint state that their device, when 
inserted in the ear canal, is completely hidden and out of sight, Para- 
graph 5 of the complaint does not specifically charge that respondents 
have so represented. 

The parties further recognize that Paragraph 6 of the complaint 
expressly alleges that such representations are misleading in material 
respects and constitute “false advertisements” as that term is defined 
in the Federal Trade Commission Act and construe the complaint as 
having raised the issue as to the misleading nature of such repre- 
sentations. 

5. Agree that this consent settlement may be set aside in whole or 
in part under the conditions and in the manner provided in Para- 
graph (f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 
the conclusion based thereon, and the order to cease and desist, all of 
which respondents consent may be entered herein in final disposition 
of this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, The Dahlberg Company, is a corpora- 
tion organized, existing, and doing business by virtue of the laws of 
the State of Minnesota, with its office and principal place of business 
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located at Golden Valley in the City of Minneapolis 22, State of 
Minnesota. Individual respondents Kenneth H. Dahlberg, Arnold R. 
Dahlberg, John Palmer, and Lester L. Wilbrecht, are president, vice 
president and treasurer, secretary, and vice president in charge of 
engineering, respectively, of respondent, The Dahlberg Company, a 
corporation. All of said individual respondents, except John Palmer, 
have acted, and now act, in conjunction with each other in formulating, 
directing and controlling the business, acts, practices and policies of 
said corporate respondent, including the advertising claims made 
directly and indirectly by said respondent, The Dahlberg Company, a 
corporation. 

Respondent John Palmer executed an affidavit to the effect that he 
has not in the past and does not now, nor will he in the future, engage 
in the general business activities of the respondent, The Dahlberg 
Company, a corporation; he has had no occasion to determine the 
policy for the day-to-day practices of said corporate respondent, nor 
has he participated in policy decisions regarding the advertising 
methods or materials of said corporate respondent. 

By reason of the matter set out in said affidavit the Commission 
finds that the said complaint, insofar as it relates to the respondent 
John Palmer as an individual and as an officer of respondent, The 
Dahlberg Company, a corporation, should be dismissed. The word 
“respondents” as hereinafter used does not include John Palmer. 

Par. 2. Respondents, for more than two years last past, have been 
engaged in the sale and distribution of a device designated as “Dahl- 
berg Tru-Sonic Canal Earphone.” Said device consists of a tip, a 
length of clear plastic tubing, an adaptor and a receiver, plus a wire 
cord with a plug attachment. It is sold as an accessory or attachment 
for hearing aids and designed to be inserted in the ear canal. Re- 
spondents sell said device through distributors located in various 
States of the United States. 

Par. 3. Respondents cause said device, when sold to be transported 
from its place of business in the State of Minnesota to purchasers 
thereof located in various States of the United States and, at all times 
mentioned herein, have maintained a course of trade in commerce 
among and between the various States of the United States. 

Par. 4. In the conduct of the aforesaid business, respondents have 
disseminated and caused the dissemination of advertisements con- 
cerning their said device by the United States mails and by various 
other means in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, including, but not limited to, advertisements 
inserted in newspapers and circulars and in other advertising media 
for the purpose of inducing and which were likely to induce, directly 
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or indirectly, the purchase of their said device; and respondents have 
also disseminated and caused the dissemination of advertisements 
concerning their said device by various means for the purpose of 
inducing, and which were likely to induce, directly or indirectly, the 
purchase of their said device in commerce, as “commerce” is defined 
in the Federal Trade Commission Act. Among and typical of the 
statements contained in said advertisements, disseminated as afore- 
said, are the following: 


DEAF or just HARD OF HHARING? 


Now a new invention, the Dahlberg Canal Harphone, a feature of the Dahl- 
berg hearing device, helps you hear and hides your deafness too * * * 


(Drawing of outer ear with diagram THE BEST NEWS YET for the 


indicating the placement of the HARD OF HEARING 
Dahlberg Tru-Sonic Canal Harphone NEW Dahlberg ‘Tru-Sonic Canal 
in Har Canal) Earphone 


No earmold! 
Fits any ear! 
Near-natural Hearing! 


Yes, it’s true! We now offer the world’s first real aid-power receiver small 
enough to fit inside your ear * * * And it’s out of sight! Completely hidden! * * * 

DON’T WAIT! TRY IT TODAY! YOU’LL thrill to a new and com- 
pletely different hearing experience. Dahlberg Hearing Aids are accepted by 
the American Medical Association. 

Out of sight! No earmold! Fits any ear—all hearing aids. 

Par. 5. Through the use of the aforesaid statements and others of 
the same import, but not specifically set forth, respondents repre- 
sented that their “Dahlberg Tru-Sonic Canal Earphone” will fit the 
ear canals of all persons; that when inserted in the ear canal, said 
device is hidden and out of sight; that said device has been accepted 
by the American Medical Association; and that said device is so 
constructed that it will fit all hearing aids. 

Par. 6. The said advertisements are misleading in material respects 
and: constitute “false advertisements” as that term is defined in the 
Federal Trade Commission Act. In truth and in fact, the “Dahlberg 
Tru-Sonic Canal Earphone” will not fit all sizes of ear canals. Said 
device, when inserted into the ear canal, is not hidden nor out of sight. 
Said device has not been accepted by the American Medical Asso- 
ciation. It is not so constructed that it will fit all hearing aids. 

Par. 7. The use by the respondents of the foregoing false, mislead- 
ing and deceptive statements and representations has had, and now 
has, the tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief. that said statements and representations are true, and to induce 
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a substantial portion of the purchasing public, because of such 
erroneous and mistaken belief, to purchase respondents’ said device. 


CONCLUSION 


The aforesaid acts and practices of respondents, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


It is ordered, That respondent, The Dahlberg Company, a corpo- 
ration, and its officers, respondents Kenneth H. Dahlberg, Arnold R. 
Dahlberg and Lester L. Wilbrecht, individually and as officers of said 
corporation, and respondents’ agents, representatives and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale and distribution of the device designated 
as the “Dahlberg Tru-Sonic Canal Earphone,” or any device of sub- 
stantially similar character, whether sold under the same name or any 
other name, do forthwith cease and desist from, directly or indirectly : 

1. Disseminating or causing to be disseminated by means of the 
United States mails or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or through inference that said device: 

(a) Will fit the ear canals of all persons; 

(b) Is hidden or out of sight when inserted in the ear canal ; 

(c) Has been accepted by the American Medical Association ; 

(d) Will fit all hearing aids. 

2. Disseminating or causing to be disseminated by any means for 
the purpose of inducing or which is likely to induce, directly or in- 
directly, the purchase of said device in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which contains any of the representations prohibited in paragraph 1 
subove. 

It is further ordered, That the complaint be, and it is hereby dis- 
missed against respondent John Palmer, individually and as an 
officer of respondent, The Dahlberg Company, a corporation. 

It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with this order. 


The Dahlberg Company, 
a corporation, 
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By (Sgd) Kenneth H. Dahlberg, 
President. 
(Sgd) Kenneth H. Dahlberg 
Kenneru H. Dau.pere, 
(Sgd) Arnold R. Dahlberg 
ARNOLD R. DAaHLBERG, 
(Sgd) Lester L. Wilbrecht 
Lester L. Witerecut, 
Individually and as officers of 
The Dahlberg Company. 
March 12, 1954. 


The foregoing consent settlement is hereby accepted by the Federal 


Trade Commission and ordered entered of record on this the 27th day 
of April 1954. 
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In THE MATTER OF 


JOSEPH ROSENBLUM AND SADIE ROSENBLUM DOING 
BUSINESS AS MODERN MANNER CLOTHES 


Docket 5263. Complaint, Jan. 2, 1945—Findings and order, Dec. 19, 1950, 47 
F.T. 0.712. Order vacating, etc. and opinion, May 4, 1954 


Charge: Advertising falsely as to free wearing apparel. 


Before Mr. George Biddle, hearing examiner. 
Mr. Harold A. Kennedy for the Commission. 
Mr. Copal Mintz, of New York City, for respondents. 


Orprr Drisrostne or Resronpents’ Morton ‘to Vacate Crasr’ AND 
Desist OrpDER AND FOR OTHER RELIEF; VACATING CEASE AND Desist 
Orprer; AND Dismissing CoMPLAINT 


This matter having come on to be heard by the Commission upon 
respondents’ motion (a) that the order to cease and desist entered 
herein on December 19, 1950, be vacated and that an order be entered 
dismissing the complaint in its entirety, (b) that Paragraphs Five 
and Six of the findings as to the facts and the conclusion be stricken 
and that the findings and conclusion recommended by the respondents 
be substituted therefor, and (c) that counsel to the Commission be au- 
thorized and directed to join in an application to the United States 
Court of Appeals for the Second Circuit to vacate the order to cease 
and desist made and entered by that Court and to enter in lieu thereof 
a decree dismissing the proceedings, and answer to said motion filed 
by counsel supporting the complaint; and 

The Commission having duly considered said motion, answer 
thereto, and the record herein, and being of the opinion that, for the 
reasons set forth in the accompanying opinion of the Commission, the 
said motion should be granted to the extent indicated in the said opin- 
ion, and that the order to cease and desist heretofore entered in this 
proceeding should be vacated and the complaint dismissed in its 
entirety : 

[t is ordered, That the respondents’ said motion be, and it hereby is, 
granted to the extent indicated in the accompanying opinion of the 
Commission. 

It is further ordered, That the order to cease and desist entered 
herein on December 19, 1950, be, and it hereby is, vacated. 

It is further ordered, That the complaint in this matter be, and it 
hereby is, dismissed. 
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It is further ordered, That the General Counsel of the Commission 
be, and he hereby is, authorized and directed to join the respondents in 
application to the United States Court of Appeals for the Second Cir- ° 
cuit to vacate the final decree heretofore entered by that Court in this 
matter and to enter in lieu thereof a decree dismissing the proceeding. 

Commissioner Mead dissents. (See Mead dissent in the matter of 
Walter J. Black, Inc., et al., Docket 5571.) 


OPINION OF THE COMMISSION 


By Carretra, Commissioner : 

This matter is before the Commission upon a motion filed by the 
respondents requesting (a) that the order to cease and desist entered 
herein on December 19, 1950, be vacated and that an order be entered 
dismissing the complaint in its entirety; (b) that Paragraphs Five 
and Six of the findings as to the facts and the conclusion be stricken, 
and that findings and conclusion recommended by the respondents be 
substituted therefor; and (c) that counsel to the Commission be au- 
thorized and directed to join in an application to the United States 
Court of Appeals for the Second Circuit to vacate the order to cease 
and desist made and entered by that court and to enter in lieu thereof 
a decree dismissing the proceeding. 

The Commission, on December 19, 1950, issued its order directing 
the respondents to cease and desist from: 

“Using the word ‘free’, or any other word or words of similar im- 
port or meaning, to designate, describe, or refer to wearing apparel, 
or other merchandise, which is not in truth and in fact a gift or gra- 
tuity or is not given to the recipient thereof without requiring the 
performance of some service inuring directly or indirectly to the bene- 
fit of the respondents.” 

The respondents petitioned the United States Court of Appeals for 
the Second Circuit to review and set aside the Commission’s order to 
cease and desist. The court, on November 29, 1951, entered an order 
affirming the Commission’s order (Rosenblum v. FTC, 192 F. 2d 392). 
The Supreme Court, on March 24, 1952, denied respondents’ petition 
for a writ of certiorari. 

The order to.cease and desist entered in this matter was in strict 
conformity. with the Commission’s policy in effect at the time the 
order was issued and was identical with orders which had theretofore 
been issued against many other advertisers concerning the use of the 
word “free.” However, subsequent to the date of the issuance of its 


1 See p. 225 of this volume. 
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order to cease and desist in this case, the Commission changed its 
_ position with respect to the use, in advertising, of the word “free.” 
As announced by the Commission in the matter of Walter J. Black, 
Inc., etc., Docket 5571 (September 11, 1953), henceforth, the use of 
the word “free” or other words of similar import or meaning, in ad- 
vertising or in other offers to the public, to designate or describe an 
article of merchandise will be considered to be unfair and deceptive 
only (1) when all of the conditions, obligations, or other prerequi- 
sites to the receipt and retention of the “free” article of merchandise 
are not clearly and conspicuously explained or set forth at the outset 
so. as to leave no reasonable probability that the terms of the adver- 
_tisement or offer might be misunderstood; or (2) when, with respect 
to the article of merchandise required to be purchased in order to 
obtain the “free” article, the offerer either increases the ordinary and 
usual price, reduces the quality, or reduces the quantity or size of such 
article of merchandise. ; 

It is obvious that the outstanding order against the respondents 
in this proceeding prohibits them from using the word “free” under 
circumstances which would not now be considered as unfair or decep- 
tive, and imposes upon the respondents requirements which would not 
be imposed upon their competitors. 

Although the order in this case has been affirmed by the United 
States Court of Appeals for the Second Circuit, the Commission has 
the power and duty to vacate or modify the order if conditions exist 
which warrant any such action. American Chain & Cable Co.v. FTC, 
142 F. 2d 909 (C. A. 4th 1944). We believe the change in the Com- 
mission’s position with respect to the circumstances under which the 
use of the word “free” will be considered unfair and deceptive has 
created such a condition that the public interest requires action by 
the Commission in this case. 

Under these circumstances it is necessary that we re-examine the 
facts disclosed by the record in this case to determine whether the 
respondents’ use of the word “free” has been such as to be unfair or 
deceptive under the Commission’s new existing policy. The facts 
presently material can be summarized as follows: 

The respondents, operating under the name Modern Manner 
Clothes, carry on a mail order business in interstate commerce in 
women’s wearing apparel. Respondents engage. saleswomen in 
various parts of the country to take orders for the merchandise from 
the public. The services of such salespersons are obtained by insert- 
ing advertisements in the want ad sections of newspapers, typical of 
which is the following: 


MODERN MANNER CLOTHES 947 


944 Opinion 


“WE START YOU IN BUSINESS 


“Fifth Avenue, New York, firm desires women to sell dresses, coats, 
sportswear, negligee, lingerie featured in ‘Vogue’ and ‘Mademoiselle.’ 
Also children’s garments. Good commission. Sample book free. 
Write Modern Manner * * * New York.” 

Interested women who communicate with the respondents for 
further information are informed that if they become representatives 
of the respondents, they will receive, in addition to their regular com- 
missions, free dresses, coats, suits, and other garments. Typical of 
the statements and representations to that effect are the following: 

“Moreover, in addition to your regular profits you will get your own 
dresses, coats, and suits—F ree.” 

“Your own Dresses Free. Modern Manner enables you to have all 
your personal dresses, suits, coats, lingerie Free. Every month Mod- 
ern Manner offers a special bonus to active representatives. Practi- 
cally every Modern Manner representative earns at least from 10 to 
12 dresses a season without any cost to her.” 

“By getting all these free bonus dresses, you have a complete ward- 
robe of smart Fifth Avenue styles.” 

“You, too, have a most marvelous opportunity to get your new 
wardrobe.” 

“Here is our special offer— 


“SELL 12 dresses and GET a $5.00 dress FREE 
15 dresses and GET a $6.00 dress FREE 
20 dresses and GET a $9.00 dress FREE 
25 dresses and GET a $12.00 dress FREE 
30 dresses and GET a $15.00 dress FREE 
(or 8—$5.00 dresses) ” 


The Commission found that the respondents’ use of the word “free” 
in the manner above indicated was false, misleading, and deceptive 
because “the respondents do not give the dresses or other articles of 
wearing apparel free, but require the payment of a valuable considera- 
tion on the part of the agents or salespersons in the form of service 
and the sale of a certain number of articles of wearing apparel by said 
agents or salespersons before the same are delivered to the agents or 
salespersons.” 

It appears to us that respondents’ offer of “free” merchandise to their 
representatives upon the completion of a specified number of sales is 
clear and unambiguous. All of the terms and conditions of the offer 
are clearly set forth. The persons to whom the offer is made are not 
required to purchase any other merchandise in order to obtain the 
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“free” merchandise. There is no reasonable probability that anyone 
could misunderstand or be misled by the offer. We believe, therefore, 
that respondents’ use of the word “free” as disclosed by the record in 
this case cannot be considered unfair or deceptive under the Com- 
mission’s present policy on this subject. 

In view of the foregoing, the order to cease and desist heretofore 
entered in this matter will be vacated and the complaint will be dis- » 
missed in its entirety, and the General Counsel of the Commission will 
be authorized and directed to join in an application to the United States 
Court of Appeals for the Second Circuit to vacate the final decree 
heretofore entered by that Court in this matter and to enter in lieu 
thereof a decree dismissing the proceeding. 

Commissioner Mead dissents. (See Mead dissent in the matter of 
Walter J. Black, Inc., et al., Docket 5571.) 
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Order 


In THE MATTER OF 


AQUELLA PRODUCTS, INC. AND PRIMA PRODUCTS, 
INC., ET AL. 


MODIFIED CEASE AND DESIST ORDER 


Docket 5622. Order, May 4, 1954 


Order modifying Commission’s prior order, dated June 1, 1953, 49 F. T. C. 1394, 
in accordance with the decision of the Court of Appeals for the Second 
Circuit in Prima Products, Inc. et al. v. F. T. C., 209 F. 2d 405, in which 
Said court on January 7, 1954, filed its decision modifying said order and 
affirming the same as modified, and on January 26, 1954, entered its final 
decree enforcing said order as modified— 

So as to delete from said order the prohibition against representing that re- 
spondents’ product ‘‘Aquella” will waterproof or prevent the penetration 
of water through the walls of underground fortifications such as those 
constructed on the Maginot Line, but in other respects affirming the provi- 
sions of said order prohibiting respondent Prima Products, Ine. et al., and 
certain officers thereof—the Commission having dismissed in the said 
original order, the complaint as to respondent Aquella Products, Inc., and 
certain of its officers—from misrepresenting, as there and below set forth, 
the nature and qualities of said ““Aquella” product. 


Before U7. Lari J. Kolb, hearing examiner. 

Mr. Edward L. Smith, Mr. George M. Martin and Mr. J. M. Doukas 
for the Commission. 

Mr. Robert FE. Kline, Jr., of Washington, D. C., and Kérlin, Camp- 
bell & Keating, of New York City, for Aquella Products, Inc., and the 
officers thereof. 

Mr. Milton Elias Schattman, of New York City, for Prima Prod- 
ucts, Inc., and the officers thereof. 

Brody & Brody, of Bridgeport, Conn., also represented Charles S. 
Brody. 

MODIFIED ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, answers of the respond- 
ents, testimony and other evidence in support of and in opposition to 
the allegations of said complaint taken before a hearing examiner of 
the Commission theretofore duly designated by it; and the hearing 
examiner having thereafter filed his initial decision; and the matter 
having thereafter come on to be heard by the Commission upon appeals 
from said initial decision filed by counsel for respondents Prima Prod- 
ucts, Inc., Milton P. Schreyer, Charles S. Brody, Milton KE. Schattman, 
and Edward P. Schreyer, and by counsel supporting the complaint, 


950 FEDERAL TRADE COMMISSION DECISIONS 
Order 50 F. T. C. 


briefs in support of and in opposition to said appeals, and oral argu- 
ments of counsel; and the Commission having duly considered and 
ruled upon said appeals, considered the record, found that the pro- 
ceeding was in the interest of the public, made its findings as to the 
facts, concluded that respondents Prima Products, Inc., a corporation, 
Milton P. Schreyer, Charles S. Brody, Milton E. Schattman, and 
Edward P. Schreyer had violated the provisions of the Federal Trade 
Commission Act, and, on June 1, 1953, issued an order to cease and 
desist against said respondents, and their respective agents, repre- 
sentatives, and employees; and the Commission having dismissed the 
complaint as to respondent Aquella Products, Inc., a corporation, 
respondents Ira A. Campbell, L. J. Clarke, Leandro W. Tomarkin, 
and Zella F. Campbell, individually and as officers of Aquella Prod- 
ucts, Inc.; and 

Respondents Prima Products, Inc., Milton P. Schreyer, Charles S. 
Brody, Milton E. Schattman, and Edward P. Schreyer having filed 
in the United States Court of Appeals for the Second Circuit their 
petition to review and set aside said order to cease and desist; and that 
Court having heard the cause on briefs and oral argument and having 
thereafter, on January 7, 1954, filed its decision modifying said order 
and affirming said order as modified, and, on January 26, 1954, entered 
its final decree enforcing said order as modified ; and 

The Commission being of the opinion that its order should be modi- 
fied so as to accord with the aforesaid judgment of the United States 
Court of Appeals for the Second Circuit : 

It is ordered, therefore, That respondent Prima Products, Inc., a 
corporation, and respondents Milton P. Schreyer, Charles S. Brody, 
Milton E. Schattman, and Edward P. Schreyer, individually and as. 
officers of said corporation, and their respective agents, representa- 
tives, and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale, or distribution in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, of respondents’ product, now designated “Aquella,” or any other 
product of substantially similar composition or possessing substan- 
tially similar properties under whatever name sold forthwith cease 
and desist from— 

(1) Representing, directly or by implication, that respondents’ 
product, now designated “Aquella,” operates on an entirely new prin- 
ciple in the control of water seepage through porous masonry ; 

(2) Representing, directly or by implication, that the manner of 
application of respondents’ product, now designated “Aquella,” is as 
easy or simple as whitewashing or that the ease of application of said 


product in any way approaches the ease of application of white- 
washing; 
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(8) Representing, directly or by implication, that the application 
’ of respondents’ product, now designated “Aquella,” to porous masonry 
surfaces below grade will render such structures impermeable to or 
proof against the passage of water or moisture; and 

(4) Using the words “waterproof” or “watertight” or any other 
word or words of similar import or meaning to designate respondents’ 
product or to describe or refer, directly or by implication, to use there- 
of, when applied to below grade masonry surfaces or structures. 

Itis further ordered, That said respondents, within thirty (80) days 
after service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 

It is further ordered, That the complaint be dismissed as to the 
respondents Aquella Products, Inc., a corporation, Ira A. Campbell, 
L. J. Clarke, Leandro W. Tomarkin, and Zella F. Campbell, individ- 
ually and as officers of Aquella Products, Inc. 
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In THE MATTER OF 


BORDEN-AICKLEN AUTO SUPPLY CO., INC. ET AL. 
DOCKET 5766 AND D & N AUTO PARTS OCO., INC. ET AL. 
DOCKET 5767 


Orders and opinion, May 5, 1954 


Before Mr. Earl J. Kolb, hearing examiner. 

Mr. Eldon P. Schrup, Mr. James E. Corkey and Mr. Francis C. 
Mayer for the Commission. 

Taylor & Taylor, of Memphis, Tenn., for Borden-Aicklen Auto 
Supply Co., Inc. et al. 

Mr. Frank J. Tipler, Jr., of Andalusia, Ala., for D & N Auto Parts 
Co., Inc. et.al. 


ORDERS DENYING APPEALS FROM RULINGS OF 
HEARING EXAMINER 


These matters having come on to be heard by the Commission upon 
respondents’ appeals from orders of the hearing examiner denying 
respondents’ motions to dismiss the complaints and briefs and oral 
arguments of counsel in support thereof and in opposition thereto; 
and 

The Commission having duly considered said appeals and being of 
the opinion, for the reasons set forth in the accompanying opinion of 
the Commission, that the hearing examiner properly denied respond- 
ents’ motions to dismiss the complaints and that the appeals should 
therefore be denied : 

It is ordered, That respondents’ said appeals be, and they hereby 
are, denied. 

Commissioner Howrey not participating. 


OPINION OF THE COMMISSION 


By Carretra, Commissioner : 

These matters are before the Commission upon appeals from orders 
of the hearing examiner denying motions of the respondents to dismiss 
the complaints. 

So far as material here, the complaints in these proceedings are the 
same. Respondents in each case are charged with violation of subsec- 
tion (f) of Section 2 of the Clayton Act, as amended. After the com- 
plaints were issued and respondents had filed their answers, hearings 
were held before a hearing examiner and considerable evidence was 
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introduced in support of the allegations of the complaint. However, 
before counsel supporting the complaint had completed their cases in 
chief, respondents filed motions with the hearing examiner to dismiss 
the complaints, contending that the facts alleged are insufficient to 
constitute a violation of subsection (f) of Section 2 of the Clayton 
Act, as amended. The hearing examiner denied these motions and 
respondents in each case applied for leave to appeal. The Commis- 
sion, believing that a prompt decision on the appeals was necessary in 
order to prevent unusual expense and delay in the proceedings, 
granted respondents’ requests for leave to appeal, as well as their 
requests for oral argument on the appeals. Briefs were filed and oral 
arguments were made in support of and in opposition to the appeals. 
The only question we are called upon to resolve is whether the com- 
plaints in these cases allege sufficient facts to constitute a violation of 
subsection (f) of Section 2 of the Clayton Act, as amended. 
Respondents’ contentions that the allegations of the complaints are 
insufficient to constitute a violation of Section 2 (f) of the Clayton 
Act, as amended, appear to be based primarily on the decision of the 
Supreme Court of the United States in Automatic Canteen Company 
of America v. Federal Trade Commission, 346 U.S. 61, which was 
rendered after the hearings were begun in these cases. So far as 
pertinent here, the Court in that case held that a buyer is not liable 
under Section 2 (f) if the lower prices he induces are either within 
one of the seller’s defenses, such as cost justification, or not known by 
him not to be within one of those defenses. The Court made no de- 
cision as to the sufficiency of the complaint in the Automatic Canteen 
ease. Instead, it outlined the burden of proof to be assumed by the 
Commission in proving a violation of Section 2 (f). The effect of the 
decision on the cases here under consideration is to require that counsel 
supporting the complaint assume the burden of showing that the 
discriminatory prices allegedly knowingly induced and received by 
the respondents were not within one of the sellers’ defenses and that 
respondents knew or. should have known that the lower prices were 
not within one of those defenses. | 
_ The complaints in these proceedings charge that the respondents 
have demanded discriminatory prices not otherwise offered or granted 
by the sellers; that respondents have demanded discounts, rebates, or 
allowances based on the aggregate of their purchases through a group 
buying organization which does not function as a purchaser for its 
own account; that respondents have adopted, followed, and pursued 
purchasing policies and practices which were knowingly designed and 
intended to and did induce discriminatory prices from sellers; that a 
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group buying organization (Mid-South Distributors in one case and 
Cotton States, Incorporated, in the other) has been utilized and em- 
ployed to knowingly induce prices which were discriminatory and 
that each and all of the respondent jobbers made individual purchases 
upon which they knowingly induced and received through the group 
buying organization favorable discriminatory prices which were not 
otherwise available to, offered, or granted by the sellers to the respond- 
ents or their competitors. 

Therefore, if the facts alleged are proven, the required degree of 
knowledge will also be proven. Under these circumstances, the re- 
spondents could not have induced and received the discriminatory 
prices in the manner alleged without the knowledge that the lower 
prices were discriminatory and not within one of the sellers’ defenses. 
The complaints thus set forth detailed charges which we believe are 
sufficient to fully apprize the respondents of the nature of the pro- 
ceedings against them and the circumstances from which conclusions 
have been drawn that violations of Section 2 (f) of the Clayton Act, 
as amended, have occurred. In addition, the respondents have the 
benefit of the Automatic Canteen decision as to the extent of proof 
required to support the charges of the complaints. 

As a result of the Supreme Court’s decision in the Automatic Can- 
teen case, the Commission has heretofore dismissed the complaints in 
two cases where the respondents were charged with violation of Sec- 
tion 2 (f) of the Clayton Act, as amended. Those cases were Safeway 
Stores, Incorporated, Docket 5990, and The Kroger Company, Docket 
5991. In both those matters counsel supporting the complaint filed 
statements in which they said that they were of the opinion that the 
evidence then available was insufficient to prove the degree of knowl- 
edge on the part of the respondents which the Supreme Court in the 
Automatic Canteen decision said was necessary to be proven in order 
to establish a violation of Section 2 (f). Our order in the Safeway 
case, dismissing the complaint without prejudice, clearly shows that 
the lack of evidence to prove the required degree of knowledge was 
the reason the complaint was dismissed. 

In the Kroger case, the hearing examiner, in his initial decision 
dismissing the complaint without prejudice, misconstrued the state- 
ment by counsel supporting the complaint as an admission that the 
allegations of the complaint were insufficient to constitute a cause of 
action. His dismissal of the complaint was on the grounds that no 
violation of Section 2 (f) was alleged. After reviewing the hearing 
examiner’s initial decision, we adopted it as our decision. However, 
in the order adopting the hearing examiner’s decision we noted that 
the hearing examiner had misconstrued the admissions made by counsel 
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supporting the complaint, but that the conclusion reached by him was 
correct. ‘The conclusion referred to was that the complaint should be 
dismissed without prejudice. 

No evidence had been introduced in either the Safeway or Kroger 
case at the time the complaints were dismissed. If we had thought 
that, as a result of the Automatic Canteen decision, the complaints 
did not state a cause of action, we could and should have amended them 
so that they would have stated a cause of action, unless, of course, the 
evidence then available did not indicate that a violation of the statute 
as it had been construed by the Supreme Court could be proven. 

Our dismissal of the Safeway and Kroger complaints, therefore, 
constitutes no authority for holding that the complaints involved in 
these appeals do not state a cause of action. 

We are of the opinion that the hearing examiner properly denied 
respondents’ motion to dismiss the complaints in the two cases pres- 
ently under consideration, and that the respondents’ appeals should 
therefore be denied. 

Commissioner Howrey did not participate. 
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In THE MATTER OF 


GEORGE GOLDBERG TRADING AS ARTGOLD LEATHER 
GOODS MANUFACTURING COMPANY 


DECISION IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION ACT 


Docket 6139. Complaint, Nov. 3, 1953—Decision, May 8, 1954 


Where an individual engaged in the manufacture and competitive interstate 
sale and distribution of luggage, including certain handbags, the leather 
part of which appeared to be thicker than was the fact, due to the presence, 
not discernible from ordinary or usual inspection, of a cardboard or other 
backing of nonleather material— 

Failed to disclose that the leather in said bags was so backed with cardboard or 
other nonleather material : 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and of his competitors and consti- 
tuted an unfair and deceptive act and practice in commerce and an unfair 
method of competition therein. 

Before I/r. James A. Purcell, hearing examiner. 
Mr. Charles 8. Cox for the Commission. 


Mr. Maurice B. Holsberg, of Boston, Mass., for respondent. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated May 8, 1954, the initial 
decision in the instant matter of hearing examiner James A. Purcell, 
as set out as follows, became on that date the decision of the Com- 
mission. 


INITIAL DECISION BY JAMES A. PURCELL, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on November 3, 1953, issued and sub- 
sequently served its complaint in this proceeding upon the respondent 
George Goldberg, an individual trading as Artgold Leather Goods 
Manufacturing Company, charging him with the use of unfair and 
deceptive acts and practices and unfair methods of competition, in 
commerce, in violation of the provisions of said Act. On March 25, 
1954, respondent filed his answer, in which answer he admitted all of 
the material allegations as to the facts as set forth in said complaint 
and waived all intervening procedure and hearing as to the said facts. 
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Thereafter, the proceeding regularly came on for final consideration 
by the above-named Hearing Examiner, theretofore duly designated 
by the Commission, upon said complaint and answer thereto, proposed 
findings and conclusions not having been submitted on behalf of 
either of the parties; and said Hearing Examiner, having duly con- 
sidered the record herein, finds that this proceeding is in the interest of 
the public and makes the following findings as to the facts, conclusion 
drawn therefrom, and order: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent George Goldberg is an individual trading 
as Artgold Leather Goods Manufacturing Company with his office and 
principal place of business located at 10 Thatcher Street, Boston, 
Massachusetts. 

Par. 2. Respondent is now, and for several years last past has been, 
engaged in the manufacture, sale, and distribution in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, of lug- 
gage, including traveling bags, which are sold by him to retailers and 
others for resale to ultimate purchasers. 

Par. 3. Some of the bags sold by respondent, as aforesaid, have the 
appearance of being made entirely of leather except for metal parts 
and linings. Such appearance is deceptive and misleading to the 
public for the reason that the leather part of said bags is backed with 
cardboard or other nonleather material thus making them appear to be 
made of a thicker leather than is actually the fact. The presence of 
such backing is not discernible from ordinary or usual inspection and 
is not disclosed by respondent on his said bags or otherwise. 

Par. 4. Respondent, at all times mentioned herein, has been, and 
is now, in substantial competition with other individuals, partner- 
ships, firms and corporations engaged in the manufacture, sale and 
shipment of luggage in commerce between and among the various 
States of the United States and the District of Columbia. 

Par. 5. The failure of respondent to disclose that the leather in 
his said bags is backed with other materials has the capacity and 
tendency to and does mislead and deceive a substantial portion of 
the purchasing public into the erroneous and mistaken belief that his 
said bags are made entirely of leather, except necessary metal parts 
and linings, and into the purchase of substantial quantities of said 
bags because of such erroneous and mistaken belief. As a result 
thereof, trade in commerce has been unfairly diverted to respondent 

from his competitors. In consequence thereof, substantial injury has 
been and is being done to respondent’s competitors in commerce. 
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Furthermore, respondent’s said practice places in the hands of re- 
tailers and others a means and instrumentality by and through which 
the public may be misled as to the composition of his said product.’ 


CONCLUSION 


The aforesaid acts and practices, as herein found is all to the 
prejudice and injury of the public and of respondent’s competitors 
and constitutes an unfair and deceptive act and practice and an unfair 
method of competition, in commerce, within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER 


It ts ordered, That the respondent, George Goldberg, an individual, 
trading under the name of Artgold Leather Goods Manufacturing 
Company, or under any other name, his representatives, agents and 
employees, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale and distribution of luggage in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from, directly or indirectly: 

Offering for sale or selling traveling bags or other luggage having 
an outer covering of leather that is backed with cardboard or material 
other than leather, without affirmatively disclosing the use of such 
backing, on said products in such a manner that said disclosure 
cannot be readily hidden or removed. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondent herein shall, within sixty (60) 
days after service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
it has complied with the order to cease and desist [as required by said 
declaratory decision and order of May 8, 1954]. 

1 FTC Matter re: Samuel Brier, 24 FTC 905. 

FTC Matter re: George Landon, et al., 24 FTC 931. 


FTC Matter re: Louis Hoffman, 31 FTC 793. 
FTC Matter re: Israel Zaveloff, 25 FTC 742. 
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In THE Marrer or 


FLORIDA CITRUS MUTUAL ET AL. 
Docket 6074. Order and opinions, May 10, 1954 


Before Mr. J. Harl Cow and Mr. Everett F. Haycraft, hearing 
examiners. 

Myr, Fletcher G. Cohn and Mr. Lewis F. Depro for the Commission. 

Mabry, Reaves, Carlton, Anderson, Fields & Ward and Mr. Counts 
Johnson, of Tampa, Fla., and Mr. Robert FE. Freer, of Washington, 
D. C., for respondents. 

Mr. A. Y. Milam, of Jacksonville, Fla., for Florida State Chamber 
of Commerce, intervenor. 

Mr. William H. Dial, of Orlando, Fla., for Florida Bankers Ass’n, 
intervenor. 


OrpeR SUSTAINING APPEAL OF CoUNSEL IN SupPPoRT OF CoMPLAINT, 
Reversine Iniriau Decision, ANp ReMANDING Case TO HEARING 


EXAMINER 


This matter coming on to be heard by the Commission upon an 
appeal, filed by counsel in support of the complaint, from the hearing 
examiner’s initial decision dismissing the complaint herein without 
prejudice ; and 

The Commission having decided, for the reasons set forth in the 
written opinion which is being issued simultaneously herewith, that 
said initial decision was improvidently issued : 

Itis ordered, That the appeal of counsel in support of the complaint 
_ be, and it hereby is, sustained. 

It is further ordered, That the hearing examiner’s initial decision 
filed June 12, 1953, be, and it hereby is, vacated and set aside. 

It is further ordered, That this case be, and it hereby is, remanded 
to the hearing examiner with instructions to proceed in accordance 
with the Commission’s opinion. 

Commissioner Howrey dissenting in part but concurring in the 
result, and Commissioner Mead not participating. 


OPINION OF THE COMMISSION 


Mason, Commissioner : 

This matter is before the Commission on appeal by Government 
counsel from a hearing examiner’s order dismissing the complaint. 

The initial decision of the examiner granting the respondents’ mo- 
tion to dismiss prior to trial is reversed. The case is remanded for 
disposition in accord with this opinion. 
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The facts of record are as follows: 

The complaint herein, issued December 15, 1952, charges respondents 
with violation of Section 5 of the Federal Trade Commission Act. 
Amongst other things, it charges respondents agreed with shippers, 
canners, packers and concentrators of citrus fruits to fix the prices 
and control the interstate shipments of said fruits, and to restrain the 
trade of other growers. 

The complaint states that said practices are beyond the protection 
and immunities from Federal antitrust jurisdiction granted to agri- 
cultural marketing cooperatives by the Capper-Volstead Act * and 
other related Federal statutes. Under these Acts growers are per- 
mitted to form marketing associations through which they may per- 
form all of the necessary practices incident to the processing, sale, 
shipment, marketing and distribution of their products so long as 
they do not include in such efforts the participation of third parties, 
that is, in this matter the said handlers, etc., to whom title to the 
products passes from respondents. 

One of the averments of this complaint was that the Commission 
had “reason to believe” it was in the public interest to bring suit 
against respondents for an alleged conspiracy to fix prices and 
restrain trade. 

At first respondents filed a general denial. This answer has not 
been withdrawn and still controverts the essential allegations in the 
complaint. After some delay, during which efforts to adjust or settle 
the issues were attempted and failed, the respondents tendered a motion 
to dismiss, challenging only the Commission’s averment that the suit 
was in the public interest. 

From the state of the record it is difficult to determine whether 
respondents wish to stand on their presumption of innocence and 
await the introduction of evidence by the Government, or seek con- 
fession and avoidance as they do by their motion to dismiss. All we 
are certain of is that respondents feel the case lacks public interest. 
This is a feeling common to all defendants. 

In issuing the complaint herein the Commission, acting in its ad- 
ministrative capacity, made the preliminary determination that there 
were reasonable grounds to believe respondents had conspired to 
restrain trade and that it appeared to the Commission the proceeding 
would be to the interest of the public (Section 5 (b)). That it was 
in the public interest for the Commission to challenge said alleged con- 
spiracy was a natural sequitur. On this basis a complaint was filed 
on December 15, 1952. 


+ Act of Congress, Feb. 18, 1922, 7 U. S. C. A. 291, 292. 
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Prior to the issuance of the complaint and prior to trial, the admin- 
istrative discretion of the Commission regarding the existence of 
public interest is not subject to review. After trial, it is subject to 
review by the courts. The respondents’ motion to dismiss on the 
ground of a lack of public interest, therefore, does not present an issue 
on which a hearing examiner has authority to rule. An examiner has 
no power to sit in judgment on the discretionary decisions of the Com- 
mission within the range of the administrative process. Even courts 
are limited to challenge only the abuse of administrative discretion. 
To hold otherwise would subvert the very policy of the Act from 
which the Commission derives its discretionary powers. And the 
Commission has not delegated to its examiners any authority to sub- 
stitute their discretion for that of the Commission. 

An examiner’s cardinal function is to sit in a judicial capacity. 
He may (subject to review by the Commission) dismiss a complaint 
if in his opinion the facts alleged do not state a cause of action. This 
is an initial adjudicatory function delegated to the examiner. His 
decision to dismiss a complaint. is based upon his review of the facts 
and his review of the law. But he may not search into the mental 
processes of the Commission to determine whether it rightfully con- 
cluded the public interest justified complaint, for to do so he would 
have to examine the statements, affidavits, reports, etc., of the Commis- 
sion’s investigators on which the averments in the complaint are 
founded. 

To students of Government polity there are quite obvious reasons 
why the Commission cannot delegate these administrative functions 
to an examiner. 

In the first place the criteria as to the quantum and quality of 
evidence used by the Commission in establishing the averment in the 
complaint is that it has “reason to believe” and that a proceeding 
appears to be in the public interest. These criteria are different from 
those used by a hearing examiner of the Commission when trying 
issues controverted by the pleadings in the trial of a case. Then to 
establish the element of guilt the final decision must be based on the 
“preponderance of the evidence.” 

But there is, however, another more compelling reason why we can- 
not have examiners exercising the above administrative function. 
Unfair acts and practices in commerce are not easy to detect. Most 
of them are uncovered by competitors or consumers injured by the 
alleged illegal practices of the proposed respondents. To publicly 
arraign injured parties or other informants against alleged law vio- 


1See F. 7. C. v. Klesner, 280 U. 8. 19. 
403443—57—62 
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lators prior to the presentment of complaint would discourage the 
institution of any corrective proceedings. 

The Commission’s original administrative determination of public 
interest is predicated on evidence presented to it by its in vestigating 
attorneys. This preliminary marshalling of evidence is not subject to 
public scrutiny and necessarily has not met the test of an adversary 
proceeding. It is fundamental to the Anglo-American system of 
jurisprudence that in the initiatory stage in any proceeding, whether 
civil or criminal, the issuance of a complaint is of necessity based on 
ex parte presentations. If the Commission had to litigate the ques- 
tion of public interest prior to trial of its complaint in the manner the 
hearing examiner here seeks to innovate, the orderly trial of the con- 
troverted issues would be gutted. Nor may the examiner sort out and: 
try any single averment in a complaint to the exclusion of all others 
that are at issue. This applies with special force to the question of 
public interest, for the answer to that question lies in the totality of all 
the facts in the case. 

Turning now to the question of mootness presented by the proposed 
pretrial “adjustment”—so much of the transcript of the hearings was 
taken up with this subject that it is in the interest of clarity that the 
Commission comments on matters not properly part of the official 
record. 

It seems to us that the adjustment or setttlement contemplated in 
the Administrative Procedure Act is addressed to the speedy disposi- 
tion of causes where both the prosecution and the respondents can 
agree toits terms. It is true these efforts to adjust or settle are under 
the aegis of the hearing examiner, and certainly his good offices and 
interest in developing such proposed settlements can do much toward 
expediting the course of justice. In such pretrial proposed settle- 
ments, the hearing examiner’s preliminary endorsement or rejection 
will be considered by the Commission in its final decision. In this 
connection the Commission has noted with approval the recent recom- 
mendations on this subject adopted by the President’s Conference on 
Administrative Procedure. 

But settlements or adjustments are, as their name implies, agree- 
ments. If a settlement proposed by a respondent does not come for- 
ward with the approval of the bureau involved, the examiner has no 
more authority to force dismissal of the case prior to trial than he 
eae have to force a cease and desist order on the respondent prior to 
trial. 

The Commission is fully cognizant of its authority to dismiss a com- 
plaint at any time during the course of a proceeding. While it would 
be impossible to certify that the intimate details of all pending trials 
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are closely followed by the entire membership of the Commission, it 
would be equally difficult to assume that in a matter of such magnitude 
as the instant case, the proposals for dismissal submitted by counsel 
for respondents and by the then acting counsel in support of the com- 
plaint were not given the most careful consideration at the highest 
level. 

The distinguished counsel representing respondents were fortified 
in their endeavors through petitions to intervene by the State of 
Florida, the Chamber of Commerce of the State of Florida, and the 
Florida Bankers Association. This veritable armamentary of support 
would command the respectful attention of any agency of Government, 
but the fact remains that the irregular procedures thus far followed 
have not presented evidence sufficient to persuade the Commission in 
its administrative capacity to accept the proposed settlement. 

Respondents (in support of their motion to dismiss) averred that in 
May of 1952 the alleged unlawful practices were abandoned, that the 
subject of the complaint is moot, and that the alleged conspiracy no 
longer exists because it failed to accomplish its goal. 

When properly introduced as a part of the respondents’ defense, 
this may be proof of the present non-existence of an illegal practice. 
However, the public interest is concerned with more than the fortu- 
itous abortion of an illegal combination in restraint of trade. To say 
that wrongful acts will not be repeated because in the past they proved 
unfeasible does not meet the burden of the Commission’s responsibility. 

Prior to the passage of the Federal Trade Commission Act the 
public interest might have to wait on the successful culmination of 
unlawful combinations, but the Commission’s function is prophylactic, 
not punitive. It projects its action in the future and, while we need 
not proceed against illegal actions dead and buried, there is nothing to 
prevent our proceeding against respondents who have in the past 
violated the law, even though at the time of suit they may have desisted 
of their own accord, if there is reason to believe there may be a resump- 
tion of the illegal practices. Whether this desistance came through 
penitance or because the acts proved unprofitable might be considered 
by the Commission in determining the need for future protection of 
the public interest by a cease and desist order. 

At any rate, in the instant case, whether or not the public interest 
requires a cease and desist order or may be satisfied with a dismissal 
rests not on the present existence or non-existence of an illegal re- 
straint so much as it does on the entire context surrounding all actions 
of the respondents. This context only can be determined through a 
complete disclosure of the facts encompassed in the complaint. 
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The appeal of counsel in support of the complaint is granted and the 
case remanded with instructions to proceed in accordance with this 
opinion. 


Chairman Howrey dissenting in part but concurring in result. 

This case is before us on a procedural and jurisdictional question. 
The merits are not now involved. 

I agree that the case should be remanded to the hearing examiner 
but for reasons quite different from those expressed in the opinion of 
the Commission. 

The Commission has, I believe, committed fundamental error and, 
perhaps without fully realizing it, dealt a serious blow to administra- 
tive law and procedural due process, 

The statutory issue of public interest has been removed from the 
adjudicatory processes of the Commission and made a matter of ad- 
ministrative discretion. This has been done without so much as a 
passing nod to statutes, rules of practice, and Supreme Court decisions 
which, I think, clearly require a contrary decision. If the basic issue 
of public interest can be removed from the hearing table and deter- 
mined by the Commission, as plaintiff instead of judge, upon the basis 
of information contained in secret files, so can any other issue.? 

It was just this sort of bureaucratic action that the Administrative 
Procedure Act was designed to stop. 

Because of the philosophy which apparently underlies the Com- 
mission’s opinion I feel compelled to deal with the matter at some 
length. 

The respondents are the Florida Citrus Mutual, a non-profit co- 
operative marketing association, its directors, officers and members. 

The complaint charges that respondents, in violation of Section 5 
of the Federal Trade Commission Act, were “parties to a combina- 
tion * * * to fix prices and control the distribution of citrus fruits 
and citrus products moving in interstate commerce from the State of 
Florida.” The complaint alleges that the challenged practices went 
beyond the protection and immunity of the Capper-Volstead Act 
which permits producers of agricultural products to act together in 


+The Commission states the basic proposition that “Prior to the issuance of the com- 
plaint and prior to trial the administrative discretion of the Commission regarding the 
' existence of public interest is not subject to, review.” Based on this premise, which 
would seem to have no application to the instant case, the Commission holds that “The 
respondents’ motion to dismiss on the ground of lack of public interest, therefore, does 
not present an issue on which a hearing examiner has authority to rule.” 

The complaint in this case had long since issued, answers had been filed, and the case 
had been at issue for more than four’ months before the motion to dismiss was filed. The 
matter became adjudicatory in nature, and the Administrative Procedure Act came into 
play, immediately after the complaint issued and the case was assigned to a hearing 
examiner. 
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collectively processing and marketing their products, providing this 
group activity is done through the medium of associations operated 
for the mutual benefit of their producer members.? 

The Capper-Volstead Act has been construed as an exception to the 
antitrust laws insofar as collaboration among members is concerned. 
This immunity ends, however, at the point where they commence to 
act in concert with other persons who are not farmers—where, for 
example, they combine or agree with distributors and others to elimi- 
nate competition at successive stages in the marketing process. 

After answer was filed and issues joined, and after intervention on 
behalf of respondents by the State of Florida, the Florida State 
Chamber of Commerce, and the Florida Bankers Association, respond- 
ents filed a motion to dismiss upon the grounds (1) that the complaint 
was “improvidently issued” and the public interest required dismissal, 
and (2) that the issues were moot. 

Respondents’ contentions rest primarily on the claim that the chal- 
lenged practices were abandoned prior to the issuance of the complaint. 

Two basic questions are presented on appeal: 

1. Does the hearing examiner have the power, on preliminary hear- 
ing, to entertain a motion to dismiss a complaint upon the ground of 
lack of public interest ? 

2. If so, does the record on the preliminary hearing show that the 
practices were abandoned and that there is no likelihood of their 
resumption ? 

The hearing examiner, before hearing the merits, took several days 
of testimony on the issues raised by the motion. Some of the evidence 


2 Act of February 18, 1922, 7 U. S. C. 291, 292. The Capper-Volstead Act provides: 

“Persons engaged in the production of agricultural products as farmers, planters, 
ranchmen, dairymen, nut or fruit growers may act together in associations corporate or 
otherwise, with or without capital stock, in collectively processing, preparing for market, 
handling, and marketing in interstate and foreign commerce, such products of persons 
so engaged. Such associations may have marketing agencies in common; and such asso- 
ciations and their members may make the necessary contracts and agreements to effect 
such purposes: Provided, however, That such associations are operated for the mutual 
benefit of the members thereof, as such producers, and conform to one or both of the 
following requirements : 

First. That no member of the association is allowed more than one vote because of 
the amount of stock or membership capital he may own therein, or, 

Second. That the association does not pay dividends on stock or membership capital 
in excess of 8 per centum per annum. 

And in any case to the following: 

Third. That the association shall not deal in the products of nonmembers to an amount 
greater in value than such as are handled by it for members.” 

It provides further: 

“If the Secretary of Agriculture shall have reason to believe that any such association 
monopolizes or restrains trade in interstate or foreign commerce to such an extent that 
the price of any agricultural product is unduly enhanced by reason thereof, he shall 
serve upon such association a complaint stating his charge in that respect, * * *” 

3 United States v. Borden Company, 308 U. S. 188 (1939) ; United States v. Maryland 
and Virginia Milk Producers Assn., Inc., et al., 179 F. 2d 426 (1949), cert. den. 338 U.S, 


831 (1949). 
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adduced at this preliminary hearing dealt with the merits. This, 
of course, cannot be considered by the Commission at this time except 
as it may bear on the question of public interest. “On a motion to 
dismiss it is settled law that the complaint should be construed in the 
light most favorable to the plaintiff, with all doubts resolved in his 
favor and the allegations accepted as true. * * * No matter how 
unlikely it may seem that the pleader will be able to prove his case, 
he is entitled * * * to an opportunity to try.” * 

The facts relevant to the question of abandonment are summarized 
below: 

Florida Citrus Mutual was chartered in 1948 and began operation 
on March 25, 1949. It has approximately 7,000 members and func- 
tions through its board of directors. The Board selects the officers 
and elects an executive committee which acts for the Board. The 
Board also elects an advisory committee, the membership of which 
includes both growers and handlers (shippers, processors, and can- 
ners). Some of the latter are not members of the association and are 
not engaged in the production of citrus products within the meaning 
of the Capper-Volstead Act. 

Each member of the association must be a grower who has signed 
a contract to sell his citrus products only through handlers affiliated 
by contract with Mutual. Handlers are divided into three separate 
groups determined by the type of contract under which they operate— 
the “A” contract is for canners and concentrators who purchase raw 
fruit for processing, the “B” contract is primarily for handlers en- 
gaged in the packing and shipping of fresh fruit, and the “C” contract 
for intermediary handlers. 

Mutual attempted to accomplish its objectives of stabilizing an 
admittedly distressed citrus industry through (1) its information 
service, (2) minimum or floor pricing, and (3) proration or allotment 
of shipments. 

As part of its information service, price statistics were compiled and 
sent to members, shippers, processors, and other agencies. An attempt 
was made to keep members and all other segments of the industry 
fully informed on current market prices and trends and other items 
of interest to the citrus industry. 7 

In November 1949, at a time of declining prices, Mutual established 
a minimum price for fresh fruit and on fruit for processing. These 
prices held until the market improved and gradually reached a rela- 

4United States Guarantee Oo. v. Mountaineer Engineering Co., 12 FRD 520 (D. C. W. D. 
Pa. 1952). See also Delaware Floor Products, Inc. v. Franklin Distributors, Inc., et al., 
12 FRD 114; Cool v. International Shoe Co., 142 F. 24 818 (C. A. 8, 1944) ; Shapiro v. 


Royal Indemnity Co., 100 F. Supp. 801 (D. C. W. D. Pa. 1951) ; Continental Collieries, Inc. 
v. Shober, 130 F. 2d 681 (C. A. 8, 1942). 
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tively satisfactory level; it remained stable until April 1950. In the 
fall of 1950, price minima were again established and were again 
followed by increasing fruit prices, which maintained a satisfactory 
level until April 1951. 

In the year 1951 further attempts were made to establish minimum 
prices. These moves, unlike the previous ones, were not successful in 
stabilizing prices. Handlers refused either to pay or maintain the 
minimum prices established by the association. 

Early in 1952 Mutual undertook a mandatory proration program 
under which shipments of fresh fruit were to be strictly limited. 
Mutual’s effort in this direction is shown by a motion adopted by its 
executive committee authorizing “a compulsory allotment of 1,100 cars 
of oranges and 700 cars of grapefruit for interstate shipment, effective 
12:01 A. M., February 4, 1952, to 12:00 P. M., February 9, 1952, and 
that such an allotment be prorated over the entire industry, based 
upon the performance of each shipper for the last three years.” These 
attempts at compulsory proration were not very successful. In lieu 
thereof a so-called voluntary allotment program was adopted which 
is still in effect. 

The Department of Agriculture made a series of studies of the 
Florida Citrus Industry and the operation of Mutual. Three reports 
were published, one in October 1950, one in May 1951, and the third 
in June 1952. They largely parallel each other insofar as recom- 
mendations are concerned. In the 1952 report the Department 
commented on the three primary features of Mutual’s program, as 
follows: 

“Information Services. For the past three seasons Mutual has 
operated a successful market information service. Under present 
conditions the association can probably make its greatest contribution 
by continuing to operate an accurate and complete market information 
service. 

“Minimum pricing. Experience with other commodity programs 
and the past experience of Mutual indicate that Mutual should not 
continue to operate a minimum price program.” 

* * * * * * * 

«x * * The vast differences of ownership and ways of doing busi- 
ness made it impossible for Mutual’s minimum price program to 
succeed. There was no effective way for grower-handlers and coop- 
eratives to conform to the minimum price program requirements.” 

* * * * x * * 

“Proration (orderly distribution to the fresh fruit market). Mu- 
tual’s proration program has been operated primarily on a voluntary 
basis. This program has been helpful in getting an orderly distribu- 
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tion of citrus to the fresh fruit market; however, the difficulties of 
developing an equitable base have made it impossible for the program 
to be fully successful.” 

* * * * * 1G * 

“Tf Mutual were a marketing agency which fully controlled the 
sale of almost 100 percent of the fruit, it could effectively allocate the 
movement of fresh fruit from the State. However, indications are 
that there is little likelihood that the association could become a central 
sales agency for all of Florida citrus.” ° 

In mid-March 1952, when Mutual was convinced that its mandatory 
programs could not be successful, its president appointed a committee 
known as the Citrus Industry Planning Committee to consider and 
recommend to the directors a new program. At a meeting on May 21, 
1952, Mutual released a report of this committee which said that a 
“necessary condition to maintaining a floor price is that control or 
ownership of the packed or processed product be in the hands of a 
central agency owned and controlled by growers. Since the industry 
is not so organized, it follows that it is not possible, under present 
conditions, to enforce successfully a floor price and it is misleading 
for the industry to try.” 

The Board at the same meeting adopted a new program which in- 
cluded the following: 

“Use a voluntary allotment program, as needed, to assist in orderly 
movement to the fresh fruit markets. 

* * * * * * * 

“Make economic studies on price and release information to the 
industry of the justifiable minimums for raw fruit for processing and 
FOB packed fresh fruit as indicated by such studies. 

“Use every means possible to develop accurate market information 
and promptly and currently disseminate such information to growers, 
handlers and the trade.” 

For the purpose of his decision on the motion to dismiss the hearing 
examiner construed the pricing and proration activities of Mutual, 
prior to May 1952 (to the extent they were binding on both growers 
and handlers), as beyond the provisions of the Capper-Volstead Act 
and in violation of section 5 of the Federal Trade Commission Act. 
He held, however, that Mutual ceased all illegal activities in May 
1952, six months before the complaint was issued ; that such cessation 
was in good faith and not because of the Federal Trade Commission 
investigation; that there was no reasonable probability that such 
illegal practices would be resumed in the future because of their 


‘The record indicates that Mutual controls about 85 percent of the Florida citrus crop 
but that some of its members do not always keep in step with the association’s program. 
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economic futility and because economic compulsion had induced their 
abandonment. From this he concluded that the public interest did 
not require further prosecution of the proceeding and ordered the 
complaint dismissed. 

Implicit in this holding is the assumption or decision by the hearing 
examiner that other practices challenged by counsel supporting the 
complaint, for example, the handler contracts and the voluntary 
allotment program, were legal and proper. This latter ruling seems 
to us to be one on the merits improperly made at this time. Before 
discussing this question, however, let us consider the jurisdiction or 
power of the examiner to hear and decide the motion to dismiss. 


I 


Section 7 (b) of the Administrative Procedure Act provides that 
“Officers presiding at hearings shall have authority, subject to the 
published rules of the agency and within its powers, to (1) administer 
oaths and affirmations, (2) issue subpoenas authorized by law, (3) 
rule upon offers of proof and receive relevant evidence, (4) take or 
cause depositions to be taken *:* *, (5) regulate the course of the 
hearing, (6) hold conferences for the settlement or simplification of 
the issue * * *, (7) dispose of procedural requests of similar matters, 
(8) make decisions or recommend decisions * * *, and (9) take any 
other action authorized by agency rule * * *”S 

Rule X of the Commission’s Rules of Practice provides that “Dur- 
ing the time a proceeding is pending before a trial examiner all mo- 
tions * * * shall be addressed to and ruled upon by him * * *” This 
clearly includes motions to dismiss inasmuch as the rule goes on to 
state “When a motion to dismiss is granted as to all charges of the 
complaint in regard to one or more respondents, or is granted as to 
any part of such charges in regard to any or all respondents the trial 
examiner shall forthwith render * * * an initial decision dismissing 
the complaint as to such charges or such respondents.” 

The enumerated powers of the examiner should be liberally con- 
strued in the light of the history and intent of the Administrative 
Procedure Act. It was the general statutory purpose to enhance the 
stutus and role of hearing officers.? The Senate Report said “This 
subsection [7b—Hearing Powers] is designed to assure that the pre- 
siding officer will perform a real function * * * The agency itself— 


65 U.S. C. 1006 (b). 

7 See Attorney General’s Manual on the Administrative Procedure Act, p. 74 (1947) ; 
Final Report of Attorney General’s Committee on Administrative Procedure, pp. 43-53, 
particularly at pp. 45-46 and 50 (1941). See also First Report of the President’s 
Conference on Administrative Procedure, Recommendations adopted Nov. 23-24, 1953, 
pp. 12, 32-33. 
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which must ultimately either decide the case, or consider reviewing it, 
or hear appeals from the examiner’s decision—should not in effect 
conduct hearings from behind the scenes where it cannot know the 
detailed happenings in the hearing room and does not hear or see the 
private parties.” ® The House Report used substantially the same 
language.® 

“Tt was intended that the hearing examiner stand in somewhat the 
same relationship to the agency as does a trial judge to an appellate 
judge.” *° 

The courts, since the passage of the act, have placed increasing 
reliance on the hearing examiner’s initial decision. In the Universal 
Camera case, for example, the Supreme Court referred to the ex- 
aminer’s special competence to determine questions involving credi- 
bility of witnesses. The Court emphasized that the “evidence sup- 
porting a conclusion may be less substantial when an impartial, ex- 
perienced examiner who has observed the witnesses and lived with the 
case has drawn conclusions different from the Board’s.” 

Under the Commission’s Rules of Practice, as modified since the 
enactment of the Administrative Procedure Act, the hearing ex- 
aminer’s initial decision becomes final unless it is set aside on appeal 
or is reviewed by the Commission on its own motion.22 He must of 
necessity therefore consider and decide all the material and justiciable 
issues presented by the record whether they be ones of fact, law, juris- 
diction or discretion. 

In short, the jurisdiction of the presiding officer, insofar as adjudi- 
catory matters are concerned, is largely coequal with that of the 
Commission itself. 

The real question before us then seems to be whether “public in- 
terest” is an issue to be adjudicated or whether it is a matter of admin- 
istrative discretion to be decided before the complaint issues and not 
thereafter questioned except by the Commission acting in its adminis- 
trative capacity. 

Section 5 (b) of the Federal Trade Commission Act provides that 
“Whenever the Commission shall have reason to believe that any * * * 
person, partnership or corporation has been or is using any unfair 

® Administrative Procedure Act, Legislative History, Sen. Doc. 248, 79th Cong., 2d Sess. 
207 (1946). 


9 Ibid., p. 269. 

1o“The Status of the Trial Hxaminer in Administrative Agencies” Harv. L. Rev., Vol. 66, 
p. 1065 (19538). 

4 Universal Camera Corp. v. N. L. R. B., 340 U. 8. 474, 496 (1951). See also Folds v. 
F. T. O., 187 F. 2d 658 (C. A. 7, 1951) and Minneapolis-Honeywell Regulator Oo. v. 
F. T. 0.,191 F, 2d 786 (C. A. 7, 1951) cert. den. 344 U. 8. 206, in which the United States 
Court of Appeals for the Seventh Circuit relied heavily on the hearing examiner’s initial 
decision in reversing the Commission’s decision. 

4 Rule XXII. 
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method of competition or unfair or deceptive act or practice in com- 
merce, and if it shall appear to the Commission that a proceeding by 
it in respect thereof would be to the interest of the public, it shall 
issue and serve * * * a complaint stating its charges in that re- 
spect * * #13 

Section 5 then goes on to provide for notice, hearing, the taking of 
testimony, findings, order, and review by the courts. 

This would seem to make “public interest” not only an issue to be 
adjudicated in the same manner as any other issue but also, like inter- 
state commerce, a jurisdictional prerequisite."* 

It is true that the Commission’s decisions have not generally dealt 
with “public interest” as such except in the most cursory manner. 
This is probably due to the fact that the phrase lacks specificity and is 
rather nebulous in character. But the issue is there nonetheless and 
is necessarily adjudicated in every case arising under section 5 of the 
Federal Trade Commission Act. 

The Commission in the instant case has confused its administrative 
duties with its adjudicatory responsibilities. This, of course, is one 
of the grave dangers against which an administrative agency must 
always be on guard. In its administrative capacity the Commission 
ordered the issuance of the complaint because it had “reason to be- 
lieve” that the statute may have been violated. But it did not thereby 
and must not in any case prejudge any of the issues raised by the 
complaint. When the Commission assumes its adjudicatory role the 
decision on all issues, including that of public interest, must be decided 
on the public record and not on information hidden in its private 
investigative files. 

It may be helpful, at the risk of repetition, to consider the question 
of public interest as coming to bear at two stages: (1) as justifying 
the issuance of a complaint, and (2) as justifying a cease and desist 
order. The Commission’s decision to issue a complaint is, as we have 
indicated, a matter of administrative discretion. The Commission’s 
decision to issue an order, on the other hand, is adjudicatory and re- 
viewable in the courts. In considering the issue of “public interest” 
after complaint, the hearing examiner is looking toward the second 
stage. It is his duty to make a decision that will stand up before the 
Commission and in court. The Commission’s decision to issue a com- 
plaint merely means that it is at that time, in its administrative ca- 
pacity, of the opinion that the public interest requires a proceeding. 
It cannot mean that the Commission is of the opinion, in its adjudica- 
tory capacity, that it is to the interest of the public to issue an order, 

815 U. 8. C. 45 (b). 


147. T. CO. v. Klesner, 280 U. S. 19 (1929). 
15 See sections 5, 7 and 8 of the Administrative Procedure Act, 5 U. S. C. 1004, 1006, 1007. 
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for that would be to prejudge the case and do violence to fundamental 
principles of administrative and constitutional law. ye 

It is well settled that the Commission can and should dismiss a 
proceeding at any time when it appears there is a lack of public in- 
terest. F. 7’. C.v. Klesner, 280 U.S. 19 (1929). The Commission has 
regularly dismissed complaints on this basis.** 

In the Klesner case the Court said: “The specific facts established 
may show, as a matter of law, that the proceeding which is authorized 
is not in the public interest, within the meaning of the Act. If this 
appears at any time during the course of the proceeding before it, the 
Commission should dismiss the complaint. If, instead, the Commis- 
sion enters an order, and later brings suit to enforce it, the Court 
should, without enquiry into the merits, dismiss the suit.” (Italic 
supplied.) 

In Moretrench Corp.v. F. T. C., 127 F. 2d 792 (C. A. 2, 1942), Judge 
Learned Hand observed that the AJesner case, supra, “did indeed de- 
cide that the public interest in the controversy was a justiciable 
TESUGH HM ADA 


Counsel supporting the complaint urge, however, that regardless 


of the Commission’s right in this respect, the hearing examiner has 
no such power. 


As indicated above I believe that the jurisdiction of the hearing ex- 
aminer is the same as that of the Commission insofar as adjudicatory 
matters are concerned. Furthermore the hearing examiner has long 


16 See, for example, In the Matters of Wildroot Co., Inc., Docket 5928, June 30, 1953; 
Denver Chemical Mfgr. Co., Docket 5755, March 25, 1954; Metal Lath Mfgrs. Assn., Docket 
5449, 1954. 

7 The following decisions have also cited the Klesner case with approval and have 
treated the existence of public interest in a proceeding under the Federal Trade Commission 
Act as a justiciable issue: 

Motion Picture Advertising Service Co. Inc. v. F. T. C., 194 F. 2d 683 (C. A. 5, 1952), 
reversed on other grounds 344 U. S. 892 (1953). See also, statement of Justice Frank- 
furter in his dissent in the same case on page 404, 

Branch vy. F. T. C., 141 F. 2d 81 (C. A. 7, 1944). 

Royal Milling Oo. v. F. T. O., 58 F. 2d 581 (C. A. 6, 1982), reversed on other grounds 
288 U. S. 212 (19383). 

Flynn ¢ Emrich Co. v. F. T. C., 52 F. 24 836 (C. A. 4, 1931). 

F. T. 0. v. Raladam, 283 U.S. 648, 646 (1981). 

In the Royal Milling Co. case supra, the lower court set aside the Commission’s order 
for lack of public interest in the proceeding. This was reversed by the Supreme Court 
of the United States, which held that the proceeding was in the interest of the public. 
In its opinion the Court stated : 

“To sustain the orders of the Commission, three requisites must exist: (1) that the 
methods used are unfair ; (2) that they are methods of competition in interstate commerce ; 
and (3) that a proceeding by the Commission to prevent the use of the methods appears to 
be in the interest of the public.” (F. 7. C. v. Royal Milling Co., 288 U. S. «iz, 216 
(1933).) (The second requirement was changed by the Wheeler-Lea Act to permit, as an 
alternative, a showing that they are “unfair or deceptive acts or practices in commerce,” 
52 Stat. 111 (1938).) 


See also Standard Oil Oo, v. F. T. C., 282 Fed. 81 (C. A. 8, 1922), affirmed 261 U. S. 
463 (1923). 
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been under a Commission directive to include in his decision a finding 
on the question of “public interest.” The language usually em- 
ployed is: 

“* * * and said hearing examiner, having duly considered the 
record herein, finds that this proceeding is in the interest of the public 
and makes the following findings as to the facts, conclusion drawn 
therefrom, and order.” 8 

Manifestly the examiner cannot make a finding on public interest 
without considering the question. 

Counsel supporting the complaint also question the wisdom of rul- 
ing on the “public interest” issue prior to a hearing on the merits. 
They suggest that public interest cannot be determined until all the 
facts are in the record. There is much to be said for the argument 
and certainly restraint should be exercised in ruling on such motions 
before counsel in support of the complaint have closed their case-in- 
chief. As I have indicated, public interest lacks specificity and can- 
not be directly measured; it is usually determined from all the facts 
and circumstances of the particular case. However, this is not to 
say that such motions should never be granted. In exceptional in- 
stances, like the Alesner case, for example,’® the hearing examiner 
should by all means consider and decide the matter on a preliminary 
motion. This is consistent with recent decisions of the Commission, 
with court cases, and with the best interests of the public—which in- 
clude economies resulting from early focusing on the decisive issue and 

Speedy disposition of cases. 

In the Lastman Kodak case the Commission broadly interpreted 
Rule X of its Rules of Practice and held that the hearing examiner 
had jurisdiction, prior to hearing the merits, to entertain a motion to 
dismiss because of the failure of the complaint to state a cause of 
action.” 

The conclusion that “public interest” is lacking flies no more in the 
face of the complaint, and is no more of an attack on the Commission’s 
prerogatives, than a conclusion that its complaint is faulty. 


II 


The other question we are called upon to decide is whether the ex- 
-aminer, while acting within the scope of his authority, reached the 
right or wrong decision. 

18In the Matters of Mink Traders Association, Inc., et al., Docket 5844, 1952; and 
Associated Greeting Card Distributors of America, et al., Docket 5983, 1954. 


9 See F. T. C. v. Klesner, 280 U. S..19 (1929). 
2 In the Matter of Eastman Kodak Co., Docket 6040 (Sept. 25, 1953). 
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From the partial record now before the Commission it appears that 
respondents have abandoned their mandatory minimum price program 
and their compulsory allotment program. It seems equally clear that 
they have not abandoned their contracts with handlers, nor their 
voluntary allotment program. Counsel for respondents claim that 
the latter are entirely proper and within the provisions of the Capper- 
Volstead Act. Counsel supporting the complaint vigorously deny 
this. They say that the contracts, particularly the “B” contract, and 
the voluntary allotment program are two of the principal activities on 
which they rely to support the allegations of the complaint that the 
Federal Trade Commission Act has been violated. These conflicting 
positions seem to us to present issues which go to the merits of the case, 
and which can only be decided after regular hearings. 

Under the provisions of the contracts Mutual has the power, accord- 
ing to the examiner, to control its handlers in various respects which 
would be violative of the law. The “B” contract requires a handler to 
sell, ship, and distribute fresh fruit according to “rules, regulations, 
orders and instructions” issued by Mutual. If he fails to do so he is 
required to pay Mutual 25¢ per box as liquidated damages.” 

The examiner held that “The mere existence of a power * * * is not 
something against which the Federal Trade Commission proceeds, and 
the contracts go no farther than to give Mutual a power which has not 
been exercised, so far as the record discloses at least since May 1952.” 

This assumes, without adequate proof or the type of hearing re- 
quired by the Administrative Procedure Act,” that the voluntary 
allotment program is entirely proper. As we have indicated, counsel 
supporting the complaint challenge this assumption. They refer toa 
newsletter of November 21, 1952, approved by Mutual’s Board of 
Directors, which says, “It will give widespread publicity to the names 
of shippers who stay within the allotments and furnish these names to 
the officers of its Grower Councils. In that way, all grower members 
of Mutual can know who cooperated in this effort.” They say that 
whether an allotment program is compulsory or voluntary is immate- 
rial; that the issue is whether there was an agreement or combination 
in restraint of trade. They cite Arkansas Wholesalers Grocers Assn., 
et al. v. Federal Trade Commission, 18 F. 2d 866 (C. A. 8, 1927), cert. 
den. 275 U.S. 533, which held that a “restraint produced by peaceable 

21 Mutual claims that the “B” handlers are ‘‘marketing agents in common” within the 
meaning of the Capper-Volstead Act; that title does not pass to such agents but remains 
in the growing number. Counsel supporting the complaint deny this and point to a 
Mutual letter which states: “of the 186 B contracts presently effective there are 135 
contracts that would be classified as independents, in other words, handlers who pur- 


chase part or all of their supplies for cash.” 
25 U. 8. C. 1004. 
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persuasion is as much within the prohibition as one accomplished by 
force or threats of force.” 

Counsel supporting the complaint urge further that the operation of 
the voluntary allotment program and a comparison between it and the 
compulsory program can only be demonstrated and made in a full 
hearing onthemerits. With this I agree. 

Furthermore, the continued existence of a large number of handler 
contracts, which the examiner says gives Mutual the power to do 
wrong, is not consistent with the viewpoint that there is no likelihood 
of resumption of the illegal practices. Counsel for respondents claim 
that the handlers having “B” contracts are “marketing agents in com- 
mon” specifically authorized by the Capper-Volstead Act.2 This 
may or may not be the case—we don’t know, and, of course, cannot 
decide without evidence. 

In the Wildroot case the Commission held that where the practices 
had been stopped and there was no likelihood of resumption, that 
where everything that could be accomplished by a cease and desist 
order had already been accomplished by cooperative effort, the present 
public interest was adequately served by dismissing the complaint, 
without prejudice. But there was no uncertainty in that case about 
abandonment. The challenged practices had been stopped and the 
management had filed an affidavit to the effect that the company had 
no intention of resuming such practices. And there was “no reason 
to doubt respondent’s . . . declaration that it has already ceased and 
will permanently refrain from use of the practices complained of by 
the Commission.” *4 

In the instant case the record does not establish that all the ques- 
tioned practices have been abandoned and there is no clearcut declara- 
tion by respondents against resumption. In the latter connection the 
hearing examiner said that the compulsory programs were abandoned 
because of their economic futility; that “no representations of re- 
spondent or their counsel in this respect would be as convincing or as 
binding as the economic compulsion which induced the abandonment.” 
This statement overlooks, it seems to me, the fact that the price stabili- 
zation programs were relatively successful in the years 1949 and 1950, 
although entirely unsuccessful in 1951 and the first part of 1952. 

The questions raised by the motion to dismiss, other than the juris- 
diction of the hearing examiner, should not in my opinion be fore- 
closed. I would permit them to be renewed and reargued when the 
matter comes before the Commission on a full record. 


23 See footnote 21. 
4 In the Matter of Wildroot, Inc., Docket 5928, June 30, 1953. 
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In THE MATTER OF 


PAUL TENNENBAUM TRADING AS TENEN QUILT 
COMPANY 


DECISION IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION ACT AND THE WOOL PRODUCTS LABELING ACT 


Docket 6151. Complaint, Dec. 14, 1953—Decision, May 11, 1954 


Where an individual engaged in the manufacture and interstate sale and dis- 
tribution of wool products as defined in the Wool Products Labeling Act— 

(a) Misbranded certain of said products within the intent and meaning of the 
Wool Products Labeling Act and the Rules and Regulations promulgated 
thereunder in that certain quilts or comforters, labeled as containing “All 
New Material Consisting of ALL WOOL?” or “All New Material Consisting of 
ALL WOOL BATTING,” did not contain all new material or “All Wool”; 

and 

(b) Misbranded certain of said products in that they were not stamped, tagged, 
or labeled as required under the provisions of said Act and Rules: 

Held, That such acts and practices were in violation of the Wool Products 
Labeling Act of 1939 and the Rules and Regulations promulgated thereunder 
and constituted unfair and deceptive acts and practices in commerce. 


Before Ur. J. Karl Cow, hearing examiner. 

Mr. George FE. Steinmetz and Mr. John J. McNally for the 
Commission. . 

Mr. Samuel Rosenthal, of Newark, N. J., for respondent. 


DercIsIon OF THE CoMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated May 11, 1954, the initial 
decision in the instant matter of hearing examiner J. Earl Cox, as set 
out as follows, became on that date the decision of the Commission. 


INITIAL DECISION BY J. EARL COX, HEARING EXAMINER 


The complaint in this proceeding charges that.the respondent, Paul 
Tennenbaum, trading as Tenen Quilt Company of 16 Main Street, 
Newark, New Jersey, has violated the Wool Products Labeling Act of 
1939, and the Rules and Regulations promulgated thereunder, and 
has engaged in acts and practices which constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. Specifically, it is alleged in the 
complaint that the respondent has manufactured, offered for sale, and 
sold in interstate commerce certain wool products, quilts and com- 
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forters, which were falsely and deceptively labeled as containing “AJ] 
New Material Consisting of ALL WOOL,” or “All New Material 
Consisting of WOOL BATTING,” when in fact the material was 
neither all wool nor all new. 

By answer the respondent admitted the jurisdiction of the Federal 
Trade Commission and the other allegations of the complaint but 
stated that the acts of misbranding were not willful. Respondent 
further consented to the entry of a cease and desist order in the form 
set forth in the notice attached to the complaint. 

Under these circumstances the facts are found to be as stated in 
the complaint and since willfulness is not an element of the offense 
charged, the conclusion is reached that the acts and practices of re- 
spondent are in violation of the Wool Products Labeling Act of 1939 
and the Rules and Regulations promulgated thereunder, and consti- 
tute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 
Therefore, 

[tis ordered, That respondent, Paul Tennenbaum, trading as Tenen 
Quilt Company, or trading under any other name, and respondent’s 
representatives, agents and employees, directly or through any 
corporate or other device, in connection with the introduction or manu- 
facture for introduction into commerce, or the offering for sale, sale, 
transportation or distribution in commerce, as “commerce” is defined 
in the Federal Trade Commission Act and the Wool Products Labeling 
Act of 1939, of quilts or comforters or other wool products, as such 
products are defined in and subject to the Wool Products Labeling 
Act of 1939, which products contain, purport to contain or in any way 
are represented as containing “wool,” “reprocessed wool” or “reused 
wool,” as those terms are defined in said Act, do forthwith cease and 
desist from misbranding such products by: 

1. Falsely or deceptively stamping, tagging, labeling, or otherwise 
identifying such products as to the character or amount of the con- 
stituent fibers therein ; 

2. Failing to securely affix to or place on each such product a stamp, 
tag, label, or other means of identification showing in a clear and 
conspicuous manner : 

(a) The percentage of the total fiber weight of such wool products, 
exclusive of ornamentation not exceeding five per centum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
each fiber other than wool where said percentage by weight is five per 
centum or more, and (5) the aggregate of all other fibers. 

(b) The maximum percentage of the total weight of such wool 
products of any nonfibrous loading, filling or adulterating material. 
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(c) The name or registered identification number of the manufac- 
turer of such wool products or of one or more persons engaged in 
introducing such products into commerce or in offering for sale, selling, 
transporting, distributing, or delivering for shipment thereof in 
commerce, as “commerce” is defined in the Wool Products Labeling 
Act of 1939. 

Providing, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by Paragraphs (a) 
and (b) of Section 3 of the Wool Products Labeling Act of 1939. 

Providing further, That nothing contained in this order shall be 
construed as limiting any applicable provision of the Wool Products 
Labeling Act of 1939 or the Rules and Regulations promulgated 
thereunder. 

ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, 'That the respondent herein shall within sixty (60) 
days after service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
it has complied with the order to cease and desist [as required by 
said declaratory decision and order of May 11, 1954]. 

Commissioner Carretta not participating. 
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In THE MATTER OF 
PHILIP MORRIS & CO., LTD., INC. 


Docket 4794. Oomplaint, Aug. 5, 1942. Original decision, Dec. 29, 1952, 49 
F.T.C.703. Order vacating, etc., May 19, 1954 


Charge: Advertising falsely comparative and protective qualities, etc., of Philip 
Morris cigarettes. 


Before Mr. Hari J. Kolb, hearing examiner. 

Mr. Frederick J. McManus and Mr. Daniel J. Murphy for the 
Commission, 

Lee, Toomey & Kent, of Washington, D. C., and Pennie, Hdmonds, 
Morton, Barrows & Taylor and Conboy, Hewitt, O’Brien & Boardman, 
of New York City, for respondent. 


OrprErR VacaATING DECISION OF THE COMMISSION AND IntTIAL DECISION 
or THE Hrartne EXAMINER, REOPENING PROCEEDING AND REMAND- 
Ing Case TO Hearing EXAMINER 


The United States Court of Appeals for the District of Columbia 
Circuit having granted the Commission’s motion to set aside the order 
to cease and desist entered in this proceeding on December 29, 1952, 
and having remanded said proceeding to the Commission “for recon- 
sideration and such disposition as the public interest, the facts, and 
the law may warrant”; and 

The Commission having reconsidered its former decision, and being 
of the opinion that the record in support thereof did not provide an 
adequate basis for an informed determination of the principal issue 
in the case, namely, whether or not Philip Morris cigarettes are less 
irritating than other leading brands of cigarettes; and 

The Commission being of the further opinion that the public interest 
requires that this deficiency in the record be corrected : 

It is ordered, That the Commission’s decision entered herein on De- 
cember 29, 1952, its order ruling on the respondent’s appeal from the 
hearing examiner’s initial decision, entered on the same date, and the 
hearing examiner’s initial decision, filed January 23, 1952, be, and 
they hereby are, all vacated and set aside. 

It is further ordered, That this proceeding be, and it hereby i is, re- 
opened and remanded to the hearing examiner for the receipt of such 
further testimony and evidence as may be offered in support of and 
in opposition to the allegations of the complaint in the light of this 
order. 
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In THE MATTER OF 


PRICE VACUUM STORES, INC., ET AL. 


CONSENT SETTLEMENT IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6150. Complaint, Dec. 14, 1958—Decision, May 20, 1954 


Where a corporation and its officer engaged in the competitive interstate sale to 
the purchasing public, of vacuum cleaners and of sewing machines made in 
Japan, upon which machines the words “Made in Japan,” displayed on an 
easily removable medallion on the front of said machine, were so small and 
indistinct as not to constitute adequate notice to the purchasing public that 
said machines were imported— 

(a) Failed to disclose adequately the Japanese origin of their said machines, 
upon which they placed no other mark showing foreign origin or otherwise 
informing the public, before their offer or sale to the public, of said fact; 
Falsely represented through use of the word “Admiral” as a trade or brand 
name for their said sewing machines and vacuum cleaners, as conspicuously 
displayed on the front horizontal arm of the sewing machine head and on 
the tank of the cleaner, and use thereof in their advertising matter, that their 
products had been manufactured by or were connected in some way with a 
well and favorably known American firm with which said name had long 
been associated ; 
Represented that they were making a bona fide offer to sell rebuilt Singer 
portable electric sewing machines for the sum of $29.50 and rebuilt Gen- 
eral Electric or Hoover and Electrolux vacuum cleaners for the sums of 
$11.95 and $18.50 through such statements in their advertising as “Recon- 
structed and Electrified * * * Rebuilt SINGER. Use the Coupon!”, to- 
gether with a picturization of a portable electric sewing machine, and the 
words “Full Cash Price $29.50,” and other similar statements with respect 
to the aforesaid various makes; 

When in fact said offers were not genuine or bona fide offers, but were made to 
obtain leads and information as to those interested in purchasing such 
products, following which respondents or their salesmen called upon such 
persons disparaging the products advertised, attempted to sell different and 
more expensive machines and cleaners: 

Held, That such acts and practices constituted unfair and deceptive acts and 
practices in commerce and unfair methods of competition therein, 


(b 


~— 


— 
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Before Mr. John Lewis, hearing examiner. 
Mr. Michael J. Vitale for the Commission. 
Caesar & Rivise, of Philadelphia, Pa., for respondents. 
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CONSENT SETTLEMENT ? 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on December 14, 1953, issued and 
subsequently served its complaint on the respondents named in the 
caption hereof, charging them with unfair and deceptive acts and 
practices and unfair methods of competition in violation of the 
provisions of said Act. 

The respondents, desiring that this proceeding be disposed of by the 
consent settlement procedure provided in Rule V of the Commission’s 
Rules of Practice, solely for the purposes of this proceeding, any 
review thereof, and the enforcement of the order consented to, and 
conditioned upon the Commission’s acceptance of the consent settle- 
ment hereinafter set forth, and in lieu of answer to said complaint, 
hereby : 

1. Admit all the jurisdictional allegations set forth in the complaint. 

2. Consent that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 
and desist. It is understood that the respondents, in consenting to the 
Commission’s entry of said findings as to the facts, conclusion, and 
order to cease and desist, specifically refrain from admitting or deny- 
ing that they have engaged in any of the acts or practices stated 
therein to be in violation of the law. 

3. Agree that this consent settlement may be set aside in whole or in 
part under the conditions and in the manner provided in paragraph 
(f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 
the conclusion based thereon, and the order to cease and desist, all of 
which the respondents’ consent may be entered herein in final disposi- 
tion of this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, Price Vacuum Stores, Inc., is a corpora- 
tion organized and existing under and by virtue of the laws of the 


1The Commission’s “Notice” announcing and promulgating the consent settlement as 
published herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which 
is served herewith, was accepted by the Commission on May 20, 1954, and ordered 
entered of record as the Commission’s findings as to the facts, conclusion, and order 
in disposition of this proceeding. 

The time for filing report of compliance pursuant to the aforesaid order runs from 
the date of service hereof. 
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State of Pennsylvania with its office and principal place of business 
located at 39 N. 8th Street, Philadelphia, Pennsylvania. 

Respondent Jack Price, who has his business address at 39 N. 8th 
Street, Philadelphia, Pennsylvania, is an officer of corporate respond- 
ent. He directed and controlled the advertising, sales activities and 
policies of said corporate respondent with respect to the acts and 
practices herein set forth. Although the complaint also names Ra- 
phael Bielitsky and Isadore H. Schwartz as respondents, it appears 
that neither of these individuals participated in the direction or con- 
trol of the corporate respondent with respect to the acts and practices 
herein set forth, as stated in affidavit of respondent Jack Price, Presi- 
dent of corporate respondent. Accordingly, the Commission finds 
that the complaint should be dismissed as to them in their individual 
capacities. The term “respondents,” as hereinafter used, does not 
include Raphael Bielitsky or Isadore H. Schwartz. 

Par. 2. Respondents are now, and for several years last past have 
been, engaged in the sale of sewing machines which are made in Japan, 
and vacuum cleaners to the purchasing public. In the course and 
conduct of their business respondents cause and have caused their said 
products, when sold, to be transported from their place of business 
in the State of Pennsylvania to purchasers thereof located in various 
other States in the United States, and maintain, and at all times 
mentioned herein have maintained, a course of trade in said products 
_in commerce among and between the various States of the United 
States. Their voluine of trade in said commerce has been and is 
substantial. 

Par. 8. When the sewing machines are sold by respondents, they 
are marked with a medallion placed on the front of the sewing ma- 
chine upon which the words “Made in Japan” appear. These words 
are, however, so small and indistinct that they do not constitute 
adequate notice to the public that the sewing machines are imported. 
Furthermore, said medallion can be easily removed and when the 
medallion is so removed, no visible mark or origin appears on the 
machine. 

Respondents place no other mark on the sewing machines showing 
foreign origin, or otherwise inform the public that the sewing ma- 


chines are of foreign origin, before they are offered for sale to the 
public. 


PRICE VACUUM STORES, INC., ET AL. 983 
980 Findings 


Par. 4. When sewing machines or sewing machine heads are ex- 
hibited and offered for sale to the purchasing public and such prod- 
ucts are not labeled or otherwise marked clearly showing they are 
of foreign origin, or if marked and the markings are covered or 
otherwise concealed, such purchasing public understands and believes 
such products to be wholly or substantially of domestic origin. 

There is among the members of the purchasing public a substantial 
number who have a decided preference for sewing machines and sew- 
ing machine heads which are manufactured in the United States over 
such products originating in whole or in substantial part in foreign 
countries. 

Par. 5. Respondents have used the word “Admiral” as a trade or 
brand name for their sewing machines and vacuum cleaners, which 
word was printed or embossed on the front horizontal arm of the 
sewing machine head and on the tank of the vacuum cleaner in large, 
conspicuous letters, and used said trade or brand name in their ad- 
vertising matter. The word “Admiral” used as aforesaid by respond- 
ents is a name or part of a name of, or used as a trade name, mark or 
brand by one or more business organizations transacting and doing 
business in the United States, which are and have been well and favor- 
ably known to the purchasing public and which are and have been 
well and long established in various industries. 

Par. 6. By having used a trade or brand name such as “Admiral” 
respondents represented, directly or by implication, that their products 
had been manufactured by, or connected in some way with, the well 
and favorably known American firm or firms with which said name 
has long been associated, which is contrary to the fact. 

Par. 7. There is and has been a preference among members of the 
purchasing public for products manufactured by well and favorably 
known and long established concerns, as the Admiral Corporation, 
who have acquired the reputation of selling to the purchasing public 
merchandise of high quality and whose identity is connected with the 
word “Admiral.” The use of said trade or brand name by respondents 
on their sewing machines and vacuum cleaners enhanced the belief on 
_ the part of the public that the said sewing machines and vacuum clean- 
ers were products of or sponsored by the well and favorably known 
firm with which said name has long been associated. 
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Par. 8. Respondents in their advertising make the following state- 
ments: 


Reconstructed & Hlectrified ' 
by Price with Price Parts Rebuilt SINGER 
Use The Coupon! 


SEW & SAVE 

(Picturization of a 
SEE IT DEMONSTRATED IN OUR portable electric 
SHOWROOMS! Includes new sewing machine) 
motor, new Sew-Lite, new 
wiring and plugs; new multi- Full Cash Price 


speed foot control. A com- 


29.50 
plete sewing outfit in a $ 
carrying case Rebuilt GD Tank 
Cleaner 


Complete with 
8 Attachments (Picturization of a 


tank Vacuum Cleaner) 
Rebuilt by Price with Price 


Parts. Cleaning suction bau stad Full Cash Price 
hard to tell from a new 
cleaner. Use it on rugs, drapes, $11.95 


mattresses and all above-the- 
floor cleaning. Liberal Trade-in 


allowance. 

Beautifully Rebuilt HOOVER or Beautifully Rebuilt 
ELECTROLUX Fully guaranteed HOOVER or ELECTROLUX 

for the same length of time (Picturization of a HOOVER vacuum 
as a new cleaner, complete with cleaner and BLECTROLUX tank 
attachments. Liberal Trade-in. cleaner) $18.50 


By and through the use of the aforementioned statements, respond- 
ents have represented, directly or by implication, that they were mak- 
ing a bona fide offer to sell rebuilt Singer portable electric sewing 
machines for the sum of $29.50 and rebuilt General Electric or Hoover 
and Electrolux vacuum cleaners for the sums of $11.95 and $18.50, 
respectively. Said offers, however, were not genuine or bona fide 
offers, but were made for the purpose of obtaining leads and infor- 
mation as to persons interested in purchasing sewing machines and 
vacuum cleaners. After obtaining such leads, respondents or their 
salesmen call upon such persons at their homes or wait upon them at 
respondents’ place of business, and at such times and places respond- 
ents and their salesmen make no effort to sell the sewing machines and 
vacuum cleaners advertised but disparage the machines advertised 
and attempt to sell different and more expensive sewing machines and 
vacuum cleaners. 

Par. 9. Respondents, in the course and conduct of their business, 
were and are in substantial competition in commerce with other in- 
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dividuals and with firms and corporations engaged in the sale in ° 
commerce of sewing machines and vacuum cleaners. 

Par. 10. The failure of respondents to have had adequately disclosed 
on the sewing machines that they are made in Japan, and also the past 
use of trade or brand name “Admiral” on their sewing machines and 
vacuum cleaners, had the tendency and capacity to lead members of 
the purchasing public into the erroneous and mistaken belief that their 
said products have been manufactured by the well and favorably 
known firm or firms with which said trade or brand name has long 
been associated and to have induced members of the purchasing public 
to purchase sewing machines and vacuum cleaners because of said 
erroneous and mistaken beliefs. 

Further, the use by the respondents of the other foregoing false, 
misleading, and deceptive statements and representations, has had and 
now has the capacity and tendency to mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous and mis- 
taken belief that all such statements and representations were and are 
true and to induce the purchase of substantial quantities of said sewing 
machines and vacuum cleaners as a result of said erroneous and 
mistaken belief. 

As a result thereof substantial trade in commerce has been unfairly 
diverted to respondents from their competitors and substantial injury 
has been and is being done to competition in commerce. 


CONCLUSION 


The aforesaid acts and practices, as herein found are all to the 
prejudice and injury of the public and of respondents’ competitors 
and constitute unfair and deceptive acts and practices and unfair 
methods of competition in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


It is ordered, That the respondents Price Vacuum Stores, Inc., a 
corporation, and its officers, Jack Price, individually and as an officer 
of said corporation, and respondents’ representatives, agents, and 
employees, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale, or distribution of sewing 
machines and vacuum cleaners and other merchandise, in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from: 

1. Offering for sale, selling, or distributing foreign made sewing 
machines, or sewing machines of which foreign made heads are a 
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part without clearly and conspicuously disclosing on the heads, in 
such a manner that it will not be hidden or obliterated, the country 
of origin thereof. 

2. Using the word “Admiral,” or any simulation thereof, as a brand 
or trade name, or as part thereof, to designate, describe, or refer to 
their sewing machines and vacuum cleaners; or representing through 
the use of any other word or words, or in any other manner, that said 
sewing machines and vacuum cleaners are manufactured by anyone 
other than the actual manufacturer. 

3. Representing, directly or by implication, that certain merchan- 
dise is offered for sale when such offer is not a bona fide offer to sell 
the merchandise so offered. 

It is further ordered, That the complaint be, and it hereby is dis- 
missed as to Raphael Bielitsky and Isadore H. Schwartz in their 
individual capacities. 

It is further ordered, That respondents shall within sixty (60) days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with this order. 


Price Vacuum Stores, Inc. 
By (Sgd) Jack Price, 
Pres. 
JAcK Prick, 
(Sgd) Jack Price. 
Date: April 12, 1954. 


The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record on this the 20th 
day of May 1954. 
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Decision 


In THe Marrer or 


HELEN WILSON DOING BUSINESS AS MAIL TODAY 
COMPANY 


DECISION IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION ACT 


Docket 6127. Complaint, Oct. 19, 1953—Decision, June 8, 1954 


Where an individual engaged in the competitive interstate sale and distribution 
of perfumes, manufactured and bottled for her by a Detroit chemical concern, 
and of a product for the hair— 

(a) Falsely represented in advertising that her said perfumes were made by 
manufacturers of famous perfumes who were making the offer possible to 
get more people acquainted with their products; 

(b) Represented, as aforesaid, that they were the same in quality as perfume 
advertised in leading fashion magazines to sell for $35 a bottle, and that five 
million people had taken advantage of such offer in the past few months; 

(c) Falsely represented that the offer was for a limited time only and that if 
any person ordering the perfume offered was dissatisfied after receiving 
the same, the purchase price would be refunded; notwithstanding the fact 
that this was not uniformly done; 

(d) Made use on the labels and in the advertising of her said perfumes of such 
names as “Christmas Night,” ‘Sensation,’ “Twilight in Paris,” “Aphro- 
desia,” “Morocco,” and “Indiscretion,” and thereby simulated and suggested 
the names of certain well and favorably known perfumes; 

(e) Made use of such French names as ‘Bouchet,’ “La Velle,” ‘Michele,’ 
“Francois,” ‘La Farge,” and ‘Helene,’ as the manufacturers or creators 
of her said perfumes; and 

(f) Undertook, in advertising her hair preparation, to refund the purchase price 
to dissatisfied customers; notwithstanding the fact she did not uniformly 
perform such undertakings and promise: 

Held, That such acts and practices constituted unfair and deceptive acts and 
practices in commerce and unfair methods of competition therein. 


Before Ur. James A. Purcell, hearing examiner. 
Mr. Ames W. Williams for the Commission. 


DECISION OF THE COMMISSION 


Pursuant to Rule X XII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance”, dated June 8, 1954, the initial 
decision in the instant matter of hearing examiner James A. Purcell, 
as set out as follows, became on that date the decision of the Commis- 
sion. 
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INITIAL DECISION BY JAMES A. PURCELL, HEARING EXAMINER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 19, 1953, issued and subse- 
quently served its complaint herein upon Helen Wilson, an individual 
trading under the name and style of Mail Today Company, charging 
her with violation of said Act. Subsequent to service of said com- 
plaint ample notice, in conformity with law, was served upon the 
parties pursuant to which a hearing for the taking of testimony and 
the reception of evidence was convened in Washington, D. C., on the 
12th day of April 1954. Respondent having failed to file her answer 
to the complaint (pursuant to the provisions of Rule VIII of the 
Commission’s Rules of Practice), and having failed to make appear- 
ance or to be represented at the aforesaid time and place, or in anywise 
having conveyed or indicated her desire or intention to contest the 
charges of the complaint, the provisions of Rule V (b) of the Com- 
mission’s Rules of Practice prescribing procedure in event of default, 
become operative. 

Thereafter, the proceeding regularly came on for final consideration 
by the above-named Hearing Examiner, theretofore duly designated by 
the Commission, upon said complaint and default, and said Hearing 
Examiner having decided that this proceeding is in the public interest 
and having duly considered the entire record herein, makes the follow- 
ing findings as to the facts, conclusion drawn therefrom, and order: 


FINDINGS AS TO THE FACT 
I. Business of the Respondent 


Respondent, Helen Wilson, is an individual trading as and under 
the name of Mail Today Company, having her principal place of 
business at No. 6507 Rosemont Avenue, Detroit, Michigan. 

Respondent sells perfumes of divers types and aromas designated 
by various names, as also a product used for application to the hair 
and designated “W. W. Hair Preparation,” to purchasers located in 
various States of the United States other than Michigan, and during 
the period of time involved herein has regularly caused said products, 
when sold, to be shipped from her place of business in the State of 
Michigan to these purchasers, thus engaging in interstate commerce. 
Respondent is now, and during the period of time involved herein, has 
been in substantial competition with others engaged in the sale of 
perfumes and hair preparations. 
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The complaint charges numerous false statements and representa- 
tions concerning respondent’s products which are perfumes and a hair 
preparation, and sets forth specifically certain of respondent’s adver- 
tising by means of radio continuities, leaflets and by other means. 
The gravamen of the charges concerning false representations in 
connection with the sale of perfumes are: 1.) That they are made by 
manufacturers of famous perfumes; 2.) are the same quality as those 
advertised in leading fashion magazines; 3.) are the same quality 
as perfumes advertised at $35.00 per bottle; 4.) have been sold to a 
larger number of consumers than is the truth and fact; 5.) that the 
offer is for a limited time; 6.) that the full purchase price will be 
refunded to dissatisfied customers; 7.) the use of simulated foreign 
names of manufacturers indicating French origin of manufacture 
without disclosing domestic origin, and; 8.) use of simulated trade 
names to mislead the public and thus promote sales. 

The charge concerning the hair product, “W. W. Hair Preparation,” 
is that, contrary to direct representation and promise, respondent did 
not, uniformly, refund the full purchase price thereof to dissatisfied 
customers. 


III. The Advertising 


Most Amazing Perfume Offer Ever Made 
Full Bottles of Fragrances of Your Choice 
This Beautiful Custom Case Contains 3 
For Only $2.50 
Rhodesia by Le Bourget 
Indiscretion by Carlisle 
Christmas Eve by Caro 
Morocco by La Velle 
Star of India by. Bouchet 
LaTosca by Romero 
Ceylon by Michele 
Twilight in Paris by Helene 
Stacatto by Francois 
Sensation by Correlli 
Odessey by La Farge 
* * * * * * * 
These are the same quality of genuine perfumes that you’ve seen in Seventeen, 
Vogue, Charm, Madamoiselle, Harper’s Bazaar and all other leading fashion 
magazines advertised to sell for as much as $35.00 a bottle. 
The manufacturers of these famous perfumes want to acquaint you with 
their product. This bargain offer is sent to you so that you can try each one 
and:then decide which best suits your personality. 
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Five million people from Maine to California in the past few months have 
taken advantage of the greatest perfume offer ever made. 

For a limited time only * * *. 

Nationally advertised perfumes and the amount given is 6 to 9 months’ supply 
and if not satisfied the money will be refunded. 


IV. Meaning of the Advertising Generally 


The foregoing advertisements are found to directly or impliedly 
represent that the perfumes offered for sale were made by manufac- 
turers of famous perfumes who were making this offer possible to get 
more people acquainted with their products; that the perfumes offered 
were the same quality perfumes advertised in leading fashion maga- 
zines to sell for $35.00 a bottle; that 5 million people had taken ad- 
vantage of this offer in the past few months; that the offer was for a 
limited time only ; and that if any person ordering the perfumes offered 
was dissatisfied after receiving the products, the purchase price would 
be refunded. 


V. Use of Simulated Names of Perfumes 


Among perfumes on the American market which are well and fa- 
vorably known to, and preferred by, a substantial portion of the pur- 
chasing public are those bearing the names “Christmas Night,” “In- 
toxication,” “Evening in Paris,” “Aphrodesia,” “Sirocco” and “Indis- 
crete.” Respondent has selected names for her perfumes which she 
uses on the labels and in advertising simulating or suggesting the 
above-named well-known perfumes. Among such names are “Christ- 
mas Eve,” which simulates and suggests “Christmas Night”; “Sensa- 
tion,” which simulates and suggests “Intoxication”; “Twilight in 
Paris,” which simulates and suggests “Evening in Paris” ; “Rhodesia,” 
which simulates and suggests “A phrodesia” ; “Morocco,” which simu- 
lates and suggests “Sirocco,” and “Indiscretion,” which simulates and 
suggests “Indiscrete.” The use of said names by respondent for her 
perfumes and in advertising has the capacity and tendency to cause 
purchasers and prospective purchasers to believe, contrary to the fact, 
that respondent is selling and offering for sale perfumes compounded 
by other manufacturers and which are well and favorably known to, 
and preferred by, a substantial portion of the purchasing public. 


VI. Use of Simulated Names of Manufacturers Falsely Implying and 
Indicating that Perfumes are of French Origin 


The use by the respondent of French names such as Bouchet, La 
Velle, Michele, Francois, La Farge, and Helene, as the manufacturers 
or creators of her perfumes has the tendency and capacity to mislead 
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the purchasing public into the belief that they are of French origin. 
For many years perfumes manufactured by or created by the French 
have enjoyed widespread popularity and demand among the members 
of the purchasing public, many of whom believe and consider that such 
perfumes are superior to perfumes manufactured or created by others. 
As a fact, all of respondent’s perfumes are manufactured and bottled 
for the respondent by a chemical concern located in the city of 
Detroit, Michigan. 


VII. Respecting the Hair Preparation 


Respondent, through her advertisements furthering sale of the hair 
product designated “W. W. Hair Preparation,” represented and un- 
dertook to refund to dissatisfied customers purchasing same the pur- 
chase price paid therefor. This undertaking and promise respondent 
has not uniformly performed. 


VIII. Findings Representing the Diverse Representations 


(a) Respondent’s perfumes are not the same in quality as the per- 
fumes advertised in leading fashion magazines to sell for $35.00 per 
bottle. 

(b) Respondent has not sold her products to five million people, 
nor have such a number taken advantage of respondent’s offer within 
the “last few months.” 

(c) Respondent’s offer was not for a limited time only but extended 
over the entire period of her engagement in this enterprise. 

(d) Respondent has not uniformly made refunds of the purchase 
price to dissatisfied customers. 


CONCLUSIONS 


On the basis of above findings of fact it is concluded that respondent 
has been guilty of the use of false, deceptive, and misleading repre- 
sentations and that the advertisements and brand names used for her 
perfumes has the capacity and tendency to mislead and deceive a sub- 
stantial portion of the public into the erroneous belief that such were 
genuine and true, and as a result thereof to purchase substantial quan- 
tities of respondent’s products in commerce, thus resulting in injury 
to the public as also unfair divergence of substantial trade in com- 
merce from her competitors, with consequent injury to competition 
in commerce. 


1Fioret Sales Oo..v. F. T. C., 100 F. 2d 358 and cases therein cited, S. & D. 
(1930-1938 )—481. 
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The acts and practices of respondent, as herein found are all to the 
prejudice and injury of the public and of respondent’s competitors 
and constitute unfair and deceptive acts and practices and unfair 
methods of competition, in commerce, within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER 


It is ordered, That the respondent, Helen Wilson, an individual 
doing business under the name of Mail Today Company or under any 
other name, her agents, representatives and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale or distribution in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, of perfumes, hair preparations, or 
any other similar products, do forthwith cease and desist from: 

1. Representing, directly or by implication, that the perfumes 
offered for sale 

(a) are made by the manufacturers of famous perfumes; 

(b) are the same quality perfumes as those advertised in leading 
fashion magazines; 

(c) are the same quality perfumes advertised to sell for $35 per 
bottle or for any other particular designated price, contrary to the 
fact. 

2. Representing that 5 million people have purchased perfumes 
from respondent or that any of respondent’s products have been sold 
to any number of purchasers in excess of the number which, in fact, 
have purchased respondent’s product. 

3. Representing directly or by implication : 

(a) That any offer is for a limited time only, when such offer is 
not in fact limited in point of time, but is made by respondent in the 
regular course of business; 

(b) That the purchase price of products sold by respondent will be 
refunded to dissatisfied customers when in fact respondent does not in 
all instances refund the purchase price; ; 

4, Using the words Bouchet, La Velle, Michele, Francois, La Farge 
or Helene, or any other words indicating French origin or manufac- 
ture of perfume, without clearly and conspicuously stating in im-) 
mediate connection and conjunction therewith that such products. 
originated and are compounded in the United States. 

5. Using the names “Christmas Eve,” “Sensation,” “Twilight in 
Paris,” “Rhodesia,” “Morocco,” or “Indiscretion” as trade names for. 


MAIL TODAY CO. 993 
987 Order 


her perfumes; or using or simulating the trade names of any other 
product. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondent herein shall within sixty (60) 
days after service upon her of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
she has complied with the order to cease and desist [as required by 
said declaratory decision and order of June 8, 1954]. 


403443—57—64 
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In THE MATTER OF 


AERATION PROCESSES, INC., ET AL. 


CONSENT SETTLEMENT IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2 (a) 
OF THE CLAYTON ACT, AS AMENDED 


Docket 6152. Complaint, Dec. 18, 1953—Decision, June 10, 1954 


Where a corporation engaged in the competitive interstate sale and distribution 
throughout the United States of the aerated food products “Instantwhip” 
and “Instantwhip Topping” through some 48 licensees, whom it supplied 
with containers, processing machinery and equipment, and to whom it sold 
vanilla and nitrous oxide, and who processed said materials, together with 
others locally procured into the finished food products “Instantwhip” and 
“Instantwhip Topping” for sale to drug. stores, soda fountains, etc.; four 
licensees of said corporation, engaged, under its direction and control, in 
processing and selling said food products in and around the four cities 
of Worcester, Mass., Providence, R. I., Baltimore, Md., and Bridgeport, 
Conn.; and seven officers or directors of said corporate licensor, and two 
of whom were officers also of said four corporate licensees; engaged in 
their various capacities in the competitive interstate sale and distribution 
of such products and acting in cooperation with each other— 

(a) Discriminated in price between different purchasers of such food products 

of like grade and quality by selling said products to some of their cus- 

tomers at higher prices than to others in that said corporate licensor and 
corporate respondent licensee, Instantwhip-Worcester, Inc., acting by and 
through their individual respondent officers— 

Following the adoption on May 1, 1950, of a cumulative monthly discount 

schedule applicable to all customers in the entire territory of said cor- 

porate licensee, and the adoption on January 1, 1951, of a less favorable 
discount schedule applicable to customers therein, failed to put into effect 
in Springfield, Mass., and surrounding territory said Jan. 1, 1951, schedule, 
but kept in effect the former and lower May 1, 1950, discount schedule; and 

(2) Following the adoption on Jan. 14, 1952, of a less favorable discount schedule 
applicable to customers located in said licensee’s territory, failed to put into 
effect in Springfield and surrounding territory said schedule, but adopted 
instead a lower discount schedule; 

(b) Discriminated in price as aforesaid in that said corporate licensor and 
corporate respondent licensee Instantwhip-Providence, Inc., acting by and 
through their individual respondent officers— 

(1) Following the adoption on May 1, 1950, of a cumulative monthly discount 
schedule applicable to all customers in the entire territory of said Instant- 
whip, including a “single stop”, individual customer schedule and a “multiple 
stop” schedule applicable to two or more individual customers on the basis 
of their cumulative purchases under the “multiple stop” schedule, failed 
to put into effect in the State of Connecticut the “multiple stop” portion 
of aforesaid discount schedule, but sold to customers in said State solely 
on the basis of the more favorable “single stop” portion of the schedule in 
question; and 


(1 
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(2) Following the adoption on Jan. 1, 1951, of a less favorable cumulative 
monthly volume discount or schedule of prices applicable to customers located 
within the territory of said “Instantwhip-Providence,” failed to put into 
effect said schedule in said State, but continued to sell to customers located 
therein pursuant to the old and lower May 1, 1950, “single stop” schedule 
of prices, and did not alter or affect the character or extent of said discrim- 
inations through increasing the Jan. 1, 1951, discount schedule by one cent, 
while similarly increasing their May 1, 1950, “single stop” schedule by a 
like amount; 

(ce) Discriminated in price as aforesaid in that said corporate licensor and 
licensee Instantwhip-Baltimore, Inc., acting by and through their individual 
respondent officers, while selling, during 1952, their 30% butterfat aerated 
food products pursuant to a cumulative monthly discount schedule to cus- 
tomers in said licensee’s entire territory, failed to put into effect in Wash- 
ington, D. C., said schedule, but instead, through a branch office, sold to its 
said Washington customers pursuant to a different and more favorable 
one; and 

(d) Discriminated in price as aforesaid in that said corporate licensor and 
corporate licensee Instantwhip-Bridgeport, Inc., acting by and through their 
individual respondent officers— 

(1) Following the establishment, on May 1, 1950, of a cumulative monthly 
volume discount schedule applicable to all customers in the entire area 
of said corporate licensee, proceeded to establish higher schedules of monthly 
volume discounts through the New England area during the years 1951 and 
1952 than the aforesaid discount schedule; and 

(2) Following the adoption, on Jan. 1, 1951, of a cumulative monthly discount 
schedule of prices which were applicable to customers located within the 
territory of said corporate licensee and which were less favorable than said 
May 1, 1950, schedule, and were increased on Feb. 11, 1952, by cne cent as to 
each and every price bracket therein contained, continued in force and effect, 
as to all purchasers located in the territory of said corporate licensee, the old 
original cumulative monthly discount schedule established on May 1, 1950; 

With the result that many retail outlets, by reason of aforesaid discriminatory 
prices by respondents, discontinued the purchase of such aerated food prod- 
ucts from respondents’ competitors, either in whole or in part: 

Held, That such discriminations in price, under the circumstances set forth, 
constituted a violation of the provisions of Subsection (a) of Section 2 of the 
Clayton Act, as amended. 


Before Mr. Abner EL. Lipscomb, hearing examiner. 

Mr. William C. Kern and Mr. Andrew C. Goodhope for the Com- 
mission. 

Mr. John A. Eckler, of Columbus, Ohio, for respondents. 


CONSENT SETTLEMENT * 


Pursuant to the provisions of an Act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monopo- 
lies, and for other purposes,” approved October 15, 1914 (the Clayton 


1 See footnote on following page. 
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Act), as amended by an Act of Congress approved June 19, 1936 (the 
Robinson-Patman Act), the Federal Trade Commission, on December 
18, 1953, issued and subsequently served its complaint on the respond- 
ents named in the caption hereof, charging them with violation of 
subsection (a) of Section 2 of said Clayton Act, as amended. 

The respondents, desiring that this proceeding be disposed of by the 
consent settlement procedure provided in Rule V of the Commission’s 
Rules of Practice, solely for the purposes of this proceeding, any 
review thereof, and the enforcement of the order consented to, and 
conditioned upon the Commission’s acceptance of the consent settle- 
ment hereinafter set forth, and in lieu of answer to said complaint, 
hereby: 

1. Admit all the jurisdictional allegations set forth in the complaint. 

2. Consent that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 
and desist. It is understood that the respondents, in consenting to the 
Commission’s entry of said findings as to the facts, conclusion, and 
order to cease and desist, specifically refrain from admitting or deny- 
ing that they have engaged in any of the acts or practices stated there- 
in to be in violation of law. 

3. Agree that this consent settlement may be set aside in whole or in 
part under the conditions and in the manner provided in paragraph 
(f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 
the conclusion based thereon, and the order to cease and desist, all 
of which the respondents consent may be entered herein in final dis- 
position of this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent Aeration Processes, Inc., is a corporation 
organized and existing under the laws of the State of Ohio with its 


principal office and place of business located at 869 McKinley Avenue, 
Columbus, Ohio. 


' Respondent Instantwhip-Bridgeport, Inc., is a corporation organ- 
ized and existing under the laws of the State of Delaware and has its 


+The Commission’s ‘Notice’ announcing and promulgating the consent settlement 
as published herewith, follows: : 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on June 10, 1954, and ordered entered 
of record as the Commission’s: findings as to the facts, conclusion, and order in disposi- 
tion of this proceeding. 


The time for filing report of compliance pursuant to the aforesaid order runs from 
the date of service hereof. 
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principal office and place of business at 278 Kast Main Street, Bridge- 
port, Connecticut. 

Respondent Instantwhip-Providence, Inc., is a corporation organ- 
ized and existing under the laws of the State of Rhode Island and has 
its principal office and place of business located at 881 Charles Street, 
North Providence, Rhode Island. 

Respondent Instantwhip-Worcester, Inc., is a corporation organized 
and existing under the laws of the State of Massachusetts and has its 
principal office and place of business at 1068 West Boylston Street, 
Worcester, Massachusetts. 

Respondent Instantwhip-Baltimore, Inc., is a corporation organized 
and existing under the laws of the State of Maryland and has its 
principal office and place of business at 420 West 24th Street, Balti- 
more, Maryland. 

Respondent G. Frederick Smith is an individual and is president 
of respondent Aeration Processes, Inc. 

Respondent Allyne H. Smith is an individual and is vice president 
and treasurer of respondent Aeration Processes, Inc.; he is also the 
president of respondents Instantwhip-Bridgeport, Inc., Instantwhip- 
Providence, Inc., Instantwhip-Worcester, Inc., and Instantwhip- 
Baltimore, Inc. 

Respondent John Elmer Jones, Sr., is an individual and is vice 
president and secretary of respondent Aeration Processes, Inc.; he is 
also the secretary of corporate respondents Instantwhip-Bridgeport, 
Inc., Instantwhip-Providence, Inc., Instantwhip-Worcester, Inc., and 
Instantwhip-Baltimore, Inc. 

Respondent John Elmer Jones, Jr., is an individual and director of 
corporate respondent Aeration Processes, Inc. 

Respondent Ernest R. Oldham is an individual and director of 
corporate respondent Aeration Processes, Inc. 

Respondent R. A. Grieve is an individual and director of corpo- 
rate respondent Aeration Processes, Inc. 

Respondent S. S. Oldham is an individual and director of corporate 
respondent Aeration Processes, Inc. 

Par. 2. Corporate respondent Aeration Processes, Inc., is a closely 
held corporation whose principal officers are respondents G. Frederick 
Smith, President, Allyne H. Smith, Vice President-Treasurer, and 
John Elmer Jones, Sr., Vice President-Secretary. All of the indi- 
vidual respondents named in these findings direct and control the 
sales policies and business activities of the corporate respondents with 
which they are connected in the capacities described in Paragraph 
1 and all of said respondents act together and in cooperation with 
each other in doing the acts and practices hereinafter found. 
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Par. 3. All of said respondents are now, and for many years last. 
past have been, engaged in the sale and distribution throughout the 
United States of aerated food products under the trade name “Instant- 
whip” and Instantwhip Topping.” Corporate respondent Aeration 
Processes, Inc., supplies its various licensees, hereinafter more fully 
described, with containers, vanilla, nitrous oxide, processing machin- 
ery and equipment and replacements parts therefor with which such 
licensees process the said food products. The containers and process- 
ing equipment remain the property of Aeration Processes, Inc., even 
though they are in possession of respondents’ licensees, and vanilla 
and nitrous oxide are sold by Aeration Processes, Inc., to its various 
licensees. Said licensees generally procure cream mix, vegetable fats 
and sweetening materials from local sources and together with the 
said products procured from Aeration Processes, Inc., process same 
with the processing machinery and equipment similarly obtained into 
the said finished food products “Instantwhip” and “Instantwhip 
Topping.” 

Par. 4. Respondent Aeration Processes, Inc., has a written license 
agreement with approximately 48 licensees (hereinafter sometimes 
referred to as “points”). Pursuant to these agreements, respondents’ 
licensees are permitted to process and sell “Instantwhip” and “In- 
stantwhip Topping” and pay respondent Aeration Processes, Inc., a 
royalty on each container of such products sold. The licensees sell 
these filled containers to drug stores, clubs, soda fountains, restaurants, 
and other similar retail establishments for use on various food prod- 
ucts, such as pies, sundaes and other like products. 

Respondents Instantwhip-Bridgeport, Inc., Instantwhip-Provi- 
dence, Inc., Instantwhip-Worcester, Inc., and Instantwhip-Baltimore, 
Inc., are all corporations that are licensees of respondent Aeration 
Processes, Inc., and process and sell aerated food products pursuant 
to a written license agreement which each has with respondent Aera- 
tion Processes, Inc. These various corporations sell in and around 
the various cities whose names are a part of the corporate title of each. 

Par. 5. Corporate respondent Aeration Processes, Inc., acting under 
the direction of the individual respondents above named who are offi- 
_ cials of said corporate respondent, directs and controls the operations, 
including pricing practices and other policies, of all the other corpo- 
rate respondents named in these findings with whom said corporate 
respondent Aeration Processes, Inc., has entered into license agree- 
ments. 

Par, 6. All respondents, whether individuals or corporations, are 
engaged in the various capacities hereinabove described in the busi- 
ness of distributing aerated food products in commerce throughout 
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the United States or are officials, directors, or stockholders in corpo- 
rations so engaged. In the course and conduct of their business, the 
respondents have sold and shipped, and do now sell and ship, the 
products hereinbefore described in commerce between and among the 
various States of the United States from the States in which their 
respective factories or processing plants are located to purchasers 
thereof located in other States of the United States and the District of 
Columbia, within the intent and meaning of the word “commerce” as 
used in said Clayton Act, as amended. There is, and has been at all 
times herein mentioned, a continuous current of trade in commerce 
in said products across State lines between respondents and purchasers 
of respondents’ products. Said products are sold and distributed for 
use, consumption, and resale within the various States of the United 
States and the District of Columbia. 

Par. 7. In the course and conduct of their business, as aforesaid, 
the respondents have been and are now engaged in competition in 
commerce with other persons, corporations, and firms likewise en- 
gaged in the business of processing and selling aerated food products 
between and among the various States of the United States and in the 
District of Columbia. 

Par. 8. The respondents, in the course and conduct of their business, 
as hereinabove set forth, have been and now are discriminating in 
price between different purchasers of aerated food products of like 
grade and quality by selling said products to some of their customers 
at higher prices than to other of their customers. 

Par. 9. The discriminations in price referred to in Paragraph 8 
hereof have been and now are effective in the northeastern area of the 
United States and are more particularly described as follows: 

1. (a) Corporate respondent Aeration Processes, Inc., and corpo- 
rate respondent Instantwhip-Worcester, Inc., acting by and through 
their said individual respondent officials above named, on May 1, 1950, 
adopted the following cumulative monthly discount schedule appli- 
cable to all customers in the entire territory of said corporate 
respondent Instantwhip-Worcester, Inc. : 


Single Stop Multiple Stop 

Containers Price Containers Price 

1k a ee ee 35¢ fe Oe eS eer 35¢ 

SULCOY £2 ee eee 33¢ SQO0-499" 2 Soon 2 See ee ee 31¢ 

OQ — IO Wo ee ee eae 81¢ DOO-990 Ree ge ae eee 29¢ 

L190 See Seek AE ee See SOGTe LO00SID Renee re ee ee 27¢ 
Go) RL a oe 29¢ 
SOO Dypea nies © a sae EE os 27¢ 


(In all instances where used in these findings, the term “single stop” 
customers refers to an individual customer whose volume discount was 
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given on the basis of the purchases made by that individual customer 
during a monthly period. “Multiple stop” refers to two or more indi- 
vidual customers whose cumulative purchases form the basis for grant- 
ing the monthly discount under the multiple stop quantity discount 
schedule applicable.) Moreover, on January 1, 1951, said respond- 
ents, with the exception later described, adopted the following cumula- 
tive monthly discount schedule applicable to customers located in 
said territory of the corporate respondent Instantwhip-Worcester, 
Ine. : 


Single Stop Multiple Stop 
Containers Price Containers Price 
1-100} ees Ben bot ee 23s 35¢ 12800 <oiieieye! epee ene 35¢ 
101=200 ta. 83-2 5 ee = See $3.65 1 301400. Sas es tea 33¢ 
ES Se ee ae ee 32¢ - 401-500 »4---< ot 382¢ 
BU ET GS Spree pl separ ee ele ee 31¢— 001-800" aes ene ee eee 31¢ 


However, said discount schedule of January 1, 1951, was not put 
into effect in Springfield, Massachusetts, and surrounding territory 
by said respondents but instead the former and lower May 1, 1950, 
discount schedule was kept in effect by said respondents in said 
Springfield territory. 

(b) Said respondents on January 14, 1952, adopted, with the excep- 
tion later described, the following cumulative monthly discount sched- 
ule applicable to all customers located in the territory of said corporate 
respondent Instantwhip-Worcester, Inc.: 


Containers Price 

TS100 jee kn Sere te ce a ee een Be Ss 37¢ 
101<200 pet 255-b hen cee os ee Seg ay) see Fy. conned pee 35¢ 
201-300 fw a0 feed peel lac as epee Ea Sa eee 34¢ 
SOD i Er pe ee 33¢ 


However, said discount schedule was not put into effect in Spring- 
field, Massachusetts, and surrounding territory, but rather the follow- 
ing lower cumulative monthly discount schedule was adopted by said 
respondents for said territory : 


Containers Price 
1495S SSNs Soe ee ee ae eee wee 37¢ 
BO=90) awe eee. se Se ee ee en 34¢ 
OSTA ae an ee ae a cS ee 32¢ 
2) US 5 per epee ec ie bela oleate Sat ee 31¢ 
74 5 an ARO A ea gn 29¢ 
800=up Saar Se oS Bee eee 27¢ 


2. (a) Corporate respondent Aeration Processes, Inc., and corpo- 
rate respondent Instantwhip-Providence, Inc., acting by and through 
their said individual respondent officials above named, on May 1, 1950, 
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adopted, with the exception later described, the following ‘cumulative 
monthly discounts schedule applicable to all customers in the entire 
territory of said corporate respondent Instantwhip-Providence, Inc. : 


Single Stop Multiple Stop 

Containers Price Containers Price 

TaN) pee Nal ea ee Be 35¢ DOO Mats eee ee ee eee 35¢ 

SED tp aed 5 dN EMS ss Wes 383¢ 300-100 Ree sae eee eee ees 31¢ 

Fi) OT ICL O oe eas ered Eee vy tat Se 31¢ 3002999 eS as ee 29¢ 

ADEs SUO ONS ee eet tr ree a bere Et 80¢ LOOOs up stws en ie Bee oh 28¢ 
ZR) ~ a ee ee eS eee ee 29¢ 
“UU ae i ers 28¢ 


However, said respondents did not put into effect the multiple stop 
portion of said discount schedule above described in the State of Con- 
necticut but sold to customers in the State of Connecticut solely on the 
basis of the single stop portion of said discount schedule above 
described. 

(b) Furthermore, on January 1, 1951, said respondents adopted, 
with the exception below noted, the following cumulative monthly 
volume discount schedule of prices applicable to customers located 
within the said territory of corporate respondent Instantwhip- 
Providence, Inc. : 


Single Stop Multiple Stop 
Containers Price Containers Price 
US) 2k oe ae ee ee eee ae 35¢ 1300 Mee Soe Se eee 85¢ 
Ot OU) ee iene = BBY 301400 peso Se oe ee 33¢ 
ALL GYI. = suttpatns argo hoo opine biel 32¢ AQI= 500M ene ese eee 32¢ 
SIV EOTT) ia ae ee ak Ri ES ee 31¢ HOTS Up eee ee ee ee eee ee 31¢ 


However, said discount schedule was not put into effect by said re- 
spondents in the State of Connecticut and said respondents continued 
to sell to customers located in Connecticut pursuant to the old and 
lower May 1, 1950, single stop schedule of discounts. 

Although on February 11, 1952, said respondents increased their 
January 1, 1951, discount PCED by 1¢ and their old May 1, 1950, 
single stop schedule by 1¢, this did not in any way alter or affect the 
character and extent of the discriminations in price above described, 
which continued in full force and effect. 

3. Corporate respondent Aeration Processes, Inc., and corporate re- 
spondent Instantwhip-Baltimore, Inc., acting by and through their 
said individual respondent officials above named, during the year 1952 
sold their 30% butterfat aerated food products, with the exception 
later described, pursuant to the following cumulative monthly discount 
schedule to all customers in the entire territory of said corporate re- 
spondent, Instantwhip-Baltimore, Inc. : 
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Single Stop Multiple Stop 
Containers Discount Containers Discount 
3 {| pete 45¢ (base price) 0-300 2. see 45¢ (base price) 
bi=t002 2 TY, % SO-4O0 ee TY % 
101-200 S222 eee a= 121%4% 401-600. 22 ee 1214 % 
20030028. ee 15% DOOM pee 2+ sane 15% 


However, said discount schedule during said period was not put into 
effect in Washington, D. C., but rather said respondents, through a 
branch office of said corporate respondent Instantwhip-Baltimore, 
Inc., sold to its customers in Washington, D. C., pursuant to the fol- 
lowing cumulative monthly discount schedule: 


Single Stop Multiple Stop 
Containers Discount Containers Discount 
GE 50S 5 klaes Sos 40¢ (base price) 0-S00kReSe: oF 40¢ (base price) 
Bl—T005.5-f2.555— 714% 300—400__--------_ 714% 
101 =200 se ee 121%4% 400-500 + os 1214%4% 
201230052 -- an 15% SOO CUD see eee 20% 
SOUL rater seta ees 20% 


4. Corporate respondent Aeration Processes, Inc., and corporate 
respondent Instantwhip-Bridgeport, Inc., acting by and through their 
said individual respondent officials above named, established on May 1, 
1950, a cumulative monthly volume discount schedule applicable to 
all customers in the entire area of said corporate respondent Instant- 
whip-Bridgeport, Inc., as follows: 


Containers Price Containers Price 
oo a en crepe aa 35¢ 1502190 sen oee eee 30¢ 
OOO ee en nee 33¢ yA WAS fit ea ae 29¢ 
100-149__________- 31¢ S00 OD. cre ee a 27¢ 


Corporate respondent Aeration Processes, Inc., acting by and 
through its individual respondent officials and by and through the 
other corporate respondents and their individual respondent officials 
herein named as respondents, other than corporate respondent Instant- 
whip-Bridgeport, Inc., proceeded to establish higher schedules of 
monthly volume discounts throughout the New England area during 
the years 1951 and 1952 than the said discount schedule of corporate 
respondent Instantwhip-Bridgeport, Inc. For example, as above 
found, corporate respondent Aeration Processes, Inc., and corporate 
respondent Instantwhip-Worcester, Inc., acting by and through their 
said individual respondent officials above named adopted on J anuary 
14, 1952, the following cumulative discount schedule applicable to 


all customers located in the territory of said corporate respondent 
Instantwhip-Worcester, Inc. : 
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Containers Price 
TEA ie ae et Re Re MOET ee ae peas 37¢ 
cll Chil co? O eee eee eRe ree Mer Vegi eat ret ee NY 35¢ 
20 Ve 0) gee een arene err eae ee oi 8 nate 34¢ 
SOULS UL ger tre ee ee ae ee, RE RER  e 33¢ 


Likewise, on January 1, 1951, as hereinabove found, corporate re- 
spondent Aeration Processes, Inc., and corporate respondent Instant- 
whip-Providence, Inc., acting by and through their said individual 
respondent officials above named, adopted the following cumulative 
monthly discount schedule of prices applicable to customers located 
within the said territory of said corporate respondent Instantwhip- 
Providence, Inc. : 


Single Stop Multiple Stop 
Containers Price Containers Price 
ee OO Ree eee ee eee eee a 35¢ Te Ce eee eee eames artnet tae Aneto 35¢ 
LOMB OOUUIGS DAs oee pi ge wi 33¢ SOl-400R iets ernest pot 33¢ 
OIA S00 Gaps wer face tee tree oles 382¢ AQT=5 00g 2 feces et ee ee A 32¢ 
SQIESig Se ae ee eee 31¢ SOMES ARR, a ea Ren Lae eee ae 31¢ 


Moreover, on February 11, 1952, as hereinabove found, said respond- 
ents increased said January 1, 1951, discount schedule by 1¢ as to each 
and every price bracket contained in said cumulative monthly discount 
schedule. 

However, corporate respondent Aeration Processes, Inc., and corpo- 
rate respondent Instantwhip—Bridgeport, Inc., by and through their 
said individual respondent officials, continued in force and effect as to 
all purchasers located in the territory of corporate respondent Instant- 
whip-Bridgeport, Inc., the old original cumulative monthly volume 
discount schedule established on May 1, 1950. 

Par. 10. As a result of the discriminatory prices of respondents in 
the sale of aerated food products, as found in Paragraph 9 hereof, 
and by reason of respondents’ said discriminatory prices, many retail 
outlets discontinued the purchase of aerated food products from re- 
spondents’ competitors, either in whole or in part. 

The effect of the discriminations in price made by the respondents 
in the sale of aerated food products as set forth in Paragraph 9 
hereof may be substantially to lessen competition or tend to create 
a monopoly in the line of commerce in which respondents are engaged 
and to injure, destroy, or prevent competition between respondents and 
their competitors. 

CONCLUSION 


The aforesaid discriminations in price by the respondents, as found 
in Paragraph 9 hereof and having the effects and tendencies as found 
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in Paragraph 10 hereof constitute a violation of the provisions of 
subsection (a) of Section 2 of the Clayton Act, as amended. 


ORDER TO CEASE AND DESIST 


It és ordered, That each of the respondents Aeration Processes, Inc., 
a corporation, Instantwhip-Bridgeport, Inc., a corporation, Instant- 
whip-Providence, Inc., a corporation, Instantwhip-Worcester, Inc., a 
corporation, Instantwhip-Baltimore, Inc., a corporation, and their re- 
spective officers, and G. Frederick Smith, Allyne H. Smith, John 
Elmer Jones, Sr., John Elmer Jones, Jr., Ernest R. Oldham, R. A. 
Grieve, and S. S. Oldham, individually, and said respondents’ agents, 
representatives, and employees, directly or through any corporate or 
other device, in the sale of aerated food products in commerce, as 
“commerce” is defined in the said Clayton Act, do forthwith cease and 
desist from discriminating in price by selling said aerated food prod- 
ucts of like grade and quality to any purchaser at prices lower than 
those charged other purchasers when the respondents or any of them 
is in competition with any other seller in the sale of such products. 

Itis further ordered, That respondents shall, within sixty (60) days 
after service upon them of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
they have complied with the order to cease and desist. 


Aeration Processes, Inc. 
By (Sgd) John Elmer Jones, Sr. 
Secretary. 
Date: Feb. 19, 1954. 
Instantwhip-Bridgeport, Inc. 
By (Sgd) John Elmer Jones, Sr. 
Secretary. 
Date: Feb. 19, 1954. 
Instantwhip-Providence, Inc. 
By (Sgd) John Elmer Jones, Sr. 
Secretary. 
Date: Feb. 19, 1954. 
Instantwhip- Worcester, Inc. 
By (Sgd) John Elmer Jones, Sr. 
Secretary. 
Date: Feb. 19, 1954. 
Instantwhip-Baltimore, Inc. 


By (Sgd) John Elmer Jones, Sr. 
Date: Feb. 19, 1954. 
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(Sgd) G. Frederick Smith 


G. Freprerick SmiruH 
Date: March 20, 1954. 


(Sgd) Allyne H. Smith 


ALLYNE H. Suiru 
Date: Feb. 19, 1954. 


(Sgd) John Elmer Jones, Sr. 


JoHN Eimer Jones, Sr 
Date: Feb. 19, 1954. 


(Sgd) John Elmer Jones, Jr. 


JoHN Eimer JONES, JR. 
Date: Feb. 25, 1954. 


(Sgd) Ernest R. Oldham 
Ernest R. OLtpHAam 


(Sgd) R. A. Grieve 
R. A. Grieve 
Date: March 8, 1954. 


Date: March 15, 1954. 


(Sed) S. S. Oldham 
S. S. OtpHam 
Date: March 6, 1954. 


of June 1954. 


The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record on this the 10th day 
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In THE MATTER OF 


DR. POSNER SHOE CO., INC., FORMERLY KNOWN AS DR. 
A. POSNER SHOES, INC. 


DECISION IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION ACT 


Docket 6003. Complaint, June 19, 1952—Decision, June 15, 1954 


Where a corporation engaged in the manufacture and interstate sale and dis- 
tribution to dealers and the public generally, of its “Dr. Posner’s Muscle 
Builder Shoe”, “Dr. Posner’s Scientific Shoe”, and “Dr. Posner’s Ritestart 
Shoe”; through statements on labels on its shoe boxes and in advertisements 
in magazines and in folders and circulars— 

(a) Represented falsely that its said “Scientific Shoes” would give correct body 
balance, perfect posture, better foot and bodily health, and correct walking 
position and assure the growth of straight feet ; 

(b) Represented falsely that its ‘‘“Muscle Builder Shoes” would prevent pronation, 
help build muscles, and keep feet healthy ; 

(c) Represented falsely that its ‘Ritestart Shoes” ald help give proper 
posture and correct body balance and assure foot health for children; 

(d) Represented falsely that its said shoes were “health shoes” and as such 
would prevent and cure abnormalities and disorders of the feet; and 

(e) Represented falsely that use thereof would have a beneficial effect on the 
condition known as “weak foot”, i. e., as used by it in its advertising and 
literature : 

Held, That such representations were false, deceptive, and misleading, and con- 
stituted unfair and deceptive acts and practices in commerce. 


Before Mr. Earl J. Kolb, hearing examiner. 
Mr. Ames W. Williams, for the Commission. 
Mr. Maurice Knapp, of New York City, for respondent. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission 
and Order to File Report of Compliance”, dated June 15, 1954, the 
initial decision in the instant matter of hearing examiner Earl J. 
Kolb, as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY EARL J. KOLB, HEARING EXAMINER 


This proceeding is before the undersigned Hearing Examiner for 
final consideration on the complaint, answer thereto and a stipulation 
as to the facts, in lieu of testimony, which was entered upon the record 
herein, whereby it was stipulated that the Hearing Examiner may 
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proceed upon the basis of such stipulation of facts to make his initial 
decision upon such facts without the filing of proposed findings and 
conclusions or the presentation of oral arguments by counsel. 


FINDINGS AS TO THE FACTS 


1. Respondent, Dr. Posner Shoe Co., Inc., formerly known as Dr. 
A. Posner Shoes, Inc., is a corporation organized under the laws of 
the State of New York with its principal place of business located at 
101 West 31st Street, New York, New York. 

2. For several years last past, the respondent has been engaged in 
the manufacture and in the sale and distribution in interstate com- 
merce of shoes designated as “Dr. Posner’s Muscle Builder Shoe”, “Dr. 
Posner’s Scientific Shoe” and “Dr. Posner’s Ritestart Shoe.” Re- 
spondent sells said shoes to dealers and the public generally and its 
volume of business in the sale of said shoes in such commerce is and 
has been substantial. In addition, respondent also manufactures cer- 
tain other shoes known as “Dr. Posner’s Anti-pigeontoe Shoe”, “Dr. 
Posner’s Prewalker Clubfoot Shoe” and “Dr. Posner’s Muscle Builder 
No. 2 Anti-Pronation Shoe” which it claims to distribute upon pre- 
scription by physicians and orthopedic specialists. These latter shoes 
were not included in the complaint and are not a part of this pro- 
ceeding. 

3. In the course and conduct of its business and for the purpose of 
inducing the purchase of its said shoes, respondent has made certain 
statements and representations to the public generally concerning the 
nature and usefulness of said shoes by means of labels on its shoe boxes, 
advertisements inserted in magazines of general circulation, and in 
folders and in circulars. By means of these statements and repre- 
sentations, the respondent has represented, directly and by implica- 
tion— 

(a) That respondent’s shoes known as Dr. Posner’s Scientific Shoes 
will give correct body balance, perfect posture, better foot and bodily 
health, and correct walking position and assure the growth of straight 
feet. 

(b) That respondent’s shoes known as Dr. Posner’s Muscle Builder 
Shoes will prevent pronation, build muscles and keep feet healthy. 

(c) That respondent’s shoes known as Dr. Posner’s Ritestart Shoes 
will help give proper posture and correct body balance and assure 
foot health for children. 

(d) That respondent’s said shoes are health shoes and as such will 
prevent and cure abnormalities and disorders of the feet. 

(e) That the use of respondent’s said shoes will have a beneficial 
effect. on the condition known as “weak foot” which term has been 
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used by the respondent in its advertising and literature as being 
synonymous with pronation. : 4 

4, Respondent’s Dr. Posner’s Muscle Builder Shoe contains a built- 
in wedging on the inner border of the heel and Dr. Posner’s Scientific 
Shoes are constructed in such a manner as to effect a wedge by the 
insertion of a cork filling on the inner border of the shoe. These 
devices, incorporated in said shoes, if prescribed by physicians and 
orthopedic specialists are recognized as capable of performing the 
same function as wedges inserted at the direction of physicians and 
orthopedic specialists. Consequently, said shoes contain features 
which may tend to aid in preventing the persistence of pronation or 
in alleviating the symptoms of mild pronation. 

5. Most children’s feet in the early stages of life are in the position 
of pronation, and such condition may or may not be accompanied by 
systemic disease and may or may not be symptomatic. In the absence 
of congenital abnormality, some disease or other interference, the 
pronation usually disappears as the child develops. One of the recog- 
nized medical procedures intended to prevent the persistence of mild 
pronation exhibited in early childhood is the use of the wedge in the 
inner border of the child’s shoe; the thickness of the wedge varying 
with the individual requirements of the child, but usually about 14th 
of an inch thick in the beginning. Such a wedge is intended to tem- 
porarily tilt the heel bone or os calcis and improve its relationship 
to the forefoot in cases of mild pronation and when such a measure 
is Individually indicated may have value in the proper development 
of a child’s feet. While said wedge tends to prevent the persistence of 
pronation in children’s feet, it cannot be held as a medical fact and 
with certainty that wedging will accomplish such a result. 

6. Respondent’s shoe, designated Dr. Posner’s Muscle Builder Shoe, 
does not build muscle. The use of respondent’s aforesaid shoes, in- 
cluding Dr. Posner’s Ritestart Shoe, or any features contained therein, 
will not in and of themselves result in correct body balance, perfect 
posture, better foot or bodily health, correct walking position or assure 
the growth of strong and straight feet. Respondent’s said shoes are 
not health shoes and will not prevent or cure diseases, abnormalities, 
deformities or disorders of the feet. 


CONCLUSION 


Within the limitations of the stipulation and the findings herein, 
respondent’s representations hereinbefore described are false, decep- 
tive, and misleading and constitute unfair and deceptive acts and 


practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 
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Lt is ordered, That respondent, Dr. Posner Shoe Co., Inc., formerly 
known as Dr. ‘A. Posner Shoes, Inc., a corporation, ant its officers, 
representatives, agents and dioptoyedds directly or through any corpo- 
rate or other device, i in connection with the offering for sale, sale and 
distribution in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, of respondent’s shoes, designated “Dr. 
Posner’s Muscle Builder Shoe,” “Dr. Posner’s Scientific Shoe,” and 
“Dr. Posner’s Ritestart Shoe,” or any other shoe of similar construc- 
tion or performing similar functions irrespective of the designation 
applied thereto, do forthwith cease and desist from representing 
directly or by implication: 

1. That the said shoes are “health” shoes or will keep the feet 
healthy ; 

2. That the said shoes will prevent or cure diseases, abnormalities, 
deformities, or disorders of the feet ; 

3. That the use of said shoes in the case of children will result in 
correct body balance or perfect posture, or better foot or bodily health, 
or feet that grow strong and straight, or representing in any manner 
that any special features or construction contained in respondent’s 
shoes will improve body balance, posture, or bodily health, or assure 
proper growth or development of the feet ; 

4, That the built-in wedges contained in said shoes will of them- 
selves and without further measures prescribed by physicians or ortho- 
pedic specialists place the heel bone in proper position ; 

5. That the use of said shoes causes the toes to point straight ahead 
or results in the correct walking position ; 

6. That the use of said shoes has any value in the proper develop- 
ment of the muscles of children’s feet ; 

7. That through the use of the words “muscle builder” as part of the 
brand name “Dr. Posner’s Muscle Builder Shoe,” or any other name, 
said shoes are muscle builder shoes or build muscle; and 

8. That the use of said shoes will prevent or correct pronation or 
weak foot: 

Provided, however, That nothing herein contained shall prevent re- 
spondent from representing that said shoes embody antipronation 
devices or factors which are often approved by physicians as beneficial 
in preventing the persistence of pronation and alleviating the symp- 
toms of mild pronation in children when such measures are found to 
be individually indicated. 
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ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondent herein shall within sixty (60) 
days after service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
it has complied with the order to cease and desist [as required by said 
declaratory decision and order of June 15, 1954]. 
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Order 


In THe MATTER OF 


VCA LABORATORIES, ET AL. 


Docket 6071. Complaint, Dec. 12,1952. Order, June 16, 1954 


Charge: Advertising falsely as to ailments and symptoms, results of product, 
free goods, etc. in sale of ‘“Rybutol” food and drug preparation. 


Before Mr. James A. Purcell, hearing examiner. 

Mr. Jesse D. Kash for the Commission. 

Mr. Richard A. Mahar, of Washington, D. C., and Rogers, Hoge & 
Hills, of New York City, for respondents. 


Orper CLosine Cass WirHour PrresuDIce 


This matter has been certified to the Commission by the hearing 
examiner for consideration of a proposed stipulation and agreement to 
cease and desist of respondent VCA Laboratories offered in settlement 
of this proceeding. 

Counsel supporting the complaint does not oppose this proposal 
stating that he believes the acceptance of the proposed stipulation 
would constitute an adequate settlement of the matter and that such a 
settlement would result in a great saving of time and expense. 

The Commission having considered the proposed settlement and 
being of the opinion that its acceptance would result in the elimina- 
tion of the complained of practices, and that, therefore, further 
proceedings herein are unnecessary : 

It ts ordered, That the proposed stipulation and agreement to cease 
and desist submitted by respondent VCA Laboratories be, and it 
hereby is, accepted. 

It is further ordered, That the case growing out of the complaint 
herein, be, and it hereby is, closed, without prejudice, however, to the 
right of the Commission to reopen the same or to take such further or 
other action against the respondents at any time in the future as may 
be warranted by the then existing circumstances. 
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In THE MATTER OF 


THE NIK-O-LOK COMPANY ET AL. 


DECISION IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION ACT 


Docket 6124. Complaint, Oct. 5, 1953—Decision, June 18, 1 954 


Where five corporations, including two wholly owned subsidiaries, which were 
engaged in the production of coin toilet locks, and in the leasing, installa- 
tion, and maintenance thereof in comfort stations and public restrooms, in 
hotels, railroad stations, bus stations, airport stations, and other public 
buildings; occupied a substantial and dominant position in the business of 
leasing such locks; were the sole members of an unincorporated association ; 
and were in competition except as competition had been restricted as below 
set forth— 

With intent and effect of restricting and injuring competition in commerce in the 
manufacture and production of said locks and in the leasing and mainte- 
nance thereof, and as part and parcel of a combination, conspiracy, coopera- 
tion, and planned common course of action; acting individually and through 
and by means of their said association— 

(a) Fixed prices and terms and conditions for the leasing, installation, and 
maintenance of their respective locks; refused to quote prices or other terms 
in the leasing of said locks where a member of their association had installa- 
tions; and arranged and agreed as to the portion of the proceeds from the 
installation of said locks to be allocated between them and their said 
customers ; 

(b) Engaged in collusive bidding; arranged for one respondent to receive a 

share or portion of the income which another respondent received from its 

installation ; abstained from soliciting each other’s customers and from the 
removal of each other’s locks at the solicitation of lessees, except in accord- 
ance with previous understanding and agreement, and otherwise refused to 
compete with each other in leasing or maintaining said locks; and exchanged 
from time. to time the locations of the installation of their locks as a means 
or method of assuring that there would be no competition between them- 

Selves; 

Allocated customers among themselves; united their facilities, acting under 

and through the association, to eliminate competitors, and to prevent others 

from engaging therein; and agreed to and did refuse to sell, or otherwise 
supply their respective locks to others desiring to purchase the same, and 
agreed to and did prevent such others from securing sources of supply ; and 

(d) Punished and penalized for violations of rules and practices established by 
respondents, through and by means of the association; arranged for each 
of respondents, as members of the association, to be kept fully informed as 
to the activities, rules, and practices of the association as a means and 
method whereby respondents effectuated the aforesaid acts and practices ; 
and employed the association as an instrumentality and means of carrying 


out and making effective the aforesaid combination, conspiracy, cooperation, 
and planned common course of action: 


(c 


— 
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Held, That such acts and practices were all to the prejudice of their competitors 
and to the public; had a dangerous tendency to hinder and preyent compe- 
tition and to create in respondents a monopoly in such business; and con- 
stituted unfair acts and practices and unfair methods of competition in 
commerce. 


Before Mr. James A. Purcell, hearing examiner. 

Mr. George W. Williams for the Commission. 

Mantel & Doyle, of Indianapolis, Ind., for Nik-O-Lok Co. and 
Pacific Nik-O-Lok Co., Inc. 

Mr. Lee Hervey and Mr. Nelson C. Doland, of Boonton, N. J., for 
General Service Co., Inc., and General Service Coin Lock Co., Inc. 

Sherpich, Gilbert, eben & Davis, of New York City, for ‘Ainevieah 
Coin Lock Co., Ine. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
_ and as set forth in the Commission’s “Decision of the Commission 
and Order to File Report of Compliance,” dated June 18, 1954, the 
initial decision in the instant matter of hearing examiner James A. 
Purcell, as set out as follows, became on that date the decision of the 
Commission. 


INITIAL DECISION BY JAMES A. PURCELL, HEARING EXAMINER 


STATEMENT OF THE CASE 


The Federal Trade Commission on October 5, 1953, issued a com- 
plaint charging respondents, The Nik-O-Lok Company, a corporation ; 
Pacific Nik-O-Lok Company, Inc., a corporation; General Service 
Company, Inc., a corporation; General Service Coin Lock Company, 
Inc., a corporation; and American Coin Lock Company, Inc., a cor- 
poration, with having violated the Federal Trade Commission Act by 
the use of unfair acts and practices and unfair methods of competition 
and by conspiring in divers particulars to hinder and restrict compe- 
tition in the manufacture, production, leasing and maintenance of 
coin operated toilet door locks. 

Thereafter respondents filed their respective answers by which they 
severally admitted all of the material allegations of the complaint 
and waived all intervening procedure and further hearing as to said 
facts. 

Thereafter the proceeding regularly came on for final consideration 
by the above-named Hearing Examiner upon the complaint and an- 
swers thereto and said Hearing Examiner, having duly considered the 
record herein finds that this proceeding is in the interest of the public 
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and makes the following findings as to the fact, conclusion drawn there- 
from, and order. 


FINDINGS OF FACT 
I. The Respondents 


(a) Respondent, The Nik-O-Lok Company, is a corporation or- 
ganized and doing business under the laws of the State of Indiana, 
with its principal office and place of business in the Terminal Building, 
110 North Illinois Street, Indianapolis, Indiana. 

(b) Respondent, Pacific Nik-O-Lok Company, Inc., is a wholly 
owned subsidiary of respondent, The Nik-O-Lok Company, organized 
and doing business under the laws of the State of California, with its 
principal office and place of business in the Pacific Electric Building, 
610 S. Main Street, Los Angeles, California. 

(c) Respondent, General Service Company, Inc., is a corporation 
organized and doing business under the laws of the State of Maryland, 
with its principal office and place of business located at 518 Main 
Street, Boonton, New Jersey. 

(d) Respondent, General Service Coin Lock Company, Inc., is a 
wholly owned subsidiary of General Service Company, Inc., organ- 
ized and doing business under the laws of the State of Maryland, with 
its principal office and place of business at 518 Main Street, Boonton, 
New Jersey. 

(e) Respondent, American Coin Lock Company, Inc., is a corpora- 
tion organized and doing business under the laws of the State of Maine, 
with its principal office and place of business at 453 Cottage Street, 
Pawtucket, Rhode Island. 


II. Business Engaged In 


Respondent companies are now, and have been, during the time 
hereinafter mentioned, engaged in the production, either through 
manufacture or otherwise, of coin toilet locks, and in the leasing, in- 
stallation and maintenance of said locks, which locks are placed either 
on the doors leading to comfort stations or on the doors leading to the 
toilet stalls in public restrooms located in hotels, railroad stations, 
bus stations, airport stations and other public buildings. 


III. Interstate Commerce 


Respondents are now and have been for more than five years last 
past, in the course of their aforesaid businesses, shipping or causing to 
be shipped said locks, in commerce, among or between the various 
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States of the United States and the District of Columbia, and during 
all of said time have carried on a constant course of trade and com- 
merce therein. 


IV. The Coin Lock Industry 


The coin lock industry consists of two distinct groups, namely, the 
“bought” lock manufacturers and the “lease” lock manufacturers. The 
former sell the coin locks outright, either to the owner or operator 
of public restrooms or to companies which are engaged in the business 
of leasing locks. The latter manufacturers rent their locks to the 
owners or operators of public restrooms and the income derived from 
such leasing is divided between the lessee and lessor according to the 
terms of the lease agreement. The respondents lease, and do not sell, 
said locks. There are but a few companies engaged solely in the busi- 
ness of selling locks outright. However, there are numerous com- 
panies who purchase such locks and who in turn lease them to owners 
or operators of public restrooms. | 


V. Respondents’ Position in the Industry 


Respondents occupy a substantial and dominant position in the 
business of leasing said locks and as such are able to and have, by 
combining and conspiring with each other, accomplished and are still 
accomplishing the illegal acts, practices and effects hereinafter set 
forth. 


VI. Use of the Coin Lock Manufacturers Association as a Means of 
Carrying out the Acts and Practices Charged 


Respondents are the sole members of an unincorporated association 
known as the Coin Lock Manufacturers Association, hereinafter re- 
ferred to as the “Association.” Said Association does not have per- 
manent offices nor a permanent place of business, but representatives of 
respondents meet as such an association several times a year. At 
such meetings they discuss their mutual problems. Said Association 
acts and has acted as a means and method whereby the respondents 
have carried on the acts and practices hereinafter set forth. 


VII. In Competition with Others 


The respondents are now and have been for more than five years last 
past, engaged in competition in leasing, installing and maintaining 
said locks, with one another and with others who are engaged in one or 
more of such activities in commerce, as “commerce” is defined in the 
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Federal Trade Commission Act, except as such competition has been, 
and is now restricted, hindered, lessened or restrained by the acts and 
practices of the respondents, as hereinafter described. 


VIII. Specific Violations 


For more than five years last past, and continuing to the present 
time, the respondents, acting individually and through and by means 
of the aforesaid Association, for the purpose and with the effect of 
restricting and hindering competition in commerce, in the manufac- 
ture and production of coin toilet locks, and in the leasing and main- 
tenance of same, have, through combination, conspiracy, cooperation 
and planned common course of action, and as part and parcel thereof, 
done and performed, and are still doing and performing, the following. 
acts and practices: 

1. Fixed prices and the terms and conditions for the leasing, in- 
stallation and maintenance of their respective locks. 

2. Refused to quote prices or other terms in the leasing of said locks 
where a member of respondent Association has installations. 

3. Arranged and agreed as to the portions of the proceeds from the 
installation of said locks to be allocated to themselves and to their 
customers. 

4, Engaged in collusive bidding. 

5. Arranged for one respondent to receive a share or portion of the 
income which another respondent received from its installation. 

6. Abstained from soliciting each other’s customers and from the 
removal of each other’s locks at the solicitation of lessees, except in 
accordance with previous understanding and agreement, and otherwise 
refused to compete with each other in leasing or maintaining said locks. 

7. Exchanged from time to time the locations of the installation of 
their locks as a means or method of assuring that there would be no 
competition between themselves. 

8. Allocated customers among themselves. 

9. United their facilities, acting under and through the Association, 
to eliminate competitors, and to prevent others from engaging therein. 

10, Agreed to refuse, and have refused to sell, or otherwise supply 
their respective locks to others desiring to purchase the same, and have 
agreed to prevent, and have prevented such others from securing 
sources of supply. 

11. Punished and penalized for violations of rules and practices 
established by respondents, through and by means of the Association. 

‘ 12. Arranged for each of respondents, as members of the Associa- 
tion, to be kept fully informed as to the activities, rules and practices. 
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of the Association as a means and method whereby pig cauciirs 
effectuated the aforesaid acts and practices. 

13. Employed the Association as an instrumentality and means of 
carrying out and making effective the aforesaid combination, con- 
spiracy, cooperative and planned common course of action. 


IX. Stipulation Affecting Respondent American Coin Lock Company 
Respecting Use and Payment for “Sterileseats”. 


Respondent, American Coin Lock Company, Inc., as set forth in a 
stipulation between counsel and appearing of record herein, not only 
is engaged in the activities hereinabove set forth, but is also engaged 
in the installation of “Sterileseats,” a toilet seat which, under agree- 
ment with location owners, this respondent places in toilet cubicles, 
rest rooms and the like. All such places where “Sterileseats” are 
installed are serviced with coin lock devices hereinabove referred to, 
and there is no practical method by which collections may be effected 
for use of the seats aside from a portion or percentage of the “take” 
from the use of such coin locks attached to the outside door of each 
compartment. Therefore, a provision in this behalf, saving to this 
respondent the privilege of securing payment for their “Sterileseats” 
will be incorporated in the order to follow, which proviso will not, 
however, affect the obligation of said respondent to fully observe and 
comply with the terms of said order as to all of the remaining provl- 
sions thereof. 


CONCLUSIONS 


The acts and practices hereinabove found are all to the prejudice 
of competitors of respondents and to the public, have a dangerous 
tendency to hinder and prevent competition in the sale, scaly ahha 
ates installation and maintenance of coin toilet hale in “com- 
merce,” within the intent and meaning of the Federal Trade Commis- 
sion Act; have a dangerous tendency to create in respondents a monop- 
oly in the sale, distribution, leasing, installation and maintenance 
of coin toilet locks in said commerce, and constitute unfair acts and 
practices and unfair methods of competition within the intent and 
meaning of Section 5 of the Federal Trade Commission Act, as 
amended. 

ORDER 


It is ordered, That the respondents, the Nik-O-Lok Company, Pa- 
cific Nik-O-Lok Company, Inc., General Service Company, Inc., Gen- 
eral Service Coin Lock Company, Inc., and American Coin Lock 
Company, Inc., their officers, directors, agents and employees, directly 
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or indirectly, in or in connection with, the selling, leasing, installing 
or maintaining, in commerce, between and among the several states 
of the United States, and the District of Columbia, coin toilet locks, 
do forthwith cease and desist from entering into, cooperating in, 
carrying out or continuing in any combination, conspiracy, agreement, 
understanding, or planned common course of action between any two 
or more of said respondents, or between one or more of said respondents 
and any person or persons so engaged in any line of commerce as 
to ordinarily compete with any of said respondents, to do or perform 
any of the following acts or things, namely: 

1. Fixing the prices, terms or conditions for leasing, installing 
and maintaining of their respective locks. 

2. Refusing to quote prices or other terms in the leasing of said 
locks where a member of the Association has installations. 

3. Entering into or carrying out any arrangement as to, or per- 
taining to, the portion of the proceeds from the installation of said 
locks to be allocated to the lessees or customers thereof. 

4, Engaging in collusive bidding. 

5. Entering into any arrangement whereby one manufacturer or 
lessor of said machines is to receive any portion or share of the income 
which another manufacturer or lessor receives from the installation 
of its machines. 

6. Abstaining from soliciting each other’s customers, and from dis- 
placing each other’s installations at the solicitation of lessees except 
in accordance with the agreement or understanding between them. 

7. Exchanging with each other locations of their installations. 

8. Allocating customers. 

9. Uniting their facilities or acting, by or through the Association, 
or by any other means or method, for the purpose, or with the effect 
of, eliminating competitors or of preventing or attempting to prevent 
new competition. 

10. Agreeing to refuse, or refusing, to sell or otherwise supply their 
said locks to others desiring to purchase the same. 

11. Agreeing to prevent or preventing others from securing said 
locks from any sources of supply other than the respondents. 

12. Punishing or penalizing, by any means or methods, for any vio- 
lation of any rules or practices established or promulgated by the 
Association, or any similar Association to which the respondents 
belong or are affiliated. 

_18. Keeping each other informed as to the activities, rules, or prac- 
tices of the Association, or any similar group or association to which 
the respondents belong, or to which they are affiliated, for the purpose 


of effectuating, or attempting to effectuate, any of the prohibitions or 
injunctions contained in this order. 
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14. Using. or employing the Association, or any other association or 
group to which the respondents belong, or with which they are affili- 
ated, or through any other means or method, for the purpose or with 
the effect of carrying out or attempting to carry out any of the pro- 
hibitions or injunctions of this order. 

Provided, however, That nothing contained in subparagraphs 3 and 
5 of this order shall be construed to prohibit any lawful license 
arrangement or lawful lease arrangement by respondent American 
Coin Lock Company, Inc., whereby the use of Sterileseats are licensed 
or leased in return for a percentage or share of the income received 
by another from the installation of locks. 


ORDER TO FILE REPORT OF COMPLIANCE 


It is ordered, That the respondent herein shall within sixty (60) 
days after service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
it has complied with the order to cease and desist [as required by 
said declaratory decision and order of June 18, 1954]. 
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In THE MATTER OF 


LAMAR J. GORE DOING BUSINESS AS LAMARR 
PORTRAIT COMPANY 


DECISION IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL 
TRADE COMMISSION ACT 


Docket 6169. Complaint, Feb. 10, 1954—Decision, June 20, 1954 


Where an individual engaged in the interstate sale and distribution of photo- 
graphic enlargements and frames therefor through field representatives 
whom he supplied with sample enlargement, frames, and other supplies, 
including suggested sales talks, and who solicited prospective purchasers 
under a practice in accordance with which the first representative advised 
the purchaser of an enlargement that another would call upon him at a later 
date, show proofs, and exhibit suitable frames but with no obligation to 
purchase, and collected at that.time all or a part of the purchase price of 
the enlargement— 

(a) Falsely represented, in soliciting for the sale of said enlargements, that the 
product would be finished or painted by hand in oil by some famous named 
artist, would be equal in appearance, quality, and workmanship to the 
samples exhibited, and that the price of $5.95 or $9.90 charged therefor was 
a special and reduced price; 

(b) Neglected to advise the purchaser of the enlargement, at the time of pur- 

_ chase, that the finished product would be of a special shape requiring a 
special frame which the representative stated to the purchaser, when exhibit- 
ing the proofs alongwith the frame, could be purchased only from 
respondent: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and constituted unfair and deceptive acts and 
practices in commerce. 


Before Mr, William L. Pack, hearing examiner. 
Mr. William J. Tompkins for the Commission. 
Wingo & Finch, of Hattiesburg, Miss., for respondent. 


DEcISION OF THE CoMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, and 
as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated June 20, 1954, the initial 
decision in the instant matter of hearing examiner William L. Pack, as 
set out as follows, became on that date the decision of the Commission. 


INITIAL DECISION BY WILLIAM L. PACK, HEARING EXAMINER 


The complaint in this matter charges respondent with the use of 
unfair and deceptive acts and practices in commerce in violation of 
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the Federal Trade Commission Act. After the filing of respondent’s 
answer to the complaint, counsel supporting the complaint and counsel 
for respondent entered into a stipulation of facts which provides 
that, subject to the approval of the hearing examiner, the statement of 
facts included in the stipulation may be taken as the facts in the pro- 
ceeding and in lieu of evidence in support of or in opposition to the 
charges in the complaint, and that the hearing examiner may proceed 
upon such statement of facts to make his initial decision, stating his 
findings as to the facts, including inferences which may be drawn from 
the facts stipulated, and his conclusion based thereon, and enter his 
order disposing of the proceeding without the filing of proposed find- 
ings or conclusions or the presentation of oral argument. The stipu- 
lation further provides that if the proceeding should come before the 
Commission upon appeal from the initial decision of the hearing exam- 
iner or by review upon the Commission’s own motion, the Commission 
may, if it so desires, set aside the stipulation and remand the case to 
the hearing examiner for further proceedings under the complaint. 
The stipulation having been approved by the hearing examiner, and 
the proceeding having regularly come on for final consideration upon 
the complaint, answer, and stipulation, the hearing examiner finds 
that this proceeding is in the interest of the public and makes the 
following findings as to facts, conclusion drawn therefrom, and order. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent Lamar J. Gore is an individual doing 
business under the trade name of LaMarr Portrait Company, with his 
office and principal place of business located at 1903 Hardy Street, 
Hattiesburg, Mississippi. 

Par. 2. Respondent. is engaged in the sale of photographic enlarge- 
ments and frames therefor to the purchasing public. In the course 
and conduct of his business respondent causes his photographic en- 
largements and frames, when sold, to be transported from his place of 
business in the State of Mississippi to purchasers located in various 
other states. He maintains a course of trade in such products in 
commerce among and between the various states of the United ghey 
the volume of such trade being substantial. 

Par. 3. Respondent employs field representatives who call upon 
prospective purchasers in their homes and solicit the sale of enlarge- 
ments and frames. Respondent furnishes his representatives. with 
sample enlargements, frames and other materials and supplies, in- 
cluding suggested sales. talks, which the representatives use in solicit- 
ing the sale of enlargements and frames therefor. When soliciting 
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the sale of enlargements, the representatives exhibit the sample en- 
largements and state that they are hand painted with oils by a famous 
artist and that, if the prospect desires to purchase an enlargement, it 
will be finished or painted by hand in oil by such artist or some other 
artist and will be equal in appearance, quality and workmanship to 
the samples exhibited; and that the price of $5.95 or $9.90 charged for 
an enlargement is a special and reduced price. In case the prospect 
agrees to buy an enlargement, the representative then states that an- 
other representative will call upon the purchaser at a later date and 
show a proof or bromide of the enlargement and that, while the fin- 
ished enlargement does not come with a frame, such representative 
will exhibit suitable frames at the time he shows the proof but that 
there is no obligation to purchase one. In the event a sale is made, 
the first representative collects all or a part of the purchase price. 
When the proofs are later exhibited to the purchaser, along with 
frames, by the second representative, the purchaser is informed and 
learns for the first time that the finished enlargement will be of a 
special shape requiring a special frame which the representative states 
can only be purchased from respondent. 

Par. 4. These representations are false and misleading. Actually, 
the enlargements are not finished or painted by any artist or by hand 
or in oil. The finished enlargements delivered to purchasers are 
inferior in appearance, in quality and in workmanship to the samples 
exhibited. The prices of $5.95 and $9.90 are not special or reduced 
prices for the enlargements but are the prices at which respondent 
usually and regularly sells them. 

Par. 5. It appears that the representations in question, while made 
to prospective purchasers by respondent’s field representatives in the 
regular course of their employment, were never authorized by re- 
spondent, being made without his knowledge, consent or approval, and 
that respondent had instructed his representatives to make no mis- 
representations regarding his products. 

Par. 6. The use of the representations set forth above has the tend- 
ency and capacity to mislead and deceive a substantial portion of the 
purchasing public with respect to respondent’s products, and the tend- 
ency and capacity to cause such members of the public to purchase 
such products as a result of the erroneous and mistaken belief so en- 
gendered. And the failure of respondent’s representatives to dis- 
close, prior to the taking of an order and the payment by the pur- 
chaser of the purchase price or a part thereof, that the enlargements 
are of a special shape for which frames can be purchased only from 
respondent has the tendency and capacity to induce members of the 


public to purchase respondent’s enlargements when they would not 
have done so had such fact been disclosed. " 3 
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CONCLUSION 


The acts and practices of respondent as herein found are all to the 
prejudice of the public and constitute unfair and deceptive acts and 
practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER 


_ It is ordered, That the respondent, Lamar J. Gore, an individual 
doing business as LaMarr Portrait Company, or under any other 
name, his agents, representatives and employees, directly or through 
any corporate or other device, in connection with the offering for sale, 
sale and distribution in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, of photographic enlargements or 
frames, do forthwith cease and desist from: 

1. Representing, directly or by implication, 

(a) That said enlargements are finished or painted by hand or in 
oil, unless such is the fact. 

(b) That said enlargements are equal in appearance, quality, work- 
manship, or in any other respect to samples exhibited, unless such 
is the fact. 

(c) That any price is a special or reduced price when it is the 
price at which said enlargements are usually and regularly sold. 

2. Concealing from, or failing to disclose to, customers at the time 
enlargements are ordered that the finished enlargement will be so 
shaped or designed that it can ordinarily be used only in an odd-style 
frame which is sold by respondent. 


ORDER TO FILE REPORT OF COMPLIANCE 


It ts ordered, That the respondent herein shall within sixty (60) 
days after service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
it has complied with the order to cease and desist [as required by said 
declaratory decision and order of June 20, 1954]. 
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In THe MatTrer OF 


ZONITE PRODUCTS CORP. AND H. W. KASTOR & SONS 
ADVERTISING CO., INC. 


Docket 4755. Order and opinion, June 23, 1954 


Mr. R. P. Bellinger for the Commission. 

Littlefield & Marshall, of New York City, for Zonite Products Corp. 

Mr. Harris F. Williams and Mr. B. Blakeney Harris, of Chicago, 
IIL, for H. W. Kastor & Sons Advertising Co., Inc. 


Orprer Ruitine on Morton or RespoNDENT ZONITE Propucts 
CorPORATION 


This matter having come on to be heard upon the motion of the 
respondent above named which requests under date of March 25, 1954, 
that this proceeding be reopened and that subparagraph (a) ‘of 
Paragraph 1 of the order to cease and desist as entered herein on May 
17, 1944, be stricken and eliminated ; and 

The Commission having duly considered such motion and the 
answer in opposition thereto as filed by counsel who appeared in sup- 
port of the complaint, and having concluded for the reasons stated in 
the accompanying opinion that the motion should be denied: 

It is ordered, 'That the respondent’s motion be, and it hereby is, 
denied. 

OPINION OF THE COMMISSION 


By Carrerra, Commissioner : 

This matter came on for our consideration upon the letter dated 
March 25, 1954, and submitted on behalf of Zonite Products Corpora- 
tion by its Vice President-Treasurer, requesting that the order to 
cease and desist heretofore entered by the Commission on May 17, 
1944, be modified by striking or eliminating subparagraph (a) of 
Paragraph 1 therefrom. Answer in opposition to the granting of 
such request has been filed by counsel who appeared in support of the 
complaint during the course of the original proceedings, and we are 
treating such letter as a motion duly filed on this respondent’s behalf. 

The provision of the order to which the request relates forbids the 
dissemination in commerce of any advertisement relating to the 
medicinal preparations “Zonite Liquid” and “Zonitors” which repre- 
sents, directly or by inference: 
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' “(a) That said preparations will destroy all germs or bacteria in 
the genital tract, or destroy germs or bacteria which they contact in 
the genital tract, or that they constitute a treatment for infections of 
the genito-urinary tract, unless it is clearly and conspicuously revealed 
in immediate connection therewith that it is not always possible for 
said preparations to contact all germs and bacteria in the genito- 
urinary tract.” 

In support of the motion, it is stated that other companies in pro- 
moting sales of their feminine hygiene preparations have for many 
years been disseminating advertisements containing statements similar 
to those to which the proscriptions of the challenged paragraph relate 
but that no revealing statements, however, have been included in them 
to the effect that it is not always possible to contact all germs in the 
genito-urinary tract as required of respondent in similar circumstances 
under the order. The motion contends that the apparent failure of 
the Commission following its decision in the instant case to institute 
additional proceedings directed to practices used in connection with 
the advertising of similar products and the serious competitive dis- 
advantage assertedly stemming from the respondent’s compliance with 
the order support conclusions that requirements for disclosures or 
revealing statements no longer are deemed by the Commission to be 
in the public interest and that elimination of such requirement in con- 
nection with respondent’s future advertising would be in the public 
interest. 

. Under the Federal Trade Commission Act, the Commission is em- 
powered and directed to prevent the use of unfair methods of com- 
petition in commerce and unfair and deceptive acts and practices in 
commerce and it is the intention and purpose of the Commission, in 
keeping with that mandate, ultimately to reach all who violate the 
laws administered by the Commission. The circumstance that the 
Commission has not instituted additional proceedings directed to 
practices engaged in by others in connection with the advertising 
and sale of products used for feminine hygiene purposes should not 
be construed as indication that the Commission regards the dissemina- 
tion of advertisements in commerce which are in fact false or mis- 
leading as other than unlawful, or that it has determined as a matter 
os administrative policy that advertisements which are false by reason 
of a failure to reveal facts material in the light of other representa- 
tions made therein are not appropriate subjects for corrective action 
in the public interest. In appraising the foregoing contentions of 
the respondent, it must be noted also that elimination from the order 
of the provision as challenged manifestly would free respondent from 
403443—57——66 
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its restraints against unqualified representations to the effect, among 
others, that the respondent’s preparations are effective in destroying 
germs and bacteria in the genital tract and constitute adequate treat- 
ments for infections in the genito-urinary tract. These representa- 
tions, and others as formerly used by respondent in its advertising, 
were found to be false, misleading, and grossly exaggerated and no 
rational basis exists for an assumption that such representations, if 
resumed, would not have the same capacity and tendency to mislead 
the purchasing public and to induce the purchase of respondent’s prep- 
arations under such erroneous and mistaken beliefs as characterized 
their use in the first instance. Elimination of the provision as re- 
quested, therefore, would essentially serve to subordinate the interests 
of the consuming public to other considerations and the contentions 
that such modification is required in the public interest either by 
reason of a change in Commission policy or in recognition of competi- 
tive advantages assertedly denied to respondent must be rejected. 

As additional grounds for requesting elimination of this paragraph 
of the order, it is contended also that no adequate standard is provided 
as to when the revealing statement or qualifying phrase there referred 
to should be used, that such provision is seriously deficient as a guide 
either to respondent or to members of the Commission’s staff whose 
duties look to securing compliance with and enforcement of the 
Commission’s orders to cease and desist and that any attempted en- 
forcement thereof would be impracticable. If well taken as to this 
particular provision, these alleged deficiencies would be equally appli- 
cable to subparagraph (b), the next succeeding provision of the order 
to cease and desist, respecting which no request for its elimination 
appears in the motion. 

As to the argument that “no adequate standard is provided as to 
when the qualifying phrase is required”, we note that the order specifi- 
cally relates to advertisements for the preparations which are dissemi- 
nated in commerce or disseminated by any means for the purpose of 
inducing or which are likely to induce, directly or indirectly, their 
purchase in commerce. Furthermore, as expressly stated by the re- 
spondent in its letter of March 25, 1954, “The effect of the * * * 
order quoted above is to require this company, in advertising its prod- 
ucts Zonite Liquid and Zonitors, to reveal conspicuously that it is not 
always possible for said preparations to contact all germs or bacteria 
in the genito-urinary tract, in immediate connection with certain 
representations.” The representations to which the challenged sub- 
paragraph refers, manifestly, are clearly described and identified in 
its provisions. It is true, however, that such language does not 
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attempt the obviously impracticable task of enumerating or calling 
a roll of the diverse words, phrases and statements which, if used in 
various situations and word settings, would imply that the respond- 
ent’s preparations can be relied upon to afford the benefits referred to 
in the conditions under which they are to be used. This circumstance, 
however, does not mean that the order is lacking in clarity as to when 
the revealing statement should be used or deficient as a guide in that 
respect or that its enforcement would be impracticable. It nowise 
appearing that the scientific facts which were bases for the findings as 
to the facts issuing in the original proceeding have changed or are 
erroneous, we have concluded that modification of the order as re- 
quested is not required in the public interest, and our order which is 
issuing separately here accordingly denies the respondent’s motion. 
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In tHE Matrer oF 


THE, LEBLANC CORP, ET AL, 
Docket 5925. Amended complaint, Feb. 8, 1952—Decision, June 24, 1954 


Charge: Advertising falsely’ therapeutic qualities, composition, testimonials, 
etc. ; in connection with sale of “Hadacol” drug preparation. 


Before Mr. Abner EL. Lipscomb, hearing examiner. 

Mr. Joseph Callaway for the Commission. 

Cahill, Gordon, Reindel & Ohl, of New York City, and Cahill, 
Gordon, Zachry & Reindel, of Washington, D. C., for The LeBlanc 
Corp. 

Voorhies c& Labbe, of Lafayette, La., and Mr. Robert EL. Freer, of 
Washington, D. C., for Dudley J. LeBlanc. 


DECISION OF THE CoMMISSION 


This matter coming on to be heard by the Commission upon its re- 
view of the hearing examiner’s initial decision dismissing the com- 
plaint herein ; and 

The Commission having considered the entire record and being of 
the opinion that said initial decision is appropriate to dispose of the 
proceeding : 

It is ordered, That the hearing examiner’s initial decision, a copy of 
which is attached, shall, on the 24th day of June 1954, become the 
decision of the Commission. 

Commissioner Mead not participating. 


INITIAL DECISION BY ABNER E. LIPSCOMB, HEARING EXAMINER 


On February 8, 1954, counsel for the Trustee of the Estate of the 
LeBlanc Corporation submitted his thirteenth motion for a further 
extension of time within which to answer the complaint herein, and 
counsel supporting the complaint responded thereto by submitting 
a motion to dismiss the complaint without prejudice. To this motion 
respondents have offered no opposition. 

The original complaint herein was issued on September 28, 1951, 
and an amended complaint on February 8, 1952. These documents 
allege that respondent corporation and Dudley J. LeBlanc, individu- 
ally and as President and Sales Manager of the LeBlanc Corporation, 
have violated Sections 5 and 12 of the Federal Trade Commission Act 
by the dissemination of false advertisements of a preparation desig- 
nated “Hadacol.” A1l alleged violations are asserted to have occurred 
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during the period during which the respondent corporation was under 
the control and management of the individual respondent, Dudley J. 
LeBlanc. 

Counsel supporting the complaint avers that shortly after the 
Issuance of the original complaint, and before the time for filing 
answer thereto had expired, the corporate respondent went into bank- 
ruptcy under the jurisdiction of the United States District Court for 
the Southern District of New York. Subsequently the corporate re- 
spondent has been under the control of the trustee appointed by the 
Court, who has given repeated assurances that the corporate respond- 
ent would not violate the provisions of the Federal Trade Commission 
Act. As a result, repeated motions of counsel for the Trustee for 
the Estate of the LeBlanc Corporation, requesting extensions of time 
for the filing of an answer to the complaint herein, pending decisions 
to liquidate or to reorganize that corporation, have been granted. 

Counsel supporting the complaint states that it is believed that re- 
spondent Dudley J. LeBlanc now has no voice in the management and 
control of the business of the corporate respondent. Counsel further 
states that it is believed that no advertising disseminated since the 
issuance of the original complaint contains any violations alleged 
therein or in the amended complaint. Furthermore, counsel assert 
that they expect the corporate respondent to be reorganized with new 
capital, new management, and new ownership and control. 

Counsel supporting the complaint concludes, firstly, that if the plan 
for reorganization does not succeed, the affairs of the corporate re- 
spondent will be terminated by the Bankruptcy Court, in which event 
there will be no point in a continuation of this proceeding. Secondly, 
he concludes, presumptively, that if the plan for reorganization does 
succeed, the corporate respondent will operate thereafter under new 
management, which will have had no connection with the management 
which was in control at the time of the alleged violations of law set 
forth in the original and amended complaints. Thirdly, he concludes 
that if the newly-reorganized corporate respondent should disseminate 
false advertising of the preparation now known as “Hadacol,” a new 
complaint should issue, based upon those violations rather than upon 
violations alleged to have occurred more than two years ago. 

Since the factual statements and conclusions presented by counsel 
‘supporting the complaint are unquestioned, and since it appears that 
his conclusions are reasonable in the light of the circumstances shown, 
it is believed that his motion should be granted. Accordingly, 

It is ordered, That the complaint and amended complaint herein be, 
and the same hereby are, dismissed without prejudice to the right of 
the Commission to take such further action as future facts may 
warrant. 
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In THE MATTER OF 


EXCEL AUTOMATIC PRODUCTS, INC., ET AL. 


DECISION IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE 
COMMISSION ACT 


Docket 6063. Complaint, Nov. 21, 1952—Decision, June 25, 1954 


Where a corporation and its two responsible officers, engaged in the manufac- 
ture and competitive interstate sale and distribution of their ‘“Taylor- 
Made Dry Shaver”— 

(a) Falsely represented in printed booklets and pamphlets distributed to pros- 
pective purchasers that their said product soothed the skin as it shaved ; 

(b) Falsely represented, as aforesaid, that its cutting parts were precision 
ground, were made of the highest grade surgical steel, were properly tem- 
pered, and were self-sharpening ; 

(ec) Represented, as aforesaid, that it was fully and unconditionally guaranteed 
against defective workmanship and materials and that necessary repairs 
and replacement of defective parts would be made without charge; when 
in fact they exacted a handling charge of 50¢ for each shaver returned for 
such repairs or replacement ; and 

(d) Represented that the usual and customary retail price of their said product 
was $19.50 in the United States through attaching thereto, before shipment 
to purchasers, a tag so stating; when in fact said price was fictitious and 
greatly in excess of the amount at which said product was ever sold: 

Held, That such acts and practices were all to the prejudice and injury of the 
public and of their competitors and constituted unfair and deceptive acts 
and practices in commerce and unfair methods of competition therein. 


Before Mr. John Lewis, hearing examiner. 
Mr. Andrew 8S. Scott, Jr. and Mr. William J. Tompkins for the 


Commission. 
Mr. Joseph Bohrer, of Newark, N. J., for respondents. 


DECISION OF THE COMMISSION 


Pursuant to Rule XXII of the Commission’s Rules of Practice, 
and as set forth in the Commission’s “Decision of the Commission and 
Order to File Report of Compliance,” dated June 25, 1954, the initial 
decision in the instant matter of hearing examiner John Lewis, as 
set out as follows, became on that date the decision of the Commission. 


INITIAL DECISION BY JOHN LEWIS, HEARING EXAMINER 
STATEMENT OF THE CASE 


The Federal Trade Commission issued its complaint against the 
above-named respondents on November 21, 1952, charging them with 
the use of unfair and deceptive acts and practices and unfair methods 
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of competition in commerce in violation of the Federal Trade Com- 
mission Act. Said respondents, after being duly served with the 
complaint herein, filed their answer, in which they admitted the 
jurisdictional allegations of the complaint, but denied having engaged 
in any illegal practices as alleged in the complaint. 

Pursuant to notice, hearings were held before the undersigned hear- 
ing examiner, theretofore duly designated by the Commission to 
hear this proceeding, on the dates and at the places following: On 
February 16, 1953, in New York, New York; on February 27, 1953, 
in Washington, D. C.; on April 13, 1953, May 27, 1953, and August 7, 
1953, in New York, New York. 

At said hearings testimony and other evidence were offered in sup- 
port of and in opposition to the allegations of the complaint, which 
‘testimony and other evidence were duly recorded and filed in the office 
of the Commission. Both sides were represented by counsel, partici- 
pated in the hearings, and were afforded full opportunity to be heard, 
to examine and cross-examine witnesses, and to introduce evidence 
bearing on the issues. Counsel supporting the complaint and counsel 
for respondents both waived opportunity to argue orally before the 
hearing examiner. However, they availed themselves of the oppor- 
tunity for filing proposed findings and conclusions, together with the 
reasons therefor, which have been carefully considered by the 
examiner. 

Upon consideration of the entire record herein, and from his ob- 
servation of the witnesses, the hearing examiner makes the following: 


FINDINGS OF FACT 
I. The business of respondents 


Respondent Excel Automatic Products, Inc., is a corporation 
organized, existing and doing business under and by virtue of the laws 
of the State of New Jersey, with its office and principal place of 
business located at 57-59 Twelfth Avenue, Newark, New Jersey. 
Respondents Stephen J. Gwoosh and Clarence E. Taylor are presi- 
dent and vice president, respectively, of the corporate respondent 
and formulate, direct and control the policies, acts and practices 
of said respondent, including the acts and practices hereinafter found. 
Their address is the same as that of the corporate respondent. Said 
respondents are now, and for more than two years last past have been, 
engaged in the manufacture, sale and distribution of a product des- 
ignated as Taylor-Made Dry Shaver. 

Respondents cause their product, when sold, to be transported from 
their place of business in the State of New Jersey to purchasers thereof 
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located in various other states of the United States and in the District 
of Columbia. Said respondents maintain, and at all times mentioned 
herein have maintained, a course of trade in said product in com- 
merce among and between the various states of the United States and 
in the District of Columbia. Their volume of trade in said product 
has been, and is, substantial. 


II. The unfair and deceptive practices 
a A. Background and issues 


The complaint charges respondents with having made certain false, 
misleading and deceptive statements with respect to the quality, value 
and price of their product in printed booklets and pamphlets dis- 
tributed to prospective purchasers and on price tags attached to said 
product. In their answer, as filed, respondents admitted having 
made certain of the statements and representations attributed to 
them, but denied that any of such statements or representations were 
false, misleading and deceptive. However, at the initial hearing held 
herein, counsel for respondents and counsel supporting the complaint 
entered into a stipulation modifying the original answer filed by re- 
spondents, as a result of which stipulation it was agreed that respond- 
ents admitted having made all of the statements and representations 
set forth in the complaint, and admitted further that said statements 
and representations were false, misleading and deceptive, with the 
exception of the representation that respondents’ product “will render 
effective and satisfactory service as a dry shaver.” With respect to 
the last-mentioned representation, respondents denied the falsity 
thereof. Respondents having admitted all of the allegations of the 
complaint, except that concerning whether their shaver will render 
effective and satisfactory service as a dry shaver, no proof was offered 
in support of or in opposition to the other allegations of the complaint, 


and all of the testimony and other evidence adduced at the hearing 
was with respect to this single issue. 


B. The representations made 


It has been stipulated, and is so found by the hearing examiner, that 
respondents, for the purpose of inducing the purchase of their product, 
Taylor-Made Dry Shaver, have made the following representations, 
either directly or by implication, in printed booklets and pamphlets 
distributed to prospective customers or purchasers thereof: 

1. That their product will render effective and satisfactory service 
as a dry shaver; 

2. That it soothes the skin as it shaves; 
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8. That its cutting parts are precision-ground, are made of the 
highest. grade surgical steel,,are properly. tempered and are. self- 
sharpening; : 

4, That it is fully and unconditionally guaranteed against defective , 
workmanship and materials; 

5. That necessary repairs and replacement of defective parts will be 
made without charge. 

It has been further stipulated, and is so found by the examiner, that 
before respondents ship their products to purchasers, they attach a 
tag thereto containing a statement that the price of the shaver in the 
United States is $19.50. It is found that by means of the statement 
appearing on the said tag, respondents represent that the usual and 
customary retail price of their said product is $19.50 in the United 
States. 


C. The falsity of the representations 


It is admitted by respondents, and is so found by the hearing exam- 
iner, that certain of the statements and representations made with 
respect to their product, as above found, are false, misleading and 
deceptive in the following respects: 

1. Respondents’ product does not soothe the skin as it shaves; 

2. Its cutting parts are not precision-ground, are not made of the 
highest grade surgical steel, are not properly tempered, and are not 
self-sharpening ; 

3. The said product is not fully or unconditionally guaranteed 
against defective workmanship or materials; 

4. Respondents do not make necessary repairs or replacements of 
defective parts under. the aforesaid guarantee without charge, but 
exact a handling charge of 50 cents for each shaver returned for re- 
pairs or replacement of defective parts; 

5. The price of $19.50, represented as the usual and customary 
retail price of their product in the United States, is a fictitious price 
and is greatly in excess of the amount at which said product was ever 
sold. 

The only issue on which there is any dispute is that as to whether 
respondents’ shaver will render effective and satisfactory service as 
a dry shaver. In support of his contention that respondents’ shaver 
will not perform satisfactorily counsel in support of the complaint 
relies on the testimony of two individuals who purchased and briefly 
used the shaver, on the testimony of three employees of the National 
Bureau of Standards who conducted shaving tests with respondents’ 
shaver, and on the testimony of two representatives of competing 
electric shaver companies. In support of their position that their 
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shaver will render effective and satisfactory service respondents rely 
on the testimony of three customers who actually used the shavers for 
periods varying from one month to approximately ten months, and 
on shaving tests conducted by the New York Testing Laboratories. 


1. Evidence in support of the complaint 


The two individual customers called by counsel in support of the 
complaint testified that when they attempted to use respondents’ 
shaver it would not shave, and that they sent it back to respondents 
under the guarantee. According to one of the individuals, when the 
shaver was returned to him by respondents it still would not shave. 
The other individual testified that when the shaver was returned it 
did cut some hair, but he claimed that it did not give him a “good, 
clean shave.” Both witnesses admitted having strong, tough beards 
and indicated that they had had no previous experience with electric 
shavers. 

The tests at the National Bureau of Standards were conducted 
under the supervision of S. H. J. Womack, an electrical engineer. 
The tests consisted of Womack and two of his associates attempting 
to shave with several of respondents’ shavers and with two other 
brands of shavers, and then measuring the length of the hairs cut. 
Womack gave the following account of his experience with the shav- 
ers: After acquiring a two-days’ growth of beard he attempted to 
shave with one of respondents’ shavers but found, after ten minutes, 
that it only cut his hair “slightly.” He then let his beard grow for 
another ninety hours and again attempted to shave but found, after 
five minutes, that it shaved “very poorly.” Upon examining the 
shaver under microscope, Womack found that the upper and lower 
cutting plates were not in contact for about one third the length of the 
cutting head. Two days later Womack attempted to shave with 
another of respondents’ shavers and found that although it did cut 
hairs, the results were poor and not uniform, and that his face was 
irritated. After using respondents’ shaver on one side of his face, 
Womack attempted to use a Schick shaver on the other side and found 
that he was able to get a “smooth” shave within five minutes. He 
measured the length of the cut hairs remaining on his face with an 
instrument known as a “feeler-gauge,” and found that the length of 
the hair which had been cut by respondent’s shaver was 14/1000 of 
an inch, while the hair cut by the Schick shaver was 8/1000 of an 
inch. When Womack was asked how much hair on his face was 
actually cut to any extent by respondent’s shavers, he estimated that 
only about one percent was cut with the first shaver and about three 
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percent with the second shaver; but he admitted that he had made 
no notation of these figures at the time of the experiments and that 
there was nothing in his report of the tests to substantiate these esti- 
mates. Womack also testified that the upper platen (cutting head) 
on respondents’ shaver measured 14/1000 of an inch, and expressed 
the opinion that the thickness of the platen affected the cutting ability 
of the shaver. 

The test conducted by the second witness from the Bureau of 
Standards, Richard W. Armstrong, consisted of shaving the hair 
on his wrist for a distance of two square inches with one of respond- 
ents’ shavers and then performing the identical operation with a 
Philip’s shaver. Although respondents’ shaver cut all the hair to 
some extent, Armstrong testified that upon measuring the remaining 
hair with a feeler-gauge, he found that it measured 14/1000 of an 
inch in length, while similar measurements of the hair after being cut 
with a Philip’s shaver revealed the length of the remaining hair as 
8/1000 of an inch. Although Armstrong claimed that he also 
attempted to use respondents’ shaver on his face and could not get 
satisfactory results, he admitted that he had made no record of this 
test in his notes of the experiments and that, with respect to this part 
of the test, he could not “recall precisely enough to testify.” 

The third witness from the Bureau of Standards, Leon D. Orbach, 
testified to having used two different shavers of respondents on two 
different days, after acquiring a beard of several days’ growth. On 
the first occasion he observed that while some of the hair was cut after 
five minutes of shaving, the largest portion remained uncut. On the 
second occasion, while more of the hair appeared to be cut, a consider- 
able amount of the beard remained and the shaver seemed to pull his 
skin. Orbach then used a Schick shaver and claimed that he received 
a “complete shave” with “no visible beard” in five to eight minutes. 
No measurements were made by him of the length of hair remaining 
after any of the shaves. 

Counsel in support of the complaint called as rebuttal witnesses 
representatives from two competing electric shaver companies, the 
Schick Company and the Remington Rand Company. These repre- 
sentatives testified in substance that the thicker the shear plate, the 
slower and more unsatisfactory the shave received. The representa- 
tive of the Schick Company testified that the shear plate of the Schick 
shaver is between 2 to 3/1000 of an inch, and that tests made by his 
company indicated that where the thickness goes beyond 4/1000 of 
an inch, the shaver will not produce a satisfactory shave. While the 
representative of the Remington Rand Company indicated that the 
thickness of the outer shell or plate on the Remington shaver measures 
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from 2.2 to 2.6/1000 of an inch, he indicated that the company also had 
a thicker plate, measuring 6/1000 of an inch, for use by people having 
a thin skin which might be irritated by the thinner plate. 


2. Respondents’ evidence 


The three individual users called by respondents had used the shaver 
for approximately one, three and ten months, respectively. All of 
them testified that it gave them a satisfactory shave. Although one 
of the witnesses, Leo Rossi, had not shaved with respondents’ shaver 
since the previous morning, his face at the time of the hearing, despite 
a one-day’s growth of beard, appeared to be fairly clean. Counsel 
supporting the complaint suggests that these witnesses should not be 
believed because “for the most part they were shown to be friendly to 
the respondents.” The examiner cannot agree with this observation. 
Only one of the witnesses was shown to have known any of the respond- 
ents prior to the hearing. The testimony discloses that respondent 
Gwoosh purchases gasoline at the service station of the witness Julius 
De Falco. However, it also appears that this witness had purchased 
his shaver prior to the time he had come to know Gwoosh as a custo- 
mer, and has been using it since. The only other witness as to whom 
any question was raised was the witness Rossi, who testified that 
respondents’ salesman in Massachusetts had paid his expenses in 
coming from his home in that state to the place of hearing in New 
York City. However, this is no reason for disbelieving a witness 
any more than the fact that Government witnesses receive a witness 
fee is a ground for not crediting their testimony. So far as appeared 
from their demeanor and testimony, these three witnesses all appeared 
to be testifying truthfully. 

The tests conducted for respondents by the New York Testing Lab- 
oratories consisted of five different individuals (three employees of 
the testing company and the two individual respondents) shaving 
with respondents’ shaver and with three other well-known brands of 
shavers on three different days. Each of the participants appeared 
at the laboratory on Monday, March 23, 1953, with a two-days’ growth 
of beard and then shaved one side of his face with one of respondents’ 
shavers and the other side of his face with a Remington, Sunbeam or 
Schick shaver. This test was repeated on Wednesday, March 25, 1953, 
with each participant using a different one of respondents’ shavers 
and a different one of the well-known brands above mentioned. On 
Friday, March 27, 1953, the test was again repeated. On the first day 
of the tests photographs of both sides of the face of each of the five 
individuals participating in the tests were taken, before and after 
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shaving with one of respondents’ shavers and with one of the other 
brands. Photographs were again taken on the second and third days 
of the tests, showing both sides of each individual’s face after shaving 
with another of respondents’ shavers and another of the knewn brands. 
These photographs, which were received in evidence, reveal that while 
the shaving results of the first day’s test were for the most part only 
fair, both with respondents’ shaver and the other shavers, as the tests 
proceeded most of the participants received progressively better 
shaves. . By the last day, and in some cases on the second day, most of 
the participants received what appeared to be a fairly clean shave 
with respondents’ shavers. Several of the participants testified that 
as they became more accustomed to using the shavers and as their 
faces became adjusted to them, they were able to get a better shave. 
The evidence does reveal that the length of time required to get a clean 
shave with respondents’ shavers was somewhat longer than with the 
other brands, but not inordinately so. The shaves received with the 
other brands also appear from the photographs to be somewhat closer 
in most instances than those received with respondents’, but not exces- 
sively so. 

After the tests described above, the New York Testing Laboratories 
conducted an additional test for the purpose of measuring the length 
of the hairs remaining after shaving with one of respondents’ shavers 
and then after shaving with a Sunbeam shaver. Under this test, one 
of the laboratory’s employees who had participated in the shaving 
tests returned on the Monday following the first group of tests, with a 
two-days’ growth of beard, and shaved an area of about three-quarters 
of an inch on one side of his face with one of respondents’ shavers and 
a similar area on the other side with a Sunbeam. The hair remaining 
on his face in the area where the shavers had been used was then 
measured with a calibrated optical microscope to ascertain its length. 
The side of the face which had been shaved with respondents’ shaver 
was found to be level with the skin for 73 percent of the area, while 
the side that was shaved with a Sunbeam shaver was revealed to be 
level with the skin for about 65 percent of the area. However, most 
of the remaining hair, which had not been cut level with the skin, was 
found to have been left longer on the side where respondents’ shaver 
had been used than on the side where the Sunbeam had been used. 

The employee at the New York Testing Laboratories who set up and 
supervised the test, Isaac Stewart, a licensed professional engineer, 
1 Of the remaining hair on the side where respondents’ shaver was used, 7.7% measured 
1.5/1000 of an inch, 11.5% was 3/1000 of an inch, 3.85% was 6/1000 of an inch and 


8.85% was 9/1000 of an inch. On the side where the Sunbeam was used, all the 
remaining hair (34.8%) measured 1.5/1000 of an inch. 
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testified that all the measurements had been made with a calibrated 
optical microscope because that was the most accurate way that he 
knew of to take measurements of the fineness involved in measuring 
the length of hairs. The witness testified that a similar measuring 
device had been used in making tests on the sharpness of blades for a 
razor company. According to Stewart he attempted, at the request of 
the respondent Gwoosh, to use a feeler-gauge in the measurement of 
the hair, but found it unsatisfactory because the interference of adja- 
cent hairs, the flexibility of the skin and the angular growth of the 
beard hairs made it impossible to measure the length of the hair 
accurately with this instrument. 


3. Concluding findings 


Counsel supporting the complaint contends that a satisfactory 
shave is one which is an “optimum” combination of closeness, speed 
and comfort. In the opinion of the examiner this is not an appro- 
priate test, since the issue is not whether respondent’s shaver will 
produce the best possible shave, but whether it shaves in a sufficiently 
satisfactory or effective manner to entitle it to be called a dry shaver. 
This does not, of course, mean that because a device cuts some hair, 
to some extent, and within some unspecified time, there is justifica- 
tion for designating it a dry shaver. A shaver can be said to be 
satisfactory and effective, in the opinion of the examiner, if the average 
individual, under ordinary conditions of use, can receive a shave which 
is reasonably close, within a reasonable length of time, and without 
undue irritation or discomfort. What is reasonable depends on a 
number of pertinent factors. For example, the testimony of a num- 
ber of the witnesses, both from the Bureau of Standards and the New 
York Testing Laboratories, who had at one time used various dry 
shavers for personal use, suggests the existence of certain limitations 
on the closeness of the shave received with such devices as compared 
with conventional wet-shaving methods. Yet it cannot be said that 
such shavers are not satisfactory or effective by reason of this fact. 
The standard of comparison must be the performance of dry shavers 
as a class and not the type of shave received with conventional shaving 
methods. It must also be recognized that there are degrees of satis- 
faction and effectiveness among dry shavers, and that one shaver 
may be satisfactory and effective even though another shaver may 
give a closer shave within a somewhat shorter period of time. Con- 
sideration must also be given to the matter of price. The same type 
of performance cannot be expected from a shaver retailing at $4-$5 
as from one selling at $15-$20, any more than the same performance 
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can be expected from a Chevrolet and a Cadillac, albeit in both in- 
stances the lower-priced article must meet certain minimum standards 
of performance to fall within the category of satisfactoriness and 
effectiveness. 

With these considerations in mind, the examiner turns to an evalua- 
tion of the evidence introduced in this proceeding. It may be noted 
at the outset that there was no notable indication that any of the wit- 
nesses was attempting to give an untruthful or biased account of his 
experiences with respondents’ shaver. There were, however, dif- 
ferences in the substantiality of their experiences and the reliability 
of their observations. It must also be borne in mind that it was 
not incumbent on respondents to establish that their shaver was satis- 
factory and effective, but that counsel in support of the complaint, as 
the proponent of the issue, had the burden of establishing to the 
contrary. 

The two lay witnesses called in support of the complaint gave 
respondents’ shaver a very brief try (not more than two or three times) 
and then concluded that it was not satisfactory. There were even 
differences between them with regard to the effectiveness of the shaver. 
One witness conceded that the shaver did cut somewhat after it had 
been adjusted by respondents, while the other claimed it didn’t cut 
any hair even after adjustment. Both had stiff, tough beards, had 
had no previous experience with dry shavers, and appeared to expect 
a degree of performance similar to that received from the wet-shaving 
methods to which they were accustomed. Compared to these two 
witnesses, there is the testimony of the three lay witnesses called 
by respondents who had been using the shaver for a longer period 
of time and appeared to be getting satisfactory results. 

With respect to the tests which were conducted by both the Bureau 
of Standards and the New York Testing Laboratories, it should be 
noted that there is no standard, recognized scientific test for the cut- 
ting ability of electric shavers. The so-called tests merely consisted 
in the participants going through the same procedure as any lay wit- 
ness, namely, using the instrument in shaving. In the absence of a 
standard, scientific test it was deemed advisable to test other brands 
of shavers, as well as respondents’, so as to give some idea, on a com- 
parative basis, as to the degree of effectiveness of respondents’ product. 

In considering the reliability of the two groups of tests made, there 
are a number of factors which favor those conducted by the New York 
Testing Laboratories as against those conducted by the Bureau of 
Standards. First there is evidence indicating that one of the shavers 
used by the Bureau was out of alignment, since the upper and lower 
cutters were admittedly not in contact for a distance of about one-third 
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of the length of the head. This would hardly give a representative 
picture of the performance of respondents’ shaver. ‘The other shaver 
used by the witnesses Womack and Orbach appears to have had better 
cutting ability, although they claimed that this too did not give them a 
satisfactory shave. Orbach made no measurements of the cutting 
ability of the shaver. ‘While Womack did measure the hair with a 
feeler-gauge, this instrument was described by respondents’ witnesses 
as an unsatisfactory measuring device. The calibrated optical micro- 
scope used by the New York Testing Laboratories had been used by 
them previously in tests conducted for a razor blade company. Sig- 
nificantly, the witness from the Schick Company, who testified in 
support of the complaint, used an optical instrument, called a jewelers’ 
loupe, in making examinations of respondents’ shaver at the hearing. 

Certain of the important observations alleged to have been made by 
the Bureau witnesses were not recorded in their notes, and they relied 
on their recollections of an experiment conducted more than a year 
prior to the hearing. Thus the witness Womack conceded that there 
was nothing in his notes to bear out his estimates of one percent and 
three percent as the amount of hair cut with respondents’ shavers. 
The witness Armstrong likewise made no record of the fact that he had 
endeavored to use one of respondents’ shavers on his face as well as 
on his wrist. 

Certain of the comparisons made between respondents’ shaver and 
other shavers are open to question. Thus the witness Orbach claimed 
that within five to eight minutes he was able to get a satisfactory 
shave with a Schick shaver, after getting only partial results with one 
of respondents’ shavers. Yet the Schick shaver had a triple head 
which could cut a much greater area than respondents’ single-headed 
shaver. The witness Armstrong, although conceding that respond- 
ents’ shaver cut all the hair on his wrist, claimed that it left hairs of 
14/1000 of an inch. Aside from the question of the accuracy of the 
measurements with the feeler-gauge which he used, there is no evi- 
dence that shaving conditions on the face and wrist are comparable. 
In fact, respondents’ advertising literature shows that they sell an- 
other type of shaver for cutting longer hair on other parts of the body. 
Moreover, even the Schick shaver did not shave the hair flush with 
the skin, but left it 8/1000 of an inch. 

In evaluating the tests of the New York Testing Laboratories, the 
examiner is not confined to consideration of the subjective reactions 
of witnesses and their present recollections of prior experiences. The 
photographs taken during the tests are concrete evidence of the re- 
sults achieved. While these photographs indicate that most of the 
subjects only received fair results on the first day of the tests, this 
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was true of the other shavers as well as respondents’. Further, as the 
tests progressed, most of the subjects received progressively better 
shaves with both groups of shavers, thus corroborating the testimony 
that a certain period of adjustment is necessary to get the best results 
from an electric shaver. While for the most part the shaves with 
respondents’ shavers were not quite as close as those obtained from 
the more expensive shavers, and were accomplished somewhat more 
slowly than those received from the latter, the length of time con- 
sumed does not appear to be unreasonable, and the results achieved 
appear to be within the realm of being satisfactory and effective. As 
indicated previously, the issue is not whether respondents’ shaver is 
as good as or better than other shavers on the market, but whether 
it falls within the category of being a satisfactory and effective shaver. 
The photographs taken of the results of the tests conducted by the 
New York Testing Laboratories, and the measurements made by that 
organization, would appear to indicate that the shaver does render 
satisfactory and effective service. 

No reason has been suggested why the photographs and measure- 
ments made by the New York Testing Laboratories should not be 
considered reliable. At the hearing counsel supporting the complaint 
seemed to suggest by some of his questions that the laboratory was not 
objective because it was being paid for the tests. However, the exam- 
iner sees no reason to question the objectivity of this organization or 
its reliability, simply by reason of the fact that it is in business for 
the purpose of conducting tests on commercial products. The record 
. shows that the company has been in business for many years, that it 
has conducted tests for a number of well-known commercial and in- 
dustrial enterprises, for contractors under Government contract, and 
for Government agencies themselves, and that an inspector of one of 
the Government agencies is stationed on its premises. The fact that 
the first photographs of the tests made by it indicate only fair results, 
and that these photographs were, nevertheless, introduced in evidence, 
would tend to indicate the objectivity and reliability of the organiza- 
tion. 

Counsel supporting the complaint also places considerable emphasis 
on the opinion expressed by a representative of the Schick Company 
that any shaver with a shearing head thicker than 4/1000 of an inch 
will not produce a satisfactory shave. It may be noted, in this con- 
nection, that the head of the Sunbeam shaver was found to measure 
5.4/1000 of an inch and that the Remington Rand Company produces 
a shaver with a head of a thickness measuring as much as 6/1000 of 
an inch. In any event, whatever may be the validity of such theoreti- 
cal claims, on the basis of comparative satisfactoriness and effective- 

403443—-57——67 


1042 FEDERAL TRADE COMMISSION DECISIONS 
Conclusion 50 F. T.C. 


ness, the tests actually conducted by the New York Testing Labora- 
tories would indicate that a shaving head having a greater thickness 
can produce a shave which can be called satisfactory. 

Considering the record as a whole, it is the opinion of the examiner, 
and is so found, that counsel supporting the complaint has failed to 
establish, by a preponderance of the reliable, probative, and substan- 
tial evidence, that respondents’ shaver is not a satisfactory and effec- 
tive shaver. The allegation of the complaint making this charge will, 
accordingly, be dismissed. 


D. Effect of the unfair practices 


It is admitted, and so found by the examiner, that respondents have 
been and are now in substantial competition with other corporations 
and with firms and individuals in the sale and distribution of electric 
dry shavers in commerce. It is further admitted, and is so found, 
that respondents’ practice of attaching a tag to their product stating 
that the price is $19.50 in the United States places in the hands of 
purchasers for resale a means and instrumentality by and through 
which they may mislead the public as to the usual and customary price 
of said product. It is further found that the use by respondents of 
the false, misleading, and deceptive statements and representations, 
above found, other than the representation that their product will 
render satisfactory and effective service as a dry shaver, has the tend- 
ency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous and mistaken belief that such 
statements and representations were and are true, and it may reason- 
ably be inferred that a substantial portion of the purchasing public, 
because of such erroneous and mistaken belief, has purchased and will 
purchase substantial quantities of respondents’ said product. As a 
result thereof, substantial trade in commerce has been and may be 
unfairly diverted to respondents from their competitors, and sub- 
stantial injury has been and may be done to competition in commerce. 


CONCLUSION OF LAW 


It is concluded that counsel in support of the complaint has failed to 
establish by a preponderance of the reliable, probative, and substantial 
evidence that respondents have engaged in any unfair and deceptive 
acts and practices or any unfair methods of competition in commerce 
by representing that their product will render effective or satisfac- 
tory service as a dry shaver. However, it is concluded that the other 
acts and practices of respondents, as hereinabove found, are all to the 
prejudice and injury of the public and of respondents’ competitors, 
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and constitute unfair and deceptive acts and practices and unfair 
methods of competition in commerce within the intent and meaning 
of the Federal Trade Commission Act. It is accordingly concluded 
that this proceeding is in the interest of the public and that an order 
to cease and desist should issue against respondents. 


ORDER 


It is ordered, That the respondent, Excel Automatic Products, Inc., 
a corporation, and its officers, and Stephen J. Gwoosh and Clarence E. 
‘Taylor, individually and as officers of said corporation, and said 
respondents’ agents, representatives, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale, and distribution in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, of their product designated as 
Taylor-Made Dry Shaver, or any product of substantially similar con- 
struction, do forthwith cease and desist from: 

1. Representing that the said product soothes the skin as it shaves. 

2. Representing that the cutting parts of the said products are preci- 
sion ground, are made of the the highest grade surgical steel, are 
properly tempered, or are self-sharpening. 

3. Representing that the said product is fully or unconditionally 
guaranteed against defective workmanship or materials, unless re- 
spondents do in fact make, without expense to the purchaser or owner, 
any repairs or replacements of parts which may be necessitated by 
reason of defective workmanship or materials; provided, however, that 
nothing contained in this order shall be construed as prohibiting re- 
spondents from guaranteeing their product against defective work- 
manship or materials, even though a charge is imposed by respondents 
in connection therewith, if the amount of such charge is clearly and 
conspicuously disclosed in immediate conjunction with such guarantee. 

4. Representing as the retail price of said product any price which 
is in excess of that at which such product is regularly and usually sold 
at retail. 

It is further ordered, That the allegation of the complaint that 
respondents have violated the Federal Trade Commission Act by 
representing that their product will render effective and satisfactory 
service as a dry shaver be, and it hereby is dismissed. 
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In THE Matrer OF 
HARRISON MILLS, INC., GRANITE FABRICS CORP. ET AL. 
Docket 5981. Complaint, April 30, 1952—Order, June 28, 1954 
Charge: Neglecting to disclose flammability of brushed rayon fabrics. 


Before Mr. Webster Ballinger, hearing examiner. 

Mr. J. W. Brookfield, Jr., for the Commission. 

Tenzer, Greenblatt, Fallon & Kaplan, of New York City, for 
respondents. 


ORDER DISMISSING COMPLAINT WITHOUT PREJUDICE 


This matter having come on to be heard by the Commission upon 
respondents’ appeal from the initial decision of the hearing examiner 
and upon briefs and oral argument of counsel in support of and in 
opposition to said appeal; and 

The Commission having duly considered said appeal and the record 
herein and being of the opinion, for the reasons stated in the accom- 
panying opinion of the Commission, that the complaint should be 
dismissed without prejudice, such disposition of this case rendering 
it unnecessary to rule specifically on each of the points raised by 
respondents in their appeal: 

It is ordered, That the complaint herein be, and it hereby is, dis- 
missed without prejudice. 

Commissioner Mead not participating for the reason that he did 
not hear oral argument and Commissioner Gwynne not participating 


for the reason that oral argument was heard prior to his appointment 
to the Commission. 


OPINION OF THE COMMISSION 


By Mason, Commissioner : 

This matter is before us on respondents’ appeal from the hearing 
examiner’s initial decision. 

The respondents are charged with having violated the Federal 
Trade Commission Act by failing to disclose that their rayon fabrics 
are composed of rayon and by failing to reveal the flammable charac- 
teristics of their brushed rayon fabrics. The hearing examiner found 
the facts to be substantially as alleged in the complaint, except with 
respect to two of the individual respondents as to whom the complaint 


is dismissed, and his order directs the remaining respondents to cease 
and desist from: 
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“1. Offering for sale or selling said fabrics without clearly dis- 
closing thereon their rayon content. 

“2. Offering for sale or selling fabrics made of brushed rayon which, 
because of the length of the fibers on the raised surface or because of 
any other reason, is highly inflammable, without affirmatively and 
clearly disclosing thereon that said fabrics are made of a highly in- 
flammable material and garments made therefrom are dangerous and 
unsafe to be worn as articles of clothing.” 

The facts material to our consideration of this matter are these: 
The respondents are engaged in the manufacture and sale of fabrics, 
some of which are made of rayon but resemble wool in texture and 
appearance, and some of which are made of brushed rayon and are 
highly inflammable because of the length of the nap on the brushed 
up surface of the fabrics. Respondents formerly did not, by label 
or otherwise, inform purchasers of these fabrics that they were com- 
posed of rayon or that they were highly inflammable. 

On December 11, 1951, the Commission promulgated Trade Practice 
Rules for the Rayon and Acetate Textile Industry. These rules de- 
clare that it is an unfair trade practice to sell or advertise products, 
including fabrics, composed of rayon without disclosure that they are 
rayon. The record shows that respondents, since February 11, 1952, 
more than two months prior to the issuance of the complaint, have 
been complying with the provisions of those rules with respect to the 
labeling of fabrics sold by them. There is no reason for us to believe 
that respondents will not continue to comply with these rules. There- 
fore, with respect to the allegations of the complaint relating to re- 
spondents’ failure to disclose the rayon content of their rayon fabrics, 
it appears that everything that can be accomplished by a cease and 
desist order has already been accomplished by cooperative effort. 
The factual situation thus presented is similar in many respects to the 
one which was recently before us in the Alatter of Wildroot Company, 
Inc., Docket 5928, in which the complaint was dismissed without 
prejudice. We are of the opinion that similar action with respect to 
respondents’ failure to disclose the rayon content of their rayon fabrics 
is appropriate in this case. 

Subsequent to the hearings in this matter, an Act entitled 
“FKlammable Fabrics Act” (67 Stat. 111) was passed. This Act be- 
comes effective June 30, 1954, one year from the date of its passage. 
The Act declares, among other things, that the sale or offering for 
sale in commerce of any fabric which, under the standard of 
flammability contained in the Act, is so highly flammable as to be 
dangerous when worn by individuals, shall be unlawful and shall be 
an unfair method of competition and an unfair and deceptive act or 
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practice under the Federal Trade Commission Act. Wilful violation 
of the Act is punishable by a fine of not more than $5,000, or by im- 
prisonment of not more than a year, or both. If the brushed rayon 
fabrics involved in this proceeding are highly flammable within the 
meaning of this Act, respondents will be prohibited after June 30, 
1954, from selling or offering for sale such fabrics in commerce re- 
gardless of whether they are labeled. The record in this proceeding 
does not warrant an order directing the respondents to cease and desist 
from selling or offering for sale fabrics which are highly flammable. 
It would support an order directing the respondents to cease and desist 
from selling or offering for sale in commerce highly flammable fabrics 
which are not properly labeled to show that they are highly flammable, 
but such an order obviously would not be appropriate in view of the 
absolute prohibition in the Flammable Fabrics Act against the sale 
or offering for sale of highly flammable fabrics. 

In view of the above considerations, we are of the opinion that the 
public interest will be adequately served by dismissing the complaint, 
without prejudice. Such disposition of this case renders it unneces- 
sary for us to rule more specifically on each of the points raised by 
respondents in their appeal from the hearing examiner’s initial 
decision. 
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DECISION AND OPINION IN REGARD TO THE ALLEGED VIOLATION OF SEC. 3 


Wh 


(a) 


(b) 


OF THE CLAYTON ACT AND OF THE FEDERAL TRADE COMMISSION ACT 
Docket 5698. Complaint, Sept. 14, 1949—-Decision, June 29, 1954 


ere a corporation which was engaged in the manufacture and competitive 
interstate sale, advertisement, and distribution, under its trade name, of 
motorcycles, ‘“servi-cars”’, sidecars, and package trucks, and a complete line 
of parts and accessories therefor, including oil, tools, shop supplies, and 
operators’ clothing and equipment; was the largest manufacturer of motor- 
eyeles and related products in the United States; while selling some of its 
products directly to police departments, the Government, and some large 
fleet operators, sold the great majority thereof to some 800 independently 
owned franchise retail dealers which were considered by competing manu- 
facturers to constitute the largest and best dealer organization in the field, 
and which, by virtue of said corporation’s position as the dominant seller, 
and the functions performed by the motorcycle dealers in maintaining 
adequate service facilities, and engaging in various promotional activities 
designed to interest prospective purchasers, and to maintain their interest, 
constituted the largest existing potential market for motorcycles, equipment, 
parts, accessories, and motorcycle oil— 
Entered into agreements with its dealers—who, with very rare exception, 
sold and repaired only its motorcycles and concentrated only on motorcycle 
riders of its product—whereby the dealer was obligated not to sell substitute 
component parts, accessories or oil for respondents’ motorcycles; and, 
following the end of World War II, and while the period of scarcity still 
existed, resumed its policy of requiring and seeking, in effect, such exclu- 
sive dealing on the part of dealers; 

Sanctioned or acquiesced in activities of its employees directed to that end, 
including periodic calls by its field representatives and the checking by 
them of dealers’ stock for the purpose, among others, of ascertaining and 
reporting competitive products found, orders, in certain cases, to dispose 
of competitive merchandise, the exacting of promises so to do, and the holding 
up of dealer contracts pending the disposition of all such products and 
threats thereof, and, on one occasion, the preparation of a written pledge 
for the members of one of its dealer associations whereby the members 
undertook not to deal in parts and accessories not manufactured and sold 
by it, and the solicitation and securing of the executions thereof by the 
dealers at a meeting of the association and certain other action in said 
connection ; 


With the result that such dealer contracts and exclusive-dealing understandings 


and its efforts to enforce them resulted in loss of business by competitive 
sellers of parts, oils, and accessories; its dealers, insofar as appeared, 
complied strictly with their agreement to deal in its oil and parts exclu- 
sively ; and while such dealers, despite a similar agreement as to accessories, 
did purchase the same from competitors, and were not forced out of the 
market by strict enforcement of the exclusive-dealing agreements, they 
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were caused to lose business through the exercise of its power, sporadically, 
under such agreements, to foreclose such competitors from their principal 
market, and their said business continued at its sufferance; and 

(c) While there was no written agreement between it and its dealers as to said 
matter, dealt on an exclusive-dealing-agreement basis with its dealers, 
through its firm policy of requiring exclusive dealing by them in its new 
motoreycles, and its enforcement thereof, and their understanding and 
compliance therewith, in accordance with which, and in response thereto, 
a manufacturer of a competitive lightweight motorcycle was practically 
completely shut out of the market ; 

With the result that competitors generally lost business and in varying degrees 
were foreclosed from the market represented by its dealers, and said 
exclusive-dealing agreements had the capacity and probability of causing a 
substantial adverse effect on competition in the field involved and of cre- 
ating a substantial tendency toward monopoly in the line of commerce 
in which it was engaged: 

Held, That such acts and practices in the sale of merchandise for use and for 
resale within the United States, on the agreement and understanding that 
the purchaser should not use or deal in merchandise of its competitors, 
under the circumstances set forth, constituted a violation of Section 3 of 
the Clayton Act. 


Before Mr. Karl J. Kolb, hearing examiner. 

Mr. William C. Kern and Mr. Andrew C. Goodhope for the 
Commission. 

Shaw, Muskat & Paulsen and Mr. Robert J. Davidson, of Mil- 
waukee, Wis., for respondent. 


DECISION OF THE CoMMISSION 
STATEMENT OF THE CASE 


The Federal Trade Commission on September 14, 1949, issued and 
served on respondent Harley-Davidson Motor Co., a complaint charg- 
ing it with having violated section 3 of the Clayton Act and section 5 
of the Federal Trade Commission Act by entering into and enforcing 
agreements requiring its dealers to sell its products exclusively. Re- 
spondent filed an answer denying that it had violated either Act as 
alleged. 

Pursuant to notice, hearings were held in twelve cities throughout 
the United States from June 28, 1950, to October 24, 1951, before Earl 
J. Kolb, a hearing examiner duly designated by the Commission to hear 
this proceeding. Full opportunity to be heard, to examine and cross- 
examine witnesses, and to introduce evidence bearing on the issues 
was afforded respondent and counsel supporting the complaint. All 
testimony and other evidence was recorded and filed in the office of 
the Commission. 

After receiving proposed findings of fact and hearing oral argu- 
ment of counsel, the hearing examiner filed his initial decision on 
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August 26, 1952, in which he concluded that respondent had violated 
the Clayton Act and Federal Trade Commission Act as alleged. 
Within the time permitted by the Commission’s Rules of Practice, 
‘respondent appealed to the Commission from this initial decision. 

Upon consideration of the entire record herein, including the briefs 
in support of and in opposition to the initial decision and oral argu- 
ment of counsel, and having determined that the rulings of the hear- 
ing examiner are free of prejudicial error, the Commission, for the 
reasons stated in its written opinion, hereby denies respondent’s ap- 
peal and in lieu of the initial decision issues its findings of fact, con- 
clusion and order as follows: 


FINDINGS OF FACT 
I. The Business of the Respondent 


Harley-Davidson Motor Co. is a Wisconsin corporation having its 
principal place of business in Milwaukee, Wisconsin. It manufac- 
tures and sells motorcycles, servi-cars, sidecars and package trucks and 
a complete line of parts and accessories therefor, including oil, tools, 
shop supplies, operators’ clothing and equipment all of which are 
advertised and sold under the trade name “Harley-Davidson.” 

Respondent sells its products to motorcycle dealers located through- 
out the United States and regularly causes its products to be shipped 
from its factory and warehouse facilities in Milwaukee, Wisconsin, to 
the places of business of its purchasers in other States of the United 
States. It is engaged in competition in the sale of its products with 
others engaged in the sale of similar products in interstate commerce. 

Respondent is the largest manufacturer of motorcycles and related 
products located in the United States. It sells some of its products 
directly to police departments, the United States Government, and 
some large fleet operators, but the great majority of all of its products 
are sold to its independently owned franchised retail dealers. 

The dollar volume of business done by the respondent with its 
dealer-customers has been substantial. During the years 1946 to 1949, 
inclusive, sales by respondent to its dealer-customers of its various 
products were as follows: 


Sales to Dealers by Product 1946 1947 
Motoncy.clesh etl Seles fe peeiesise 2 $4, 201, 034. 29 $6, 806, 750. 55 
SiQeecA Loree eae te npr a are eae toe 54, 994. 03 98, 811. 97 
Senvi-Oars eee Witt. She eee ee eS eee Le 564, 659. 38 1, 068, 950. 65 
IBaekace SoruckS: 22 Sak es see eee WAS ee 15, 718. 38 18, 9138. 36 
PeCessOMC Sa ae Se I SULT Oe eS 166, 414. 70 518, 489. 55 

Fanci es ee ee ee ees be aah 2, 716, 831.18 3, 686, 058. 26 
(Olfilys, ea A Sal EDs 8 SAS Le ee ee 227, 714. 50 393, 090. 70 


*Includes tools and shop supplies which are of comparatively small dollar value. 
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Sales to Dealers by Product 1948 1949 

Motoreycles..= 2-6. oe ee eee $10, 810, 408.30 $10, 916, 841. 01 
Sidecars’ 2.2 tae oan a ee ee ee 79, 895. 72 48, 836. 79 
Servi-Cars. 2252s 8 a eo 998, 637. 14 609, 789. 67 
Package: Trucks: 32+. S228) eo ese 9, 777. 72 7, 783. 25 
A ecessorieS 22620. oo ea eae ae 649, 733. 06 458, 070. 16 
*Partaee ioe NS ee ee eee 3, 709, 517. 89 2, 791, 452. 00 
(Us Se ee ee 392, 540. 26 302, 418. 34 


*Includes tools and shop supplies which are of comparatively small dollar value. 


II. Respondent’s Dealer Organization 


Respondent sells its products to approximately 800 dealers. These 
dealers are independent business organizations furnishing their own 
capital. This dealer organization is considered by competing manu- 
facturers to be the largest and best in the field. 

The majority of motorcycles sold at retail in the United States are 
purchased primarily for sport and recreational use. The motorcycle 
dealer performs a valuable function in maintaining adequate service 
facilities and engaging in various promotional activities designed to 
interest purchasers in the purchase of motorcycles and to keep their 
continued interest. Included in these are the organization of clubs 
and the promotion of various recreational activities. When a motor- 
cycle dealer makes a sale of a motorcycle, the purchaser generally 
returns to the dealer from whom he purchased the machine for any 
further purchases of motorcycle equipment or accessories and also for 
any repairs or parts replaced on the machine. Consequently, as re- 
spondent is the dominant seller in the United States, the Harley- 
Davidson dealers constitute the largest existing potential market for 
motorcycles, equipment, parts, accessories, and motorcycle oil. 

Of the 786 motorcycle dealers who handled respondent’s products 
on January 1, 1950, 572 (with 585 outlets) had entered into respond- 
ent’s standard form of dealer contract. The others had entered into 
special contracts designed for the State of Texas or sold respondent’s 
products pursuant to a letter agreement designating them as Harley- 
Davidson dealers. All of these dealers are independently owned 
concerns and are not representatives or agents of respondent. 


III. Exclusive Dealing Understandings as to Parts, Accessories 
and Oil 


Respondent’s standard form of contract with its dealers, which has 
remained unchanged for over 15 years, contains the following 
provisions: 


(11) The Dealer agrees not to sell substitute component parts, accessories 
or oil for Harley-Davidson Motorcycles, Sidecars, Servi-Cars, Package Trucks, 
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and Chassis, and that he will not use substitute component parts in repairing 
Harley-Davidson Motorcycles, Sidecars, Servi-Cars, Package Trucks, and 
Chassis. 

* * * * * * * 

(14) If the Dealer shall violate, or fail, or neglect to perform any of the 
terms or conditions of this agreement on his part to be kept or performed, the 
Seller may at its election terminate this contract after mailing written notice 
to this effect to the Dealer, or to his representative, at his above address, or such 
other place as the Dealer may have in writing last indicated. 

(15) Hither party may cancel or terminate this Agreement at any time, pro- 
vided the party desiring to so terminate and cancel the same gives unto the other 
a written notice of such intention at least THIRTY DAYS prior to the date of 
Such proposed termination and cancellation. 

(16) * * * (b) After the expiration of the term of this Agreement, the con- 
tinued sale of Motorcycles, Sidecars, Servi-Cars, Package Trucks, Chassis, Parts 
and Accessories by the Seller to the Dealer or the referring by the Seller of 
inquiries from said territory to the Dealer, shall not be construed as a renewal 
or extension of this Agreement; but all such orders accepted by the seller and 
all such sales made by the Dealer, shall be governed by the stipulations of this 
Agreement. The Seller reserves the right under the condition described in this 
paragraph to appoint a new Dealer or to discontinue supplying Motorcycles, 
Sidecars, Servi-Cars, Package Trucks, Chassis, Parts and Accessories to the 
former Dealer at any time without notice. 

* # * * * * * 

(19) The failure of the Seller to enforce at any time any of the provisions of 
this contract, or to exercise any option which is herein provided, or to require 
at any time performance by the Dealer of any of the provisions hereof, shall in 
no way be construed to be a waiver of such provisions, nor in any way to affect 
the validity of this contract or any part thereof, or the right of the Seller to 
thereafter enforce each and every such provision. (Com. Ex. 1.) 


During World War II when respondent was engaged primarily in 
war work and when materials were in short supply, it did not object 
to its dealers handling parts and accessories purchased from other 
sources. However, after the conclusion of the war and while the 
period of scarcity still existed, respondent again put its policy of re- 
quiring exclusive dealing on the part of its dealers into effect. 

On October 29, 1946, respondent’s sales manager of parts and 
accessories, Mr. H. A. Devine, in a letter to respondent’s salesmen 
stated : 


The management has decided that it is fully time that we start an active 
campaign to change all Harley-Davidson dealers back to stores that handle 
orly Harley-Davidson trademark products. As this department is primarily 
interested in spare parts, accessories and oil, this letter is to tell you what to do 
about these items with the various dealers in your territory. 

During the war when this company was primarily interested in whether we 
were going to win the war with Germany and Japan, we did not object—in fact 
we rather encouraged some dealers to add parts and accessories from other 
sources to their Harley-Davidson line. That stand was all right in wartime, 
but this is no longer wartime, and there is every reason now why the dealer 
should change back to 100% Harley-Davidson trademark merchandise. 

* * * * me * * 
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It is true that there are still many shortages. In spite of these shortages, we 
insist that this is the time to change back to 100% Harley-Davidson goods. If 
we wait until the supplies of Genuine Harley-Davidson accessories are more 
than sufficient to take care of the demand, we will have to wait until there is 
some recession in business. This would be inadvisable for the dealers or for 
ourselves. 

* * * % * * * 

Our accessory line is growing rapidly. We expect by the turn of the year to 
have a fairly complete line of accessories to ship to dealers. Already such 
things as spotlights, fender lights, parking lamps, chrome stacks and similar 
items are being shipped in reasonable quantities. Before the first of the year 
we will have such items as chrome rear bumpers and optional types of fender 
tips, and quite a number of other items that we have not heretofore been in a 
position to furnish. Riding breeches will be here, and we hope to have some 
arrangements made on riding boots. If the leather is available at all, we will 
have Harley-Davidson jackets. 

We do not want dealers to be caught with a large stock of other than Harley- 
Davidson merchandise which would be extremely difficult to liquidate, when we 
have the same items to sell in an ample supply. We will be actively advertising 
these items to the dealers’ customers, and it is very likely that our quality will 
be higher than that of competitive goods and prices even more reasonable. 


* * * * * * ‘ok 

By all means, start the ball a-rolling immediately whenever you talk to a 
Harley-Davidson dealer, either individually or in a group. Adopt a slogan, 
“Tt is better to be out of merchandise than to provide a substitute.” The time 
to stop buying outside merchandise is now. If the purchase of this material is 
stopped now, many of our dealers will be very fortunate if they have liquidated 
such stocks by the first of the year. 

The writer has talked to 30 or 40 dealers on this same subject, and has found 
them to be in agreement with our views. Most of the dealers we talked to are 
in the bigger cities. Apparently, they were just waiting for word from us and 
expected to be told that they would, of necessity, have to sell Harley-Davidson 
merchandise exclusively. It is not too soon to make the change right now. 
(Com. Ex. 20-A, B.) 


Again in 1948 Mr. Devine, as sales manager in charge of parts and 
accessories, sent a letter to all of respondent’s salesmen dated Septem- 
ber 3, 1948, which read in part, as follows: 

The dealer who decides to buy certain accessories elsewhere than from Harley- 
Davidson hurts himself much more than he does us. Here is what he is doing: 

* % * * * * * 


6. He is acting in bad faith when he denies us a full market for our products. 
We did not establish him as a dealer so he could sell some other manufacturer’s 


merchandise. (Com. Ex. 25.) 

Respondent’s standard dealer contract does not prohibit its dealers 
from selling or using competitive parts, accessories, or oil on brands of 
motorcycles other than Harley-Davidson. However, as, with very 
rare exception, the only new motorcycles sold by respondent’s dealers 
are Harley-Davidson motorcycles, and the only motorcycles repaired 
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by them are Harley-Davidson Motorcycles, and as their sales policy 
is to concentrate on Harley-Davidson motorcycle riders, the effect 
of this contract and the understanding between respondent and its 
dealers, as illustrated by the above-quoted excerpts from respondent’s 
sales manager’s letters, is that its dealers are not to sell competitive 
parts, accessories, or oil purchased from other sources. 

Further indication of the understanding between respondent and 
its dealers as to handling competitive parts and accessories is shown 
by the following excerpts from the reports of Mr. William Gardner, 
one of respondent’s sales representatives : 

Parts and Accessories. Parts bins have been added to make more room and 
these have been enclosed. Accessories are being displayed in two show cases and 
in wall displays. Has stocked a few “other-than-H-D” items and was advised to 
carry our line exclusively. (Com, Ex, 57—A.) 

Parts and Accessories: * * * Has very limited amount of other than H-D 
mdse. and this is being discontinued. (Com. Ex. 58-A.) 

Parts and Accessories. * * * Has been able to get his ‘other-than-H-D” 
mdse down to less than $400.00 and is moving it out fast. Well on the way to 
being exclusive. (Com. Hx. 64-A.) 

Parts and Accessories. * * * Hstimate that he has about $1,000.00 in other 
than H-D mdse which he will discontinue. Has stated that he is anxious to 
become an exclusive dealer and he will be held to his promise as far as dis- 
continuing competitive merchandise is concerned. (Com. Ex. 65—A.) 

Parts and Accessories. * * * Has less than $1,000 in other than H-D items 
which will be discontinued as soon as they can be moved. This amount consists 
mainly of jackets, sport shields, bumpers, ete. Store is nicely arranged and 
mdse is well displayed. Will be exclusive. (Com. Hx. 85—A.) 

Another field representative of respondent, Mr. Hartwick, prepared 
a written pledge that members of a dealer association, known as the 
Ohio-Indiana-Kentucky Harley-Davidson Motorcycle Dealers Asso- 
ciation, would not deal in parts and accessories not manufactured and 
sold by respondent. He solicited and secured the execution thereof 
by the dealers assembled at a meeting of the Association on September 
138, 1948, secured the signature of at least one absent dealer-member 
of the Association and sent the signed pledge to respondent. The 
pledge was returned at once to the Association. 

Respondent contends that the above activities of its sales representa- 
tives were neither authorized nor condoned by respondent. However, 
there is no indication that Mr. Gardner, the author of the above-quoted 
reports, was reprimanded in any way. And as to the activities of 
Mr. Hartwick in connection with the exclusive dealing pledge of the 
Ohio-Indiana-Kentucky Harley-Davidson Motorcycle Dealers Asso- 
ciation, it is clear that his objective of securing an exclusive dealing 
agreement from the dealers was in accordance with the wishes of 
respondent’s sales officials. The original impetus for the pledge was 
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provided by irritation of the dealers at Joseph Buegeleisen Company 
for selling its accessories to chain stores. Various ineffective resolu- 
tions restricting purchases of competitive products, but short of exclu- 
sive dealing, were voted by the Association early in 1948. 

The participating dealers contemplated reporting to respondent, 
dealers who did not cooperate. The Association asked respondent 
to have its factory representative take this subject up with Harley- 
Davidson dealers not present at the meetings. Mr. Devine, Manager 
of respondent’s Parts and Accessories Department, informed the Asso- 
ciation that Mr. Hartwick, the factory representative, would be more 
than glad to cooperate with the Association in every way possible. 
Later, on May 3, 1948, Mr. J. G. Kilbert wrote the Secretary-Treasurer 
of the Association as follows: 

We understand pressure is being put on the officers regarding the Association’s 


stand on accessories. Don’t give an inch. Your stand is sound and to back up 
would discredit the officials and break down the thing you are working for. 


With this background it is clear that Mr. Hartwick was acting in 
accordance with the wishes of respondent’s sales officials in encourag- 
ing its dealers to pledge that they will deal exclusively in its products. 
The fact. that Mr. Devine returned the signed pledge, mailed in by 
Mr. Hartwick to the Association, is not sufficient to disassociate 
respondent from his actions. 

Respondent’s dealer contracts and exclusive dealing understandings 
and its efforts to enforce them resulted in loss of business by competi- 
tive sellers of parts, oil and accessories. For example, during 1947, 
Ray Phillips, a Harley-Davidson dealer in Anderson, Indiana, dis- 
continued handling a motorcycle fork for the front wheels of motor- 
cycles which was manufactured and sold by Vard, Inc., of Pasadena, 
California. On May 23, this dealer wrote Vard, Inc., a letter which 
read in part as follows: 


Hnclosed is a sample of advertisement I used at Daytona. Since then several 
persons receiving them sent them in to the Harley Davidson factory. Being 
a Harley Davidson dealer HD they have been on me like a wet shirt. They 
even informed me that unless I stopped selling Vard forks they would shut 
me off. J. B. Jones is employed by us and a good friend of Harley-Davidson 
factory. J.B. also told them off, of course for Vard. 

I offered to let Harley Davidson ride my motorcycle and they refused by saying 
they had not tested your forks and they were not going to. We have been 
having a lot of fork trouble on Harley Davidson. As soon as we install Vard 
forks trouble vanishes. I told Harley Davidson one life was worth more than 
their whole Harley Davidson factory in which they replied I did not know. 
I then stated I had a good idea as I have ridden them 2400 mi. I sure wished 
you were here to help me when they get on me. They have been at the shop 
two times to'see me and one time we were installing a set and the other time 


a boy had came after his Harley who had a set installed. Boy is things popping. 
(Com. Ex. 155—A.) 
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On May 19, 1947, this same dealer again wrote Vard, Inc., in part as 
follows: 

We are very sorry to advise you that we are now cancelling all of our unfilled 
orders. The HD factory has put so much pressure on us we are now asking you 
to terminate our agreement to handle Vard products in Indiana. (Com. Ex. 156.) 

When Ray Phillips was called as a witness in this proceeding, he 
stated that he had not given the real reason he had canceled with Vard 
in the correspondence as he was seeking an easy way to discontinue 
purchasing Vard, Inc.’s product. He also contradicted certain other 
statements in the correspondence. However, the hearing examiner, 
after noting the demeanor of this witness upon the stand and certain 
discrepancies in his testimony, found that his explanation was an after- 
thought. The admission by the witness that he did not tell the truth 
in the first instance, tends to destroy his reputation for veracity as 
a witness and the written statement made at the time that this contro- 
versy arose is accepted as stating the real reason for this discontinuance. 

Other of respondent’s dealers testified that they dealt in respondent’s 
parts and oil exclusively. There is no evidence that respondent’s 
dealers did not strictly comply with their agreement to deal in Harley- 
Davidson oil and parts exclusively. 

Despite a similar agreement as to accessories, respondent’s dealers 
did purchase accessories from competitors. If they had not so pur- 
chased, the result would have been to practically put respondent’s 
competitors in the accessories field out of business. For example, 
Joseph Buegeleisen Company, one of the largest manufacturers of 
motorcycle accessories, sold over sixty percent of its products to 
Harley-Davidson dealers. They constitute its principal market, with- 
out which it could not keep its salesmen on the road. However, while 
these competitors were not forced out of this market by strict enforce- 
ment of the exclusive dealing agreements, sporadic enforcement caused 
them to lose business and clearly shows respondent’s power under these 
agreements to foreclose competitors from their principal market. For 
example, certain dealers when told by respondent’s salesman William 
Gardner to discontinue handling competing accessories, did discon- 
tinue or greatly reduced their purchases of competitors’ products. 
Also, members of the Ohio-Indiana-Kentucky Harley-Davidson 
Motorcycle Dealers Association, upon being asked to sign a pledge 
not to buy accessories competitive with Harley-Davidson’s and upon 
being informed by respondent’s representative at their meeting that 
those not cooperating may lose the factory’s blessing, signed the pledge 
and greatly reduced their purchases of competing accessories. For 
example, sales to members of this latter group by the Joseph Buegelei- 
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sen Company dropped off in the year of the pledge to slightly over 
one-third of the dollar volume of the previous year. This occurred 
during a period of rising sales in the motorcycle field. 


IV. Exclusive Dealing Understandings as to Motorcycles 


There is no written agreement between respondent and its dealers 
as to exclusive dealing in Harley-Davidson motorcycles. However, 
it is respondent’s firm policy to require exclusive dealing by its dealers 
in its new motorcycles. Respondent’s dealers understand and comply 
with this requirement. With only the rarest exception, none of its 
dealers sell any brand of new motorcycles other than Harley- 
Davidson. 

The existence of this understanding between respondent and its 
dealers is well illustrated by the manner in which respondent’s dealers 
stopped buying “Servi-cycles,” a lightweight motorcycle manufac- 
tured by the Simplex Manufacturing Corporation of New Orleans, 
Louisiana, when respondent came out with a new competitive light- 
weight motorcycle late in 1947. Prior to this time Harley-Davidson 
dealers constituted a major part of the market for “Servi-cycles.” 
Soon after this time only in the rarest case was a “Servi-cycle” sold 
to a Harley-Davidson dealer. 

The president of Simplex Manufacturing Corporation personally 
informed Mr. William Davidson, respondent’s president, that re- 
spondent’s policy of not allowing its dealers to handle his product 
was unfair to the dealers and to himself. Mr. Davidson replied that 
that was respondent’s firm policy and would be adhered to. 

An illustration of the methods used by respondent to secure com- 
pliance with and agreement to its exclusive dealing policy as to motor- 
cycles is shown by the letter written by Mr. J. G. Kilbert, respondent’s 
Domestic Sales Manager, to Mr. Rudy Bolling of the J. R. Bolling 
Co., Inc., a Harley-Davidson dealer in Winston-Salem, North Caro- 
lina, on August 29, 1947, which stated as follows: 

We heard recently that you were selling English motorcycles. We have also 
heard that you were distributing Servi-cycles. I believe you either operate or 
are interested in an electric appliance business. Inasmuch as George Balmer is 
covering a lot of territory and is not able to call on you as regularly as in normal 


times we will appreciate it if you will tell us exactly what lines you are Selling, 
and, if you care to, whether you are interested in any other business besides 
J. R. Bolling Co. 

During the war some of our dealers took on side lines and we did not say any- 
thing because we did not have enough merchandise for them because the army 
was taking almost everything we made. However, the time is here to find out 
what the thinking of the dealers is who took on outside lines, and that is the 
purpose of this letter. 
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Naturally we are going to try to protect our own interests, and if a dealer is 
going to divide his efforts we are going to have to take such steps as we see fit 
and assure us of adequate sales coverage. We will hold up any action on your 
1948 dealership (the 1948 season starts October 1, 1947) until we have heard from 
you and Mr. Balmer has been on the ground. (Com. Ex. 32.) 

Subsequent to this time Rudy Bolling discussed this matter with 
Joseph G. Kilbert, Domestic Sales Manager of the Harley-Davidson 
Motor Co., and on October 23, 1947, notified George Balmer, Sales 
Representative of the Harley-Davidson company, as follows: 

After long consideration Nell and I have decided to go along with Harley 
Davidson. We have decided, and agree too, that in the long run, we will be 
better off with the Harley Davidson franchise. Therefore, we are taking steps 
to sell out our holdings—both in the retail and also wholesale of Servi-cycles. 

We also agree not to sell competitive makes of new motorcycles after our 
present stock are exhausted, so long as we are authorized Harley Davidson 
Dealers. 

Thanking you for your personal interest in getting this matter straightened 
out, I remain (Com. Ex. 33) 

During the year 1947 the J. R. Bolling Co., Inc., made purchases in 
the amount of $138,509.67 from the Simplex Manufacturing Corpora- 
tion. Subsequent to this exchange of correspondence between Harley- 
Davidson and the J. R. Bolling Co., Inc., the purchases by J. R. Bol- 
ling Co., Inc., from Simplex Manufacturing Corporation consisted of 
only minor purchases of parts and accessories but no Servi-cycles. 

When Mr. Kilbert was asked about respondent’s policy as to new 
motorcycles, he testified : 

Well, you may say our policy has been to require our dealers to sell only our 
product. We have always maintained that we have that inherent right, but 
we have not always enforced it. 

As a result of respondent’s policy of compelling its dealers to dis- 
continue competing lines of motorcycles, the Simplex Manufacturing 
Corporation was effectively excluded from seeking any distribution 
through Harley-Davidson dealers. These dealers constitute 80 per- 
cent of the potential market for the Servi-cycle; and when Simplex 
was denied access to these dealers as the result of respondent’s policy, 
it was unable to distribute its Servi-cycles effectively and was forced 
to take its eight salesmen off the road because they were not able to 
secure sufficient dealers outside the Harley-Davidson organization to 
pay their expenses and make it profitable. From 1947 to 1949 sales 
of Servi-cycles dropped 50 percent. During this same period of time 
respondent’s sales increased 60 percent. Since then the sales of Servi- 
cycles have further dropped to approximately 25 percent of its 1947 
sales. 
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Respondent contends that this loss of business was a result of the 
preference of its dealers to sell its new lightweight motorcycle which 
it contends was a superior product. However, the above-quoted ex- 
cerpt from the October 23, 1947, letter of Mr. Bolling and the following 
statements of reasons for cancellation by other dealers show that the 
fact respondent required its dealers to deal exclusively in its new 
motorcycles was the real reason for cancellation. 

Late in the year 1947 Mr. Otis Lee, Harley-Davidson dealer located 
at Mobile, Alabama, called upon the president of the Simplex Manu- 
facturing Corporation at New Orleans, Louisiana, and informed him 
that while he owed a great deal of his success to his association with 
Simplex, he had a bigger investment and a greater volume of sales with 
Harley-Davidson and that he was compelled to discontinue sale of 
Servi-cycles at the insistence of the Harley-Davidson Motor Co. Dur- 
ing the year 1947, Lee purchased products from Simplex in the amount 
of $39,148.87, but subsequent to this conversation he purchased only 
an inconsequential amount of parts and only one Servi-cycle. 

On January 16, 1949, Howard Griffin, a Harley-Davidson dealer in 
Monroe, Louisiana, wrote the Simplex Manufacturing Corporation 
as follows: 


You will recall that I called you on the phone over two months ago and ex- 
plained our difficulties that we were having with Harley-Davidson about han- 
dling their line exclusively. 

At that time I asked that we be permitted to represent Simplex in an unofficial 
way for the time being until we could see what was going to develop. 

Since then Harley has kept a watchful eye on our operation to such an extent 
that I feel that we are not doing any sort of decent job for Simplex, being 
handicapped as We are now. 

Therefore, in all fairness to you, Simplex, and Mr. Treen I am relinquishing 
our position as dealer for Monroe and vicinity. Of course, we shall be glad 
to handle all service matters until such time as you are able to get a suitable 
dealer in Monroe and, in this connection, would like to be allowed to order 
parts on the same basis as formerly until such time as you have been able to 
establish proper service facilities in Monroe. 

Jack, I want you and Paul to know that doing this is exceedingly difficult 
for me, that I have always enjoyed the very fine business relationship with 
Simplex and its capable organization, and that I am not overlooking the fact 
that your product has helped us in no small measure in building up this business 
to what it is today. 

Taking full cognizance of all this makes it hard, indeed, to make this decision, 
but we have to consider the cold facts of business and analization of potential 
markets which forced us to remain with Harley because of the increased demand 
for large motorcycles. 

If we can be of any assistance in helping you locate another dealer please 
do not hesitate in calling on us and I would appreciate your dropping me a line, 
Jack, about our getting parts until you do get your new dealer. (Com. Ex. 116) 


HARLEY-DAVIDSON MOTOR CO. 1059 
1047 Findings 


During the year 1947, Howard Griffin made purchases from Sim- 
plex in the amount of $17,085.23, but since the writing of said letter 
his purchases have been only inconsequential purchases of parts. 
Howard Griffin appeared as a witness and testified that Bob Branden- 
berg, salesman for the Harley-Davidson Motor Co., asked him to drop 
the Cushman Scooters and Servi-cycles from his line and that he 
agreed to drop these lines. 

On June 4, 1949, Ted Edwards, a Harley-Davidson dealer at 
Atlanta, Georgia, wrote the president of the Simplex Manufacturing 
Corporation in part as follows: 

We have just taken on the Harley-Davidson motorcycle franchise and are 
giving up Indian here in Atlanta. 

As you probably know, Harley-Davidson will not allow us to handle any 
other line. Therefore it looks as though I am going to have to give up my 
Servicycles, which I certainly feel bad about as I have enjoyed being connected 
with Simplex the past eight years and our business relations have always been 
most pleasant, not to mention our personal friendship of which I am sure you 
know how I feel and will always continue to feel the same. * * * (Com. Ex. 
111) 

The purchases made by Ted Edwards from Simplex amounted to 
$33,060.38 in 1947, $7,559.10 in the fiscal year 1948, and $3,995.55 dur- 
ing period from September 1948 to June 1949. Subsequent to letter of 
June 4, 1949, Simplex has been unable to sell any of its products to 
said dealer. 


V. Justification 


Respondent does not admit the existence of any exclusive dealing 
contract, agreement or understanding. It does admit it has actively 
encouraged its dealers to deal exclusively in its new motorcycles. It 
contends that its contract requiring the sale or use of Harley-Davidson 
parts, accessories and oil in Harley-Davidson motorcycles is not an 
exclusive dealing contract as it does not prohibit other sales for other 
motorcycles. 

Respondent has presented evidence to justify its contract provision 
as to parts, accessories and oil. It has shown its general warranty 
guaranteeing its new motorcycles against mechanical defects for either 
90 days or 4,000 miles, whichever comes first. It has introduced evi- 
dence that, in order to maintain its goodwill and to protect itself under 
its guarantee, it must be assured of the use of genuine Harley-David- 
son parts and, at least, functional accessories. Evidence was also 
introduced tending to establish that parts and oil supplied by respond- 
ent are considered by its dealers to be of better quality and more satis- 
factory for use in Harley-Davidson motorcycles than parts and oil 
from other sources. It is established, however, that there are other 
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brands of oil, especially designed for air-cooled motors, which are also 
suitable for use in motorcycles. Many accessories do not have any 
relationship to the mechanical operation of a motorcycle and their use 
has no bearing upon respondent’s guarantee. Further, many Harley- 
Davidson dealers and their customers prefer to buy certain accessory 
items manufactured by respondent’s competitors. 

Evidence has also been presented by respondent to the effect that it 
is more satisfactory from an economic standpoint for a dealer to con- 
fine his activities to one brand of motorcycles because it reduces the 
inventory outlay so far as parts are concerned. Evidence has also 
been introduced showing that the respondent furnishes assistance to 
its dealers in promoting the sale of motorcycles and equipment which 
are of substantial value to the dealer. 


VI. General Conclusions 


Respondent’s contracts with its dealers which require exclusive 
selling and use of respondent’s parts, oil and accessories for Harley- 
Davidson motorcycles are interpreted as and are in fact exclusive 
dealing agreements as its dealers, with rare exceptions, repair only 
Harley-Davidson motorcycles and attract only the business of riders. 
of Harley-Davidson motorcycles. 

Respondent’s policy of requiring its dealers to sell its new motor- 
cycles only, its acts and practices to enforce this policy, and its dealers” 
compliance with this policy constitute exclusive dealing agreements. 
between them as to new motorcycles. 

The size and importance of the market for motorcycles and motor- 
cycle parts, oil and accessories controlled by respondent’s dealers, the 
foreclosure of this market to certain competing sellers, competitors’ 
loss of sales of parts, oil, and accessories to this market as a result of 
said exclusive dealing agreements, to the extent herein found, consid- 
ered together with respondent’s power under these agreements to fore- 
close this market to its competitors, establish that the effect of these 
agreements may be to substantially lessen competition or tend to create 
a monopoly in respondent in this line of commerce. 


CONCLUSIONS OF LAW 


For the reasons stated in the written opinion of the Commission, 
respondent’s acts and practices as herein found establish that respond- 
ent has sold merchandise for use and for resale within the United 
States on the agreement and understanding that the purchaser thereof 
shall not use or deal in merchandise of competitiors of respondent, 
where the effect of such sale and agreement or understanding may be 
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to substantially lessen competition and tend to create a monopoly in 
respondent in the line of commerce in which respondent is engaged, in 
violation of section 3 of the Clayton Act. 


ORDER 


It is ordered, That the respondent, Harley-Davidson Motor Co., a 
corporation, and its officers, agents, representatives, and employees, 
directly or through any corporate or other device, in connection with 
the sale of motorcycles and motorcycle equipment, parts, accessories, 
oil, and other similar or related products in commerce, as “commerce” 
is defined in the Clayton Act, do forthwith cease and desist from: 

1. Selling or making any contract or agreement for the sale of any 
such products on the condition, agreement, or understanding that the 
purchaser thereof shall not use, or deal in, or sell motorcycles, motor- 
cycle equipment, parts, accessories, oil, or other similar or related 
products supplied by any competitor or competitors of respondent. 

2. Enforcing or continuing in operation or effect any condition, 
agreement, or understanding in, or in connection with, any existing 
contract of sale, which condition, agreement, or understanding is to 
the effect that the purchaser of said products shall not use or deal in 
motorcycles, motorcycle equipment, parts, accessories, oil, or other 
similar or related products supplied by any competitor or competitiors 
of respondent. 

3. Causing any of its dealers or other purchasers of its said products 
to refuse to purchase any competitive product from its competitors 
by: 
(a) Threatening, directly or by implication, the cancellation of its 
franchise, contract, or selling agreement with said dealer or other 
purchaser. 

(b) Participating in or encouraging by any overt act efforts to 
secure, either individually or through associations of dealers, pledges 
or agreements of any of said dealers or other purchasers to deal exclu- 
sively in any or all of its said products. 

(c) Intimidating or coercing its dealers or other purchasers in any 
way for the purpose or with the effect of causing them or any of them 
to deal exclusively in any or all of its said products. 

Provided, however, That nothing in this order shall prohibit re- 
spondent from entering into an agreement with its dealers prohibiting 
them from using or selling for use, in a Harley-Davidson motorcycle, 
oil or parts which would adversely affect its mechanical operation. 

It is further ordered, That the respondent herein shall, within sixty 
(60) days after service upon it of this order, file with the Commission 
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a report in writing setting forth in detail the manner and form in 
which it has complied with the order to cease and desist. 
Commissioners Howrey and Gwynne not participating for the 
reason that oral argument was heard prior to their appointment to the 
Commission. 
OPINION OF THE COMMISSION 


By Mason, Commissioner : 

This matter is before the Commission upon an appeal by respondent, 
Harley-Davidson Motor Co., from an initial decision of a hearing 
examiner of the Commission holding that it has violated Section 3 of 
the Clayton Act and Section 5 of the Federal Trade Commission Act. 
This initial decision holds that respondent has entered into and en- 
forced agreements with its dealers requiring them to deal exclusively 
in its motorcycles and its motorcycle equipment, parts, accessories, 
and oil. It further holds that these agreements have had the effect 
of substantially lessening competition and the tendency to create a 
monopoly in this company in the sale of these products. Respondent 
in its appeal contends that it has had no such agreements with its 
dealers and that its business practices have had no adverse effect on 
competition. 


uf 


The record shows that respondent is the largest manufacturer of 
motorcycles in the United States. Its total domestic sales to its 
dealers has increased greatly since the war, totalling over 15 million 
dollars in 1949. It is one of a very few remaining motorcycle manu- 
facturers in this country. Its principal competition in the motor- 
cycle field now comes from foreign manufacturers, its largest domestic 
competitor having encountered production and financial difficulties 
in recent years, according to respondent. There are numerous do- 
mestic competitors for the accessories and supplies business. 

Respondent sells its products to approximately 800 independently 
owned, franchised dealers. This is the largest and best dealer organi-— 
zation in the field. 

Motorcycles have an appeal to a very special class of customers. 
While their facility makes them useful in police, traffic, and certain 
forms of commercial work, these functions absorb only a minor share 
of the total production. The great majority are sold to people young 
in spirit who love motion, the rush of air, the sense of freedom, the 
joy of the open, uninhibited by glass windows, plush arm rests, adjust- 
able seats, and thermodynamic air conditioning. It is this appeal that 
sells three-fourths of all motorcycles. 

When the American spirit of adventure and competition sputters 
out, there’ll be no market for motorcycles. 
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Whether it be the world famous Isle of Man Tourist Trophy or 
our American contests such as the Jack Pine Endurance Run, the 
Daytona 200 Mile Road Race, or the 500 other sanctioned motorcycle 
sporting events—these sell motorcycles, as a half a million young 
Americans can tell you. 

To be a success a motorcycle dealer has to be, first of all, a lover of 
motorcycles. He has to ride one himself. He has to go out with the 
boys on Sundays, not just to sell them motorcycles but to sell them 
on motorcycling and to supply the sport and activity that goes with it. 
A motorcycle is of no value to a boy unless he has fun with it, and 
to be a success a dealer must encourage that fun. He must organize 
motorcycle clubs and promote races, hill climbs and other competitive 
events. He must have that motorcycle atmosphere around his place 
of business that makes the motorcycle crowd like to hang out there. 
He must eat, sleep, live and talk motorcycles. This takes an unusual 
type of person—one who has a feeling for motorcycles and is willing 
to do all these things because he enjoys them himself. 

Harley-Davidson has done an excellent merchandising job in this 
field. It has long realized that what is good for sport is good 
for its business, and it has carefully selected its dealers and encour- 
aged and helped them stimulate motorcycling for sport. As a result 
respondent has grown and prospered. Likewise the independently 
owned companies dealing in its motorcycles have become the largest 
market for motorcycles, parts, accessories and supplies in the country. 
Access to these dealers is almost essential in the selling of motorcycle 
parts, supplies, accessories and oil in the American market. 

During World War II when products were in short supply, respond- 
ent did not object to its dealers selling competitors’ products. For 
example, many of them sold Servi-cycles, a lightweight motorcycle 
manufactured and sold by the Simplex Manufacturing Corporation 
of New Orleans. However, shortly after the close of the war, respond- 
ent campaigned to get its dealers to sell Harley-Davidson products 
exclusively. 

When respondent introduced a lightweight motorcycle into its line 
in the fall of 1947, its representatives got in touch with franchise 
dealers which were selling Servi-cycles and let them know that they 
were expected to sell Harley-Davidson motorcycles exclusively, includ- 
ing its new lightweight motorcycle. Respondent held up renewing 
and threatened to cancel dealers’ franchises until they agreed not to 
sell competitive makes of new motorcycles. 

These dealers constituted a major percentage of the market for 
Servi-cycles; and when they became unable to handle this motorcycle, 
the sales of the Simplex Manufacturing Corporation dropped off 
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sharply while respondent’s sales increased greatly. Shortly there- 
after Simplex laid off all of its salesmen and its sales were reduced 
75 percent. The President of Simplex Manufacturing Corporation 
testified that he personally complained to respondent’s President, Mr. 
Walter Davidson, about respondent’s practice of not allowing its 
dealers to handle Servi-cycles and that Mr. Davidson replied that 
that was the firm policy of his company and would be adhered to. At 
the present time, with rare exceptions, respondent’s dealers sell 
Harley-Davidson motorcycles only. 

In the parts and accessories field, respondent has placed in its stand- 
ard form of contract with its dealers a requirement that the dealer 
agrees not to sell any component parts, accessories or oil other than — 
respondent’s for Harley-Davidson motorcycles. The record shows 
that this provision has been interpreted by respondent as meaning 
that all dealers are to deal in Harley-Davidson parts, accessories and 
oil exclusively. Respondent’s field representatives called periodically 
on dealers and on such visits checked the dealers’ stock for the purpose, 
among others, of ascertaining and reporting competitive products 
found. In certain cases these representatives have ordered dealers 
to dispose of the competitive merchandise, have exacted promises from 
the dealers to dispose of such merchandise, and have held up and 
threatened to cancel dealer contracts unless the dealers disposed of 
all such products. 

On one occasion respondent’s representatives and officials encour- 
aged a dealer association known as the Ohio—Indiana—Kentucky Har- 
ley-Davidson Motorcycle Dealers Association to solicit and secure the 
written pledge of all of the members of that association that they 
would not deal in parts and accessories not manufactured and sold 
by respondent. 

The record shows that these unsportsmanlike activities in the acces- 
sories field were only sporadic. They only happened from time to 
time and in different areas. Too zealous salesmen (but with the en- 
couragement and knowledge of company officials) took the initiative 
in most of these cases. On occasion a complaint to respondent’s home 
office by an indignant competitor would cause a halt in a particularly 
obnoxious form of coercion. In the field of accessories, respondent’s 
competitors have continued to do business with respondent’s dealers 
despite the restrictive agreements. They constitute their most im- 
portant market. However, at all times respondent has had the power 
under its agreements with its dealers to foreclose competitors from 
this market. And from time to time it has given its competitors a 
little squeeze. 

Respondent does not defend those acts of coercion and intimidation 
by its salesmen in this field. It denies responsibility for them and 
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denies it has committed any illegal act. But it stated through counsel 
in oral argument before the Commission that it would not object to 
an order relating to the practices in the accessories field. 

We are glad no defense is made of these unsportsmanlike practices 
themselves. Just like what is good for sports is good for the motor- 
cycling business; what is good for free and fair competition is good for 
all business. But in both competitive fields, there must be rules to 
govern the game. When the enthusiasm of a contestant clouds his 
better judgment, there must be a referee or umpire to call the con- 
testant to account. Sometimes, when a motorcyclist drifts out on 
the turn to force out a rival, it is difficult to determine whether it was 
deliberate or accidental. The same holds true in the field of industry. 
The Federal Trade Commission is to interstate commerce what the 
American Motorcyclists’ Association referee is to a sanctioned race 
meet. Whether the challenged action was intentional or not, the turn 
must be called when someone fudges on the rules. In the realm of 
business that’s our job. We do not fine; we do not disqualify; we 
do not penalize, such as referees in the world of sports may do. We 
interpret the rules and relate them to a specific business practice. If 
the practice is illegal, we point it out to the offender. The great 
majority of American Businessmen need only have their attention 
directed to a bad business practice to correct it.t 

The respondent in this instant case finds itself before us in just 
such a situation. Its practices, if engaged in by a lesser company, 
might not lessen or restrain commerce seriously. But Harley-David- 
son is the dominant domestic factor in an industry which at one time 
counted many vital producers. This is all to its credit for we reject 
the idea that success and resultant bigness in a company makes it 
a threat to our free competitive system. But in a field where large 
and small companies compete, the larger ones must be especially care- 
ful to stay within the rules. Size brings with it increased respon- 
sibilities, commensurate with its increased power. 


II 


The facts of record establish that the Harley-Davidson Motor Co. 
in selling its products to its franchised dealers under an agreement 
and understanding that the dealers will not deal in motorcycles, parts, 
accessories or oil of its competitors. This constitutes a violation of 
Section 3 of the Clayton Act if the effect of such agreements and un- 
derstandings may be to substantially lessen competition or tend to 

1Under the Clayton Act, violation of a Commission order carries no penalty. If re- 


spondents do not clear up their practices, however, the Commission can secure a Court 
order, violation of which would be penalized. 
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create a monopoly in any line of commerce. These exclusive dealing 
agreements do have this requisite substantial likelihood of future ad- 
verse effect on competition. 

In reaching this conclusion, we have not restricted ourselves to 
determining only whether or not respondent had a substantial share 
of the market in this field. We have looked at the actual effect on 
competition of respondent’s practices in the past and have considered 
their potentialities for future lessening of competition. 

Section 3 of the Clayton Act does not prohibit all exclusive dealing 
agreements. It only prohibits those agreements which have the ca- 
pacity and likelihood of lessening competition or tending to create a 
monopoly in any line of commerce. The legislative history of this 
Act shows that Congress believed that exclusive dealing agreements 
by a small business trying to break into a market should not be pro- 
hibited. Such agreements would not provide a substantial threat to 
free competition even though all exclusive dealing agreements by their 
very nature foreclose some accounts to competitors. 

Thus, such restrictive agreements standing alone might not merit 
the attention of the Commission. However, here these agreements 
are between the largest domestic manufacturer of motorcycles and its 
large and effective dealer organization in a field where the bonds be- 
tween the motorcyclist and the dealer are especially strong. 

In addition, competitors of respondent have lost business and in 
varying degrees have been foreclosed from the market represented 
by respondent’s dealers. The manufacturer of the competitive light- 
weight motorcycle Servi-cycle has been practically completely shut 
out of this market while competing manufacturers of accessories have 
lost business and to a great extent are continuing in business at the 
sufferance of respondent as long as these exclusive dealing under- 
standings are continued. 

These facts establish that these exclusive dealing agreements have 
the capacity and probability of causing a substantial adverse effect 
on competition in this field and of creating a substantial tendency 
toward monopoly. We, therefore, conclude that respondent has 
violated Section 3 of the Clayton Act. 


Til 


Respondent urges that it has a right to require its dealers to agree to 
sell and use only those functional parts purchased from it for Harley- 
Davidson motorcycles. While the record shows that respondent has 


*See McAllister, “Where the Effect may be to Substantially Lessen Competition or Tend 


to Create a Monopoly,” Proceedings of the American Bar Association, Section on Antitrust 
Law, August 26-27, 1958, p. 130. 
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gone beyond this in its agreements, still this question is squarely raised 
in determining the proper remedy. 

It is urged that such a requirement is necessary to protect re- 
spondent’s good will and to protect owners of its motorcycles who 
expect to get genuine, high-quality parts from a Harley-Davidson 
dealer. In opposition to this contention counsel supporting the com- 
plaint cite Judson L. Thompson Mfg. Co. v. F. T. C., 150 F. (2d) 
952 (C. A. 1, 1945) as holding that thé open market, not the court, 
is the place for presentation of claims as to the relative merits of 
competitive products. However, in that case, involving a tying con- 
tract for the use of rivets in a leased riveting machine, the court 
carefully distinguished 7. 7. (0. v. Sinclair Refining Co., 261 U. S. 
463 (1923) which permitted an agreement restricting the use of 
Sinclair’s pumps leased to dealers, to the sale of Sinclair gasoline 
saying: 

“A different question is presented from that in the Sinclair 
case * * *, As the only use made of the gasoline was to sell it, and 
as there was no restraint upon the purchase and sale of competing 
gasoline, there was no violation of the Clayton Act.” International 
Business Machines Corporation v. United States, 298 U. S. 131, 135 
(1936). 

It seems to us that respondent has a real interest in the proper 
repair of Harley-Davidson motorcycles by it dealers. In the absence 
of any exclusive dealing requirement, it could certainly require its 
dealers to agree not to use defective parts or improper oil in the 
repair and servicing of Harley-Davidson motorcycles. In its order 
in the matter of General Motors Corporation, 34 F. T. C. 58, 86 
(1942), the Commission recognized this right as to automobile parts 
necessary to the mechanical operation of an automobile, even though, 
where there was no other source of proper parts, the agreement might 
have the effect of requiring exclusive dealing as to such parts. 

The paramount need in this case is to prohibit respondent from 
restricting its independently owned dealers from exercising their 
right to make their own decisions as to what they want to sell. 
Harley-Davidson Motor Co. can select its own dealers, but 1t cannot 
legally, by threats of cancellation, force its dealers to agree to sell any 
class of its products exclusively. However, as to functional parts 
and oil, we believe that an agreement prohibiting the use of oil or 
parts which would adversely affect the mechanical operations of 
Harley-Davidson motorcycles would be proper in all respects. 

Having determined that respondent’s acts and practices constitute 
a violation of Section 3 of the Clayton Act, and inasmuch as they all 
can be prohibited under that Act, we believe that it is not necessary 
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to consider whether they might also violate Section 5 of the Federal 
Trade Commission Act. See Standard Oil Oo. of Californiav. U.S., 
337 U. S. 293, 314. 

This conclusion necessitates a revision of the initial decision which 
holds that certain of respondent’s practices violated Section 3 of the 
Clayton Act and others Section 5 of the Federal Trade Commission 
Act. In our opinion all of the acts found in the initial decision relate 
to respondent’s exclusive dealing practices and should be considered 
in the light of Section 3 of the Clayton Act which specifically relates 
to such practices. 


IV 


Tn reaching the conclusion that respondent has violated Section 3 of 
the Clayton Act, we have considered each of respondent’s exceptions 
to the initial decision. 

We wish to refer specifically to its exceptions to the inclusion in 
the findings of the excerpts of letters by certain of respondent’s dealers 
to its competitors telling them that they do not intend to buy from 
them in the future because of respondent’s insistence on exclusive 
dealing. Respondent excepts to these letters as being hearsay. Espe- 
cially do they object in those cases where the author testified that he 
had given false reasons in the letters for cancelling. The hearing 
examiner did not believe this testimony. 

It has long been established that under the circumstances of this 
case letters of third party dealers are admissible under an exception 
to the hearsay rule to show the reason why they refused to deal with 
competitors of respondent. Standing alone, these letters could not 
establish the existence of an exclusive dealing agreement. But where 
the exclusive dealing arrangement has been established, and where cer- 
tain of respondent’s dealers have stopped buying certain competitive 
products, letters of these dealers to the sellers cut off are competent to 
show the reason for this action given by the dealer at the time. Taken 
together with other evidence showing the existence of respondent’s 
activities to enforce its exclusive dealing policy, and the actual stop- 
ping of purchases from the competitor, these letters are very persua- 
sive, competent, and clearly material as part of the evidence showing 
the effect of respondent’s practices on competition. 

We do not believe that the testimony of the author of a letter that 
it does not state the real reasons he stopped buying competitive prod- 
ucts destroys its evidentiary value where the hearing examiner does 
not believe this explanation. The hearing examiner, who has had the 
opportunity to observe the demeanor of the witnesses, is the best judge 
of the credibility of their testimony. 
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Further exception is taken to the hearing examiner’s refusal to 
permit certain additional cross-examination of witnesses McDonald 
and Treen. Weare of the opinion that the hearing examiner’s ruling 
did not constitute prejudicial error as the evidence sought to be elicited 
by the additional cross-examination would only have been surplusage 
tending to prove facts otherwise established and would not have 
affected the outcome of this case if allowed. The record contains the 
comparative sales volume of Mr. Treen’s company for the years in 
question and establishes that the great bulk of respondent’s dealers 
sold competitors’ accessories. 

We conclude, therefore, that respondent’s appeal should be denied. 

Commissioners Howrey and Gwynne did not participate for the 
reason that oral argument was heard prior to their appointment to 
the Commission. 
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In THE MatTrer oF 


BLACKSTONE COLLEGE OF LAW, INC. ET AL. 


DECISION AND OPINION IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 5906. Complaint, July 18, 1951—Decision, June 29, 1954 


Where a corporation and its president, engaged in the operation of a correspond- 
ence school which sold courses of study and instruction in law, in advertising 
their said courses (in connection with which they imposed no requirements 
as to previous formal education for admission) in magazines of national 
circulation, in which, under the caption “LAW” and “The Law-Trained 
Man,” they invited the reader to send for a free copy of their booklet thus 
entitled, showing how to qualify at home for the LL. B. degree and a bar 
examination through their course, and in which they referred to judges and 
lawyers as among their graduates— 

(a) Falsely represented that their course and the degree of Bachelor of Laws 
which they there offered to confer upon students successfully completing the 
same would fulfill the requirements for education and legal training requisite 
to participating in the bar examination of the respective States ; 

The facts being that while the minimal requirements for admission for examina- 
tion vary, those imposed by the vast majority of the jurisdictions concerned 
follow a pattern which excludes applicants whose legal training has been 
secured solely through home study, or whose education or legal training are 
limited to completion of respondents’ course, and in only a very few States 
would recipients of respondents’ degrees who are educated or trained as 
above indicated be allowed to participate in bar examinations; and 

(b) Falsely represented and implied that their school was a college of law 
within the generally accepted meaning of that term, i. e., an institution of 
higher learning specializing in legal subjects, with a resident faculty and 
student body, and library and classroom facilities, through use of the word 
“college” in the trade name “Blackstone College of Law’, featured in all 
advertisements and in its corporate name and in other statements designat- 
ing the school as a college; 

The facts being the school carried on all its operations from a small office; its 
full-time employees comprised five persons, four of whom were engaged in 
clerical work exclusively ; the fifth was an attorney who managed the office 
and did most of the teaching work consisting, among other things, of 
forwarding lessons to students, grading examination papers, and correspond- 
ing with the students; another attorney who assisted the latter, engaged in 
the practice of law in Chicago, and devoted a portion of his time to the 
school in return for a small weekly salary; the school had no buildings or 
facilities for resident study, and its said president, who was not at attorney, 
spent little time at the school in Chicago, and had his office in New York 
City: 

Heid, That such misrepresentations were to the prejudice and injury of the public 
and constituted unfair and deceptive acts and practices in commerce. 


Before Mr, William L. Pack, hearing examiner. 
Mr. William L. Pencke for the Commission. 
Mr. Gunther W. Harms, of Chicago, Il., for respondents. 
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DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 18, 1951, issued and subse- 
quently served its complaint in this proceeding upon the parties named 
above, charging them with the use of unfair and deceptive acts and 
practices in violation of the provisions of that Act. After the filing 
of respondents’ answer, hearings were held before a hearing examiner 
of the Commission, duly designated to act in this proceeding, and 
testimony and other evidence were introduced and duly recorded and 
filed in the office of the Commission. On April 4, 1952, the hearing 
examiner filed his initial decision sustaining certain allegations of the 
complaint and closing the proceeding without prejudice insofar as it 
related to others and, within the period of time permitted by the 
Commission’s Rules of Practice, counsel supporting the complaint. 
appealed from that initial decision. 

This matter came on for final hearing upon the entire record, 
including the brief in support of the appeal and the brief filed by 
counsel for respondents in opposition to such appeal. The Commis- 
sion, for the reasons stated in the opinion which is separately issuing 
herein, having determined that the rulings of the initial decision 
which are specifically excepted to in the appeal were erroneous rulings 
and that they should be reversed, hereby grants the appeal of counsel 
supporting the complaint; and being of the opinion that this pro- 
ceeding is in the interest of the public, the Commission hereby issues 
its findings as to the facts, conclusion, and order, the same to be in 
lieu of the initial decision of the hearing examiner. 


FINDINGS AS TO THE FACTS 


Blackstone College of Law, Inc., is a corporation organized and 
doing business under and by virtue of the laws of the State of Illinois, 
its principal office and place of business being at 225 North Michigan 
Avenue, Chicago, Illinois. Harold R. Lister, who is erroneously 
referred to in the complaint as Harold L. Lister, is president of the 
corporate respondent and, as such, controls and directs its policies and 
practices and is responsible for its operation and management. His 
business address is 25 West 45th Street, New York, New York. The 
respondents are engaged in the operation of a correspondence school, 
selling courses of study and instruction in law which are pursued by 
correspondence through the medium of the United States mails. Dur- 
ing the period to which this proceeding relates, a substantial course of 
trade in such courses of instruction has been maintained by respond- 
ents in commerce between and among the various States of the United 
States and in the District of Columbia. 
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The courses have been advertised by respondents in magazines hay- 
ing national circulation, and typical of their advertisements appearing 
in such media are the following: 


Law—Free Book—The Law-Trained Man 


Write—Write today for a FREE copy of “The Law-Trained Man” which shows 
how to qualify at home for the LL. B. degree and a bar examination through the 
famous Blackstone law course compiled by 60 expert law authorities. Big 17- 
volume Law Library furnished. Moderate tuition; easy terms. BLACKSTONE 
COLLEGE OF LAW, 225 N. Michigan Ave., Dept. 157, Chicago 1, Ill. A Cor- 
respondence Institution Founded in 1890. 


LAW—Free book—The Law-Trained Man 


Your FREE copy of “The Law-Trained Man” shows how to gain prestige and 
greater earnings through Blackstone home law study. All instruction material 
furnished including 17-volume law Library written by 65 well-known law 
authorities. Lawyers, judges among our graduates. LL. B. degree. Low cost; 
easy terms. Write today. 


BLACKSTONE COLLEGE OF LAW Dept. 125, Chicago 1, Il. 
225 N. Michigan Ave. 
A Correspondence Institution Founded in 1890. 


In addition to those charges of the complaint pertaining to use of 
the word “college” in the corporate name and otherwise which else- 
where are discussed and separately considered in this decision, the 
complaint has charged that, through statements contained in their 
advertising including the statement that the degree of Bachelor of 
Laws is conferred, respondents falsely represent that their enterprise 
is a recognized and standard law school, that its courses are comparable 
to those used in recognized and accredited resident schools and that 
students completing the courses and obtaining respondents’ degrees 
are thereby qualified and eligible to be admitted to the bar examina- 
tions of the respective states. Inasmuch as the hearing examiner 
found that the Commission’s action in an earlier proceeding was a bar 
to consideration of these matters on their merits, no determination 
thereof appears in the initial decision. 

As background to their consideration, it appears here that, among 
other things, an earned degree represents an academic rank awarded 
by colleges or universities in recognition of attainments on the part of 
their scholars. The professional degree of Bachelor of Laws has been 
awarded for many decades by resident law schools. In all save a few 
states, in order to be admitted to bar examinations at the outset, can- 
didates must comply with minimum requirements as to batabetciedl and 
legal training imposed by the states’ local regulations or statutes. The 
baccalaureate i in law, when awarded by an accredited institution, is 
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accepted by examining authorities of states where these requirements 
prevail as satisfactory evidence of their completion academically by 
the applicant. Such applicants accordingly are eligible and enabled 
to participate in bar examinations providing that they fulfill other 
requisites unrelated to education and training but instead pertaining 
to age, moral character or residence. 

Testimony was received into the record indicating that the award 
_of an LL. B. degree connotes successful completion by the recipient of 
a resident course of study at an approved or accredited institution, 
and tending to show additionally that such degree attests that the 
recipient. has training and competency of the types warranting him 
to apply for an examination for the practice of law. The greater 
_ weight of the evidence manifestly establishes that to members of the 
legal profession, including teachers and attorneys, the baccalaureate 
in law, among other things, symbolizes successful completion of a 
resident course of study in law whereby the holder of such degree 
has fulfilled the requirements for education and legal training which 
will enable him, if otherwise eligible, to sit for the bar examinations 
of the respective states. On the other hand, however, the evidence 
received into the record appears inadequate for an informed deter- 
mination as to whether the foregoing beliefs as to the connotation of 
the LL. B. degree and the impressions necessarily engendered by offers 
_ to confer it, likewise are shared by members of the purchasing public 
to whom respondents’ advertising and offers of their courses and de- 
grees are directed. These conclusions notwithstanding however, it 
seems clear that when made against the background of additional 
advertising statements expressly referring to lawyers and judges 
among the corporate respondent’s graduates and to the effect that 
prospective enrollees will be able to qualify at home for bar examina- 
tions, respondents’ offers to confer the degree of Bachelor of Laws 
upon students successfully completing the courses indeed serve to rep- 
resent, and have represented to prospective students, that such course 
and degree will fulfill the requirements for education and legal train- 
ing requisite to participating in the bar examinations of the respective 
states. 

No requirements as to previous formal education are imposed by 
respondents for admission to their course. An intellectual capacity 
on the part of its prospective students exceeding that necessary to 
understanding of a news item is deemed desirable by respondents, and 
if its absence were apparent on the face of the application, it 1s indi- 
cated that enrollment would be denied. Relevant also, among other 
matters, to a consideration of the truth or falsity of respondents’ 
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representations respecting the eligibility for bar examinations afforded 
by their degrees and courses is the circumstance that, in 24 States of 
the United States, admission to the practice of law is limited to those 
whose legal studies have been pursued in whole or in part in a resident 
law school. In some of these states, the period of study required is 
contingent on whether the school is approved by the American Bar 
Association or local examining authorities and, in such instances, a 
longer period of study is specified if attendance is at an institution not 
so approved or in the event studies are to be pursued on a part-time 
basis. In 20 of the remaining states where an alternative to resident 
school training and attendance is open to students, study in a law 
office is permitted. This method is a tradition in the legal profession 
and contemplates study under the supervision of a practicing member 
of the bar of the state where the student aspires to practice to the end 
that his training be secured in the atmosphere of its courts and of the 
law office. Students whose education and legal training are limited 
solely to respondents’ home study courses would not be admitted to the 
bar examinations of any of the 44 foregoing states. 

As of 1950, the four remaining states did not require that bar can- 
didates’ be pursued in a resident law school or law office. Montana, 
however, required that applicants have two years of college or its 
equivalent prior to beginning any legal studies. At such time, how- 
ever, no specific requirements as to education or legal training appear 
to have been imposed by Georgia as a condition to taking its bar 
examination, and Mississippi likewise imposed none respecting an 
aspirant’s educational status prior to the beginning of his legal studies 
although a high school education has been a prerequisite to taking 
the final examination. California, although requiring two years’ 
pre-legal study of applicants under 25, waives this for those who are 
over 25 years of age at the time they begin the study of law, and that 
State requires applicants training outside of accredited law schools 
to register when their legal studies are begun. It accordingly will be 
observed that while the minimal requirements for admission to exami- 
nations vary among the states, those imposed by the vast majority of 
the jurisdictions follow a pattern which excludes applicants whose 
legal training has been secured solely through home study or whose 
education or legal training is limited to completion of respondents’ 
course. In only a very few states, therefore, may recipients of re- 
spondents’ degrees who are educated or trained as above indicated be 
allowed to participate in bar examinations. That respondents’ repre- 
sentations respecting the eligibility of recipients of their degrees and 
of students satisfactorily completing the course to participate in bar 


examinations of the respective states are false is clearly demonstrated 
by the record. 
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Respondents contend that no deception of enrollees stems from 
their advertising for the reason that possession of an LL. B. degree 
does not entitle its holder to become a member of the legal profession. 
The record suggests that the so-called “diploma privilege” under which 
graduates of certain law schools might be admitted to the bar of a 
particular jurisdiction without examination may still apply in a very 
few states. Assuming, however, that the diploma privilege has dis- 
appeared entirely, the circumstance that students may know that can- 
didates for the bar must stand for an examination or comply with 
other requisites pertaining to residence and moral character in no 
manner supports a view that a capacity to mislead and deceive does not 
inhere in the previously noted false representations respecting 
eligibility of recipients of respondents’ degrees and the school’s 
graduates for admission to bar examinations. 

Respondents have urged also that certain statements in reference to 
qualifying for bar examinations, as contained in their booklet “The 
Law-Trained Man,” serve to dispel any misunderstanding on the part 
of their enrollees as to admission to bar examinations. In this cun- ~ 
nection, it is to be noted at the outset that the information to which 
respondents refer is entirely absent from those advertisements through 
which contact with prospective students is initially established by 
respondents. Their booklet, moreover, when urging that enrollees 
plan to sit for bar examinations, reiterates that the efficacy of respond- 
ents’ method is attested by a long list of successful attorneys among 
their graduates and expressly assures that “the formalities of gaining 
admittance to the examination are not difficult to meet.” On the subject 
of education preliminary to undertaking the study of law, the booklet 
reports that a high school education or its equivalent is sufficient in 
certain designated states, a grammar school education suffices in an- 
other, and that in all others “the equivalent” of two years’ college 
work prior to taking up the subject of law meets such requirements. 
On the subject of legal study, the booklet states that “a few states,” 
there naming 14, demand that the required period of study be in a resi- 
dent school and that one other stipulates that one year be in a resident 
school, and thereupon adds that, in the other states, the private attor- 
ney who sponsors the applicant certifies that such aspirant has spent 
the proper length of time in law study. Upon the basis of the analysis 
of states’ requirements set out in the second preceding paragraph, it 
is readily apparent that certain of the statements of the booklet are 
untrue and that others, particularly the last one which presumably 
has reference to law office training and study, are misleading and lack- 
ing in candor. It is accordingly concluded that the statements to 
which respondents refer are entirely inadequate to dispel the false 
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impressions elsewhere conveyed in respondents’ promotional matter. 

The Commission is of the opinion, however, that the record does not 
suffice for an informed determination as to whether respondents’ ad- 
vertised offers to confer their degrees within themselves, or when 
made in connection with the additional statements referred to above, 
have constituted representations to their purchasers, in the circum- 
stances here, that the enterprise is a recognized and standard law 
school or that its courses are comparable to those used in recognized 
and accredited resident schools. Further consideration of the addi- 
tional allegations of the complaint relevant to these matters, therefore, 
appears unwarranted here and these additional charges accordingly 
are to be deemed as dismissed hereby. 

Another of the issues presented for consideration, as referred to at 
the outset, relates to the charge of the complaint that, through use of 
the word “college” in the name of the respondent corporation and 
otherwise in the advertising, respondents have represented that their 
enterprise is a college or an educational institution of higher learning 
specializing in legal subjects. This allegation and others relevant 
to it are found to have been sustained under the initial decision 
wherein the conclusion is expressed that respondents’ use of such word 
as a designation for the school is unwarranted and misleading and a 
provision absolutely forbidding its use or any simulation thereof as 
a part of the corporate or trade name in promoting sales of the courses 
likewise appears in that decision’s order. 

Respondents’ use of the word “College” in the trade name “Black- 
stone College of Law,” which is prominently featured in all the 
advertising, and in its corporate name “Blackstone College of Law, 
Inc.,” and in other statements designating respondents’ school as a 
college, represents and implies that their school is a college of law 
within the generally accepted meaning of that term, that is, an insti- 
tution of higher learning specializing in legal subjects with a resident 
faculty and student body and library and classroom facilities.. Sup- 
porting conclusions that the corporate respondent is not a college of 
law, as such term is generally understood, and that respondents’ 
representations in that respect are false, is the circumstance that the 
school has no buildings but carries on all of its operations from a 
small office. The full-time employees of the school comprise five 
persons, four of whom are engaged in clerical work exclusively. The 
fifth is an attorney who manages the office and also does most of the 
teaching work which consists, among other things, of forwarding 
lessons to students, grading examination papers, and corresponding 
with the students. In this work, he is assisted by another attorney 
who engages in the practice of law in Chicago but devotes a portion 
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of his time to the school. For his services to the school, the latter 
receives a small weekly salary. The school has no facilities for resident 
study, all work being done exclusively by correspondence. Respond- 
ent Harold R. Lister, who is not an attorney, spends little time at the 
school in Chicago, his office being located in New York City. 

In the course of the proceedings, respondents have contended they 
have never used the word “college” alone in their promotional litera- 
ture but immediately qualify such word with the phrase “A corre- 
spondence institution founded in 1890,” and in effect urge that their 
designation of the school as a college, even if considered false, has 
lacked any capacity and tendency to mislead. It is to be noted in 
passing that the term “Incorporated” is omitted from designations 
of the school in certain of the magazine advertising and other pro- 
motional material so respondents in effect there offer their course under 
a trade name, namely “Blackstone College of Law.” The magazine 
advertisements and the corporate letterhead contain reference to the 
school’s correspondence aspects. The cover of the 32-page booklet, 
“The Law-Trained Man,” is imprinted with the school’s trade name. 
A statement to the effect that the school is chartered as a correspond- 
ence institution under the laws of the State of Illinois, together with 
another affirming that it is empowered by statute to confer degrees, 
appears on this booklet’s first inside page but such statement is not 
reiterated at points where additional references are made to the corpo- 
rate respondent by its trade name or as “The College.” 

Disclaimers are omitted, moreover, from certain of the textbooks 
known as “Modern American Law” and from various lecture bulletins 
and lists of answers distributed to enrollees. As evidenced by the 
facsimile of the respondents’ diploma which is featured in the pro- 
motional literature, it is apparent that respondents likewise fail to 
mention the correspondence character of the enterprise on their 
diplomas. It would not be proper to conclude, therefore, that respond- 
ents never use the word “College” alone or without using the qualify- 
ing phrase to which they have referred. On the contrary, the 
omission of language of explanation and disclaimers from certain 
of the promotional matter and the inadequacy in other instances of 
such disclosures as do appear are apparent, and the record clearly 
establishes that respondents’ designation of their school as a college 
has been deceptive and misleading. 

Relevant to a consideration of an appropriate form of remedy with 
respect to the foregoing matters is the circumstance that this enter- 
prise appears to have been established in 1890 and the record contains 
no indication that its corporate name has not been in use for many 
years. Among its competitors is La Salle Extension University, 
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Chicago, Illinois, named as the respondent in a proceeding earlier 
instituted by the Commission. Under the terms of the modified order 
to cease and desist which issued on May 18, 1938, in disposition of that 
proceeding (26 F. T. C. 1277), use of the expression “University” in its 
corporate name or otherwise was forbidden to such school unless clear 
disclosure of the correspondence character of the enterprise appeared 
whenever used in textbooks, pamphlets and other advertising mat- 
ter. In the circumstances here, the Commission has concluded that 
the public interest will be adequately served if a similar requirement 
for disclosure likewise is imposed respecting any future use by re- 
spondents of the word “college” or words of similar import. The 
requirements of the order to cease and desist as contained in this de- 
cision are in accord and the form of order which appears in the initial 
decision is not being adopted. 


CONCLUSION 


On the basis of the facts above stated, the Commission has con- 
cluded that respondents have falsely represented that recipients of 
their purported academic degrees in law and students satisfactorily 
completing the school’s courses of study through correspondence will 
be eligible and enabled by reason of such training to participate in 
the bar examinations of the respective states, and that the corporate 
respondent is a college. As made in the circumstances here, respond- 
ents’ misrepresentations to prospective students manifestly have had 
the capacity and tendency to deceive members of the public into the 
erroneous and mistaken belief that such representations are true and 
to induce the purchase of substantial numbers of respondents’ courses 
of instruction in commerce. The Commission accordingly concludes 
that respondents’ misrepresentations have been to the prejudice and 
injury of the public and therefore constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 

Obviously material to persons urged in nation-wide offers of courses’ 
of instruction to follow the law as a profession is accurate informa- 
tion as to where or in what jurisdictions the method or form of train- 
ing offered is acceptable toward fulfilling the goal which such adver- 
tising seeks to inspire. A provision insuring such disclosure in con- 
nection with any future offers by respondents of their courses like- 
wise directed to encourage such aspirations is plainly warranted and 
necessary and does not appear burdensome in the circumstances here. 
The order which follows is in accord. 
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It is ordered, 'That the respondent Blackstone College of Law, Inc., 
a corporation, and its officers, agents, representatives and employees, 
and respondent Harold R. Lister, as an officer of said corporation, ' 
directly or through any corporate or other device, in connection with 
the offering for sale, sale and distribution in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, of courses of study 
and instruction, do forthwith cease and desist from: 

(1) Representing directly or by implication that recipients of re- 
spondents’ purported academic degrees in law or others successfully 
completing respondents’ course of study through correspondence will 
be admitted to or are otherwise eligible to participate in bar ex- 
aminations, unless such representations are expressly limited to those 
states (specifically named) wherein the requirements for education 
and legal training requisite to participating in such examinations are 
fulfilled solely by completion of a course of legal study through 
correspondence. 

(2) Using the word “college” or any word or words of similar im- 
port or meaning in the corporate name or in any other manner to 
designate or refer to respondents’ school, unless, in bulletins, lesson 
material, textbooks, diplomas and other promotional material, and 
sales presentations whenever used, it is clearly and conspicuously 
stated in immediate conjunction with such word or words that re- 
spondents’ enterprise is a correspondence school without resident 
facilities or that it is “a correspondence institution” or “an institution 
for correspondence students.” 

It is further ordered, That the respondents shall, within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist. 

Commissioners Howrey and Gwynne not participating. 


OPINION OF THE COMMISSION 


With respect to all charges of the complaint save and except those 
challenging the respondent school’s designation of itself in its pro- 
motional material as a college, the initial decision sustains respond- 
ents’ contention that the Commission’s decision of April 7, 1948, in 
the matter of Blackstone College of Law, Inc., et al., Docket No. 4929, 
is res judicata as to the issues presented thereunder and bars con- 
sideration of them on their merits here. Counsel for respondents did 
not file notice of intention to appeal and all of the specific exceptions 
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interposed under the appeal, as filed by counsel supporting the com- 
plaint and now before us for consideration, challenge the rulings 
which sustain this defense to the extent noted and which provide 
accordingly for closing the proceeding without prejudice in respect 
to the charges as relevant. 

The complaint in the instant proceeding alleges that, through state- 
ments contained in their advertising including the statement that the 
degree of Bachelor of Laws is conferred by the respondent corre- 
spondence school, respondents represent, among other things, that 
their enterprise is a recognized and standard law school whose courses 
are comparable to those used in recognized and accredited schools, 
and that students completing the courses and obtaining its degrees 
are thereby qualified and eligible to be admitted to the bar examina- 
tions of the respective states. The complaint in the earlier proceeding 
challenged, among other things, respondents’ advertising of a so-called 
“Emergency Graduation Plan” under which this same correspondence 
school was offering for a stated price to confer its LL. B. degrees 
upon former students who had abandoned their studies. 

The earlier proceeding was instituted on March 15, 1943, many of 
the practices of respondents to which it related were inspired by the 
fact that World War II was in progress, and the advertising there 
considered offered respondents’ diplomas as important evidence of 
qualifications which would assist in securing commissions in the armed 
services. One of the provisions of the order to cease and desist issuing 
in the earlier proceeding proscribed the conferring of degrees by 
respondents unless the recipients in fact completed a regularly pre- 
scribed course under competent supervision. Should the instant pro- 
ceeding culminate in issuance of an order absolutely prohibiting 
respondents from issuing their degrees to students completing their 
courses of home study through correspondence, the initial decision 
states, respondents would then be amenable to two contradictory orders 
respecting the granting of their degrees. Such decision thereupon 
concludes that an identity of subject matter and issues is in fact 
presented in the two proceedings. 

In its findings in the earlier proceeding, the Commission stated that 
at the very least the conferring of a degree implied that the recipient 
has seriously pursued and completed a prescribed course of instruction 
under competent supervision and that the granting thereof consti- 
tutes a representation that they are recognized in the educational 
field. The Commission found additionally that the school’s so-called 
emergency plan was unfair both to holders of bona fide degrees and to 
recipients of respondents’ degrees and that such program constituted 
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an imposition and fraud upon the public and our nation’s educational 
system. Presented for consideration there was a situation where re- 
spondents’ outright sale of purported academic degrees resulted in 
unfairness and one wherein the deception involved related primarily 
to the general public and only incidentally to purchasers. Additional 
charges of the earlier proceeding likewise pertained to alleged mis- 
leading comparisons of respondents’ courses with others and alleged 
misrepresentations respecting the school’s standing as a law school. 
These and the pertinent findings as subsequently issued by the Com- 
mission were directed, however, not to respondents’ offers of their 
degrees but to affirmative statements appearing in the advertising 
instead, one of which was to the effect that the instruction method used 
by Blackstone was the one used in all schools to which “Class A” 
approval had been accorded by the American Association of Law 
Schools. Patently, none of the advertising statements and representa- 
tions in issue under the earlier proceeding related directly to degree 
holders’ eligibility to participate in bar examinations. The sharp 
differences between the issues presented for consideration then and 
now are apparent and the view adopted below that identity of subject 
matter and issues obtains in the two cases, to us, appears wholly 
untenable. 

It is obvious to us also that the decision below was based on an 
erroneous premise and view that the instant proceeding looked to pro- 
hibiting absolutely respondents’ offers to confer degrees in connection 
with future distribution of their courses in interstate commerce. Un- 
like the paragraph of the provisionary order appended to the com- 
plaint in reference to the word “college” which proposed, in the event 
of a default in filing of answers, to forbid respondents absolutely from 
“using” that word, the corresponding prohibition in reference to the 
offers to confer degrees proposed instead that respondents cease 
through the device of such offers from making the representations 
which were alleged under the complaint to be inherent in, and other- 
wise connected with, such offers. Under this latter provision, an 
intention was manifest not to preclude respondents from advertising 
that they conferred degrees if the promotional material additionally 
revealed and disclosed material facts relevant to their limitations and 
significance, including the circumstance that recipients whose educa- 
tion and legal training were limited to pursuit of respondents’ courses 
of home study, would not be admitted to bar examinations except in a 
very few of the states. 

Having concluded that the decision below was based on the 
erroneous conclusion that an identity of subject matter and issues 
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obtains in the two proceedings, we accordingly sustain the relevant 
specific exceptions to the initial decision as they appear in the brief 
in support of the appeal, and the appeal of counsel supporting the 
complaint is being granted. 

In the briefs, counsel for respondents and counsel supporting the 
complaint additionally submit their respective contentions as to the 
merits of certain of the issues presented. We have considered these 
contentions and our decision which is issuing separately contains a 
discussion of them, and no useful purpose would be served by its 
repetition here. 

Commissioners Howrey and Gwynne did not participate in this 
case. 
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Decision 


In THE MATTER OF 


LASALLE EXTENSION UNIVERSITY 


DECISION AND OPINION IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 5907. Complaint, July 18, 1951—Decision, June 29, 1954 


Where a corporation engaged in the sale of courses of study and instruction in 
law and other subjects by correspondence through the mails; in advertising 
its courses in legal training through newspapers and magazines of national 
circulation in which it was stated, in inviting requests for additional infor- 
mation, that students could train at home during their spare time or at 
night, and that the degree of LL.B. was conferred by respondent ‘‘corre- 
spondence institution”’— 

Represented that students completing its courses of study and qualifying for 
its degree of Bachelor of Laws were eligible from the standpoint of educa- 
tion and legal training for admission to the bar examinations of the respec- 
tive States, through such statements in the 48-page booklet entitled “LAW 
TRAINING for LEADERSHIP” and in the booklet “Evidence”, furnished 
to all prospective students, as “Preparations for Bar Examinations Degree 
of LL. B. Conferred”, and the inclusion in the latter booklet of a list con- 
taining the names of more than 1,500 former students located in 47 of the 
States and elsewhere as ‘“* * * members who have been admitted to the 
bar” followed by the words “THE NAMES IN THIS LIST—which is far 
from complete—are not confined to lawyers known to be practicing now, 
although a great many of them are. We have purposely reached back 
through the years to show how completely—and for how long—LaSalle Law 
training has demonstrated its thoroughness in preparing candidates for 
the bar. * * *”; 

The facts being that while minimal requirements for admission to examinations 
vary among the States, those imposed by the vast majority of the juris- 
dictions follow a pattern definitely excluding applicants whose legal training 
had been secured solely through home study, or whose education or legal 
training are limited to completion of respondent’s course, and in only a 
very few States, wherein no provision obtains expressly excluding such form 
of training, might recipients of respondent’s degrees who were educated 
or trained as above indicated be allowed to participate in bar examinations: 

Held, That such misrepresentations were to the prejudice and injury of the 
public and constituted unfair and deceptive acts and practices in commerce. 


Before Ur. William L. Pack, hearing examiner. 
Mr. William L. Pencke for the Commission. 
Staehlin & Jantorni, of Chicago, Ill., for respondent. 


DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 18, 1951, issued and subse- 
quently served its complaint in this proceeding upon the respondent 
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named above, charging it with the use of unfair and deceptive acts and 
practices in commerce in violation of the provisions ot that Act. 
After the filing of respondent’s answer, hearings were held before a 
hearing examiner of the Commission, duly designated to act in this 
proceeding, and testimony and other evidence were introduced and 
duly recorded and filed in the office of the Commission. On April 4, 
1952, the hearing examiner filed his initial decision containing pro- 
vision for dismissal of the complaint and, within the period of time 
permitted by the Commission’s Rules of Practice, counsel supporting 
the complaint appealed from that initial decision. 

This matter came on for final hearing upon the entire record, in- 
cluding the briefs filed in support of and in opposition to such appeal 
and the oral arguments of counsel. The Commission, for the reasons 
stated in the opinion which is separately issuing herein, having deter- 
mined that such appeal should be granted in part and denied in part, 
hereby grants the appeal of counsel supporting the complaint to the 
extent noted in that opinion but otherwise denies such appeal; and 
being of the opinion that this proceeding is in the interest of the public, 
the Commission hereby issues its findings as to the facts, conclusion, 
and order, the same to be in lieu of the initial decision of the hearing 
examiner. | 


FINDINGS AS TO THE FACTS 


Organized as a corporation under the laws of the State of Illinois, 
respondent LaSalle Extension University has its office and principal 
place of business at 417 South Dearborn Street, Chicago, Illinois. 
The corporation is engaged in the operation of a correspondence 
school selling courses of study and instruction in law and other sub- 
jects which are pursued by correspondence through the medium of the 
United States mails. During all the periods to which this proceeding 
relates, a substantial course of trade in respondent’s course of instruc- 
tion in law has been maintained by it in commerce between and among 
the various States of the United States and in the District of Columbia. 

In order to secure inquiries from prospective purchasers, the courses 
in legal training have been advertised in newspapers and magazines 
having national circulation, These advertisements, in inviting re- 
quests for additional information, state that students enrolling in 
such courses can train at home during their spare time or at night 
and that the degree of LL. B. is conferred by LaSalle Extension Uni- 
versity which is there designated as a correspondence institution. 
Prospects responding to the advertisements are contacted by respond- 
ent’s salesmen or through the mail and are furnished with brochures 
descriptive of the school and the course and the opportunities and 
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advantages stemming from completion of respondent’s legal training. 
At the outset of this 48-page booklet, which is entitled “Law Training 
For Leadership,” the following appears in large type: 
LAW 
TRAINING 


for 
LEADERSHIP 


An analysis of the opportunities open to the law-trained man—and 
a description of 


AMERICAN LAW AND PROCEDURE 


the LaSalle legal training for executive business positions and preparation for 
bar examinations 


Degree of LL.B. conferred 


In the booklet entitled “Evidence,” which likewise is furnished to: 
all prospective students, the following appears, among other state- 
ments, in reference to a list containing the names of more than 1500) 
former students located in 47 of the States and elsewhere, including: 
American territories and possessions: 


LASALLE MEMBERS WHO HAVE BEEN 
ADMITTED TO THE BAR 


THE NAMES IN THIS LIST—which is far from complete—are not confined: 
to lawyers known to be practicing now, although a great many of them are. 
We have purposely reached back through the years to show how completely— 
and for how long—LaSalle Law training has demonstrated its thoroughness. 
in preparing candidates for the bar. * * * 

Through use of the foregoing statements and representations and 
others of similar import, respondent represents that students complet- 
ing its courses of study and qualifying for its degree of Bachelor of 
Laws are eligible from the standpoint of education and legal training 
to be admitted to the bar examinations of the respective States. 

Respondent’s representation that such students are thereby eligible 
or enabled to participate in the bar examinations of the respective 
States are false, misleading and deceptive. A high school education 
fulfills the entrance requirements imposed by respondent for students 
who are candidates for its degrees. No residence instruction in law 
is afforded by the school. In 24 States of the United States, however, 
admission to examinations for the practice of law is limited to those 
whose legal studies have been pursued in whole or in part in a 
resident law school. In 20 of the remaining States where an alterna- 
tive to resident school training and attendance is open to students, 
study and training in a law office is permitted. This method is a 
tradition in the legal profession and contemplates study under the 
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supervision of a practicing member of the bar of the State where the 
student aspires to practice to the end that his training be secured in 
the atmosphere of its courts and the law office. 

Illustrative of the requirements imposed in instances by the States 
with respect to students’ law office studies are those prevailing in 
Illinois, the State where respondent is incorporated and has its prin- 
cipal place of business. In order to be eligible for its bar, comple- 
tion of high school and two years of college is required. Prescribed 
there when the applicant’s legal training is to be secured through other 
than resident school instruction, is four years’ study while engaged 
during usual business hours as a law clerk in the office and under the 
personal supervision of a licensed attorney there engaged in active 
practice during which time the applicant must pass monthly oral 
or written examinations on each subject given by the attorney. An- 
nual examinations may be given by the Board of Examiners. Cor- 
respondence study though not in any sense forbidden to students 
in that State, must be pursued likewise under these conditions in the 
office and under the tuition of an attorney of that State. Students 
whose education and legal training are limited solely to respondent’s 
home study courses would not be permitted to participate in the bar 
examinations of any of the 44 foregoing States. 

As of 1950, the four remaining states did not require that bar candi- 
dates’ studies be pursued in a resident law school or law office. 
Montana, however, required that applicants have two years of college 
or its equivalent prior to beginning of legal studies. At such time, 
however, no specific requirements as to education or legal training 
appear to have been imposed by Georgia as a condition to taking its 
bar examination, and Mississippi likewise imposed none as to legal 
training or respecting an aspirant’s educational status prior to the 
beginning of his legal studies although a high school education has 
been a prerequisite to taking the final examination. California, 
although requiring two years’ pre-legal study of applicants under 25, 
waives this for those who are over 25 years of age at the time they 
begin the study of law, and that State requires applicants training - 
outside of accredited law schools to register when their legal studies 
are begun. It accordingly will be observed that while the minimal 
requirements for admission to examinations vary among the states, 
those imposed by the vast majority of the jurisdictions follow a pat- 
tern definitely excluding applicants whose legal training has been 
secured solely through home study or whose education or legal train- 
ing is limited to completion of respondents’ course. In only a very 
few states wherein no provision obtains expressly excluding this form 
of training, may recipients of respondents’ degrees who are educated 
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or trained as above indicated, therefore, be allowed to participate in 
bar examinations. That respondent’s representations respecting the 
eligibility of its students and recipients of its degrees to participate 
in bar examinations of the respective states are false is clearly demon- 
strated by the record. 


CONCLUSION 


On the basis of the facts above stated, the Commission has concluded 
that respondent has falsely represented that recipients of its pur- 
ported academic degrees in law and students satisfactorily completing 
its courses of study through correspondence will be eligible and en- 
abled through such training to participate in the bar examinations of 
the respective states. As made in the circumstances here, the respond- 
ent’s misrepresentations to prospective students manifestly have had 
the capacity and tendency to deceive members of the purchasing public 
into the erroneous and mistaken belief that such representations are 
true and to induce the purchase of a substantial number of respond- 
ent’s courses of instruction in commerce. The Commission accord- 
ingly concludes that respondent’s misrepresentations have been to the 
prejudice and injury of the public and therefore constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER 


It is ordered, That respondent, LaSalle Extension University, a 
corporation, and its officers, agents, representatives and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale and distribution in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, of courses of study 
and instruction, do forthwith cease and desist from representing, 
directly or by implication, that recipients of respondent’s purported 
academic degrees in law or others satisfactorily completing respond- 
ent’s course of study through correspondence will be admitted to or 
are otherwise eligible to participate in bar examinations, unless such 
representations are expressly limited to those states (specifically 
named) wherein the requirements for education and legal training 
requisite to participating in such examinations are fulfilled solely by 
completion of a course of legal study through correspondence. 

It is further ordered, That the respondent shall, within sixty (60) 
days after service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
it has complied with the order to cease and desist. 
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Commissioners Howrey and Gwynne not participating for the 
reason that oral argument was heard prior to their appointment to 
the Commission. 


OPINION OF THE COMMISSION 


The initial decision provided for dismissal of the complaint and 
this case came before us for consideration of the appeal filed by 
counsel supporting the complaint from such initial decision, the briefs 
in support of and in opposition to such appeal, and the oral arguments 
of counsel. 

The initial decision in effect expresses views that the allegations of 
the complaint have not been sustained by the greater weight of the 
evidence and accordingly concludes that the respondent has not en- 
gaged in unfair and deceptive acts and practices in commerce as 
charged. The complaint, after making reference to certain state- 
ments, allegedly appearing in the advertising, which offer courses in 
law for spare-time home study and which state that the degree of 
LL. B. is conferred by respondent upon its students, charges in effect 
that these and others of similar import falsely represent that the 
school is a recognized and standard law school, that its courses are 
comparable to those used in recognized and accredited law schools, and 
that students completing the courses and receiving the degrees which 
respondent bestows are qualified and eligible to be admitted to the bar 
examinations of the respective states. 

We turn, first, to a consideration of the matters relating to the last 
of these three charges. Certain of the witnesses appearing in the 
proceeding expressed opinions to the effect that the degree of LL. B. 
signifies a rank conferred by a college or university for work in 
residence and recognized by other institutions in its field and that its 
holder is eligible, when otherwise qualified as to age of residence, to 
sit for bar examinations. When alluding to this testimony, the 
initial decision states that even though such expert testimony is in- 
dicative that these concepts and understandings of the LL. B. degree 
represent the consensus of the legal profession, it is questionable 
nevertheless if the record establishes that such understanding and 
impressions likewise are entertained by the general public. Counsel 
supporting the complaint contends in his appeal that the record here 
does adequately support inferences that respondent’s advertising, 
including its offers to confer degrees, has been thus understood by the 
purchasing public. 

As background to a consideration of these matters, the record here 
indicates that, among other things, an earned degree represents an 
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academic rank conferred by colleges or universities in recognition of 
their respective scholars’ attainments and that the professional degree 
of Bachelor of Laws has been awarded for many decades by resident 
law schools. In all save a few states, in order to be admitted to bar 
examinations at the outset, candidates must comply with the mini- 
mum requirements as to education and legal training imposed by the 
states’ local regulations or statutes. The baccalaureate in law, when 
awarded by an accredited institution, is accepted by examining 
authorities of the states where their requirements prevail as satis- 
factory evidence of their completion academically by the applicant. 
Such applicants, accordingly, are eligible and enabled to participate 
in bar examinations, provided they fulfill other requisites not pri- 
marily related to education and training and pertaining instead to 
age, moral character, or other matters. 

We believe that the greater weight of evidence establishes that to 
members of the legal profession, including teachers and attorneys, 
this degree symbolizes successful completion of a course of resident 
study in law whereby the holder of such degree has fulfilled the mini- 
mum requirements for education and legal training which will enable 
him, if otherwise eligible, to participate in the bar examinations of 
the respective states. On the other hand, however, it appears to us 
that the evidence received into the record is inadequate for an in- 
formed determination as to whether the foregoing beliefs as to the 
connotation of the LL. B. degree and the impressions engendered inci- 
dent to an offer to bestow it, likewise are shared by members of the 
purchasing public to whom respondent’s advertising and offers of its 
courses have been directed. This conclusion notwithstanding, re- 
spondent’s invitations to enroll for its courses and become a candidate 
for its degree have not occurred in a vacuum but are proffered instead 
against the background of affirmative statements offering this training 
as preparation for bar examinations and listings contained in its 
brochures of former students who are members of the bar “to show 
how completely” respondent’s training demonstrates its thoroughness 
‘in preparing candidates for the bar. In these circumstances, it can 
not be gainsaid that the record clearly establishes that respondent 
has represented that its courses and the degrees bestowed by it will 
fulfill the requirements for education and legal training requisite to 
participating in the bar examinations of the respective states. To 
this extent only, therefore, the pertinent exceptions interposed to the 
initial decision by counsel. supporting the complaint are sustained, 
and his appeal in such part is being granted. 

Reverting now to the two charges mentioned previously, we have 
concluded, however, that the record does not suffice for an informed 
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determination as to whether respondent’s offers of legal training lead- 
ing to its degrees, within themselves or when considered in connection 
with the additional statements appearing in the advertising to which 
we referred, have constituted representations to purchasers, in the 
circumstances here, that the enterprise is a recognized and standard 
law school with courses comparable to those used in recognized and 
accredited resident schools. Further consideration of the additional 
allegations of the complaint relevant to these matters, therefore, 
appears unwarranted, and the appeal, insofar as it challenges the 
provision of the initial decision for dismissal of these charges, is not 
being granted. 

Brief reference should be made, however, in connection with the 
foregoing, to counsel’s exceptions to certain statements in the initial 
decision to the effect that the conferring of a degree signifies only that 
the recipient has satisfactorily completed a regularly prescribed course 
of study under competent supervision and that a rule sounder and 
more reasonable than that contended for by counsel supporting the 
complaint was established by the Commission in an earlier decision 
involving another school, under which the advertising of offers of 
degrees in law for studies pursued solely through correspondence was 
not forbidden absolutely. Under our interpretation of these findings, 
they represent conclusions to the effect that the offer of a legal degree 
by a correspondence school which is not accredited by other institu- 
tions meeting the requirements of and approved by the American 
Bar Association’s Council of the Section of Legal Education and Ad- 
missions to the Bar should not be regarded as actionable as a fraud 
upon our educational system or as misleading to purchasers in the 
absence of additional evidence from which deception of students 
should be inferred. To such extent as the determinations made in the 
initial decision rest on that view, counsel’s pertinent exceptions are 
without merit. To the extent, however, that the decision below may 
be construed as an expression that the record supports an affirmative 
conclusion that the public’s understanding of an offer of a degree in 
connection with legal instruction indeed is limited solely to satisfac- 
tory completion under competent supervision of a regular course of 
correspondence study prescribed by the commercial enterprise vend- 
ing the course and books used therefor, that determination would be 
erroneous and counsel’s relevant exceptions would be regarded as well 
taken. 

When it was found in the initial decision—albeit erroneously so— 
that none of the advertising material has represented or implied that 
respondent’s enrollees will be enabled to participate in bar examina- 
tions, references also were made to certain advertising statements 
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counseling students to consult with examining or court officials as to 
rules applicable in their states and to a provision in the enrollment 
contract under which enrollees profess awareness that they must qual- 
ify under local rules where they will be candidates for examinations, 
and under which respondent is released from contractual responsi- 
bility for students’ compliance with them. To the extent that this 
and other statements in the initial decision may imply that the adver- 
tising adequately discloses the limitations of respondent’s training in 
enabling students to participate in examinations, such conclusion is 
clearly erroneous. In a section of its catalog “Law Training for 
Leadership,” respondent when advising prospective students to in- 
form themselves respecting the rules governing bar admissions in their 
states, offers upon request to furnish information in that regard, and 
a generally similar statement appears in the booklet “Evidence.” 
In discussing pre-legal educational requirements, the former addi- 
tionally states that they vary from high school to four years of college 
work and that requirements for legal training likewise vary from no 
‘specific requirements to three years in a resident school or four in an 
office or night school. As to study method, the brochure states also 
that a few states have no specific requirements and many specify 
resident school solely but usually where the methods are specified more 
than one is mentioned including private study, study under the direc- 
tion of a lawyer, clerkship, resident enrollment, or a combination of 
these. When it is considered that only in these states are students 
whose education and legal training consist solely of pursuit of re- 
spondent’s course of home study not foreclosed from examinations, 
the lack of candor which characterizes the statements in this category 
is manifest. Instead of revealing matters of relevant fact, they essen- 
tially imply, at the very least, that respondent’s training will enable 
aspirants otherwise qualified by reason of age, residence, and moral 
character to sit for examinations in a large number of states. 

Not to be ignored in this connection, moreover, is the circumstance 
that a purpose is plainly evident throughout the advertising literature 
to create impressions that respondent’s training fulfills states’ educa- 
tion and legal training requirements. To illustrate, the catalog else- 
where states that instruction of “university grade” is afforded. Al- 
though resident classes are conducted in accounting and other business 
subjects, this form of training is not afforded by respondent in its legal 
subjects. Statements appear in the advertising, however, to the effect 
that respondent’s instruction excels inasmuch as LaSalle since 1916 
“has been conducting a resident school of the very highest grade.” 
When designating the “university-extension, home-study, correspond- 
ence method of training” as new and progressive, the advertising as- 
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serts that such training method is “Endorsed by University and Gov- 
ernment Authorities.” We accordingly conclude that the presence in 
the advertising of the limited disclosures noted in the initial decision 
has been wholly inadequate to dispel the deception necessarily engen- 
dered by the false and misleading representations contained in the 
advertising insofar as they relate to student eligibility to participate 
in bar examinations of the respective states. 

Obviously material to persons urged in nation-wide offers of courses 
of instruction to follow the law as a profession is accurate information 
as to where or in what jurisdictions the method or form of training 
offered is acceptable toward fulfilling the goal which such advertising 
seeks to inspire. A provision insuring such disclosure in connection 
with any future offers by respondent of its courses likewise directed to 
encouraging that aspiration is plainly warranted and necessary and 
does not appear burdensome in the circumstances here. ‘The order to 
cease and desist as contained in our decision which is separately issuing 
here accordingly provides that the respondent’s future representations 
to the effect that its courses fulfill educational and legal training 
requisites for participating in bar examinations be limited to those 
states wherein that is a fact. 

In view of the conclusions expressed hereinbefore and the disposi- 
tions being made of the various charges, our discussion of matters 
additionally urged in support of and in opposition to the appeal, but 
not controlling to those determinations is unwarranted. We accord- 
‘ingly are granting the appeal to the extent noted above but it is other- 
wise being denied. 

Commissioners Howrey and Gwynne did not participate for the 
reason that oral argument was heard prior to their appointment to the 
Commission. 


AMERICAN EXTENSION SCHOOL OF LAW 1093 


Opinion 


In THe Matrer or 


JOHN L. STRAUSS DOING BUSINESS AS AMERICAN 
EXTENSION SCHOOL OF LAW 


Docket 5932. Complaint, Oct. 26, 1951—Decision and opinion, June 29, 1954 


Charge: Falsely advertising correspondence school as a standard law school, 
‘and graduates as eligible for bar examinations. 


Before Mr. Abner £. Lipscomb, hearing examiner. 
Mr. R.T. Porter and Mr. William L. Pencke for the Commission. 
Mayer, Meyer, Austrian & Platt, of Chicago, Ill., for respondent. 


Decision or THE Commission RuLING oN REesPpoNDENT’s APPEAL AND 
Dismissing CoMPLAINT 


This matter came before the Commission upon the appeal of re- 
spondent from the initial decision of the hearing examiner wherein 
it was held in effect that the allegations of the complaint were sus- 
tained by the greater weight of the evidence. 

For the reasons stated in its accompanying opinion, the Commis- 
sion is of the view that the exceptions urged in support of the appeal, 
as referred to in such opinion, should be sustained and that the find- 
ings and order as contained in the initial decision do not have adequate 
support in the record. 

It is ordered therefore, That the appeal of the respondent be, and 
the same hereby is, granted as noted in the accompanying opinion. 

Tt is further ordered, That the complaint herein be, and it hereby 
is, dismissed. 

Commissioners Howrey and Gwynne not participating for the rea- 
son that oral argument was heard prior to their appointment to the 
Commission. 

OPINION OF THE COMMISSION 


Under the initial decision, the allegations of the complaint, in effect, 
were found to have been sustained by the greater weight of the evi- 
dence and this case comes before us for consideration of the respond- 
ent’s appeal from that decision, the briefs in support of and in opposi- 
tion to such appeal, and the oral arguments of counsel. 

The respondent, since November 1948, has engaged in the opera- 
tion of a correspondence school. His courses of legal study and in- 
struction are nationally advertised and when sold by him are pursued 
by student-purchasers through correspondence, no resident instruc- 
tion being afforded to students. The ultimate question presented for 
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our determination under the record and appeal is whether the re- 
spondent has engaged in unfair and deceptive acts and practices in 
connection with the sale and distribution of commerce of such courses 
in the respects charged under the complaint as issued by the Com- 
mission and under which this proceeding was instituted. Typical of 
the advertisements used by the respondent in newspaper and magazine 
advertising and to which this proceeding in part relates is the fol- 
lowing : 

STUDY LAW 

at home! 


Increase earnings and business ability. Win advancement. LLB Degree. Texts 
furnished. Easy Payments. Learn how law knowledge helps you to success. 
Write today for FREE book—“Law and Executive Guidance”’—NOW. 


40 years instruction to 114,000 students. 


AMERICAN EXTENSION SCHOOL OF LAW 
Dept. E-30, 646 N. Michigan Avenue, 
Chicago 11, Illinois. 

The complaint charges, in effect, that these statements falsely repre- 
sent, by implication and otherwise, that the school is a recognized, 
accredited and standard law school, that its courses are comparable 
to those used in recognized and accredited law schools, and that stu- 
dents who complete the courses and receive the degree of LL. B. are 
thereby qualified and eligible to be admitted to the bar examinations 
of the respective states. The initial decision expresses views that by 
means of the advertising noted, the respondent has implied that the 
LL. B. degree as conferred by his school has value and significance 
equal to those conferred as symbols of scholastic achievement by 
resident law schools which have been approved by accrediting agencies 
and that, inasmuch as the chief purpose for which legal studies are 
undertaken is to achieve admission to the bar, the offer by respondent 
to confer such degree must be construed to represent that. recipients 
thereof will be admitted to bar examinations of the several states. 

It is undisputed that this school has not been accredited by either of 
the two agencies whose activities are national in scope and which 
engage in prescribing standards for resident law schools and withhold 
or extend their approval dependent on the character of the school. At 
the time this proceeding was instituted, students whose education and 
legal training consisted solely of respondent’s instruction would be 
permitted to sit for bar examinations in only three of our states. In 
these circumstances therefore, if the findings of the initial decision to. 
the effect that respondent’s advertising implies that students will be 
admitted to bar examinations of the respective states is a correct find- 
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ing, it would follow that the representation thus made by the school is 
false and that the respondent has engaged in unfair and deceptive acts 
and practices in commerce. a4 

Testimony was received into the record tending to show, among other 
' things, that to members of the legal profession the baccalaureate in 
law symbolizes successful completion of a resident course of study 
enabling the bearer to sit for his bar examinations. To members of 
this segment of the public, considerations as to the manner in which 
a law course and any degree conferred in recognition of its comple- 
tion would enable a candidate to participate in bar examinations 
naturally would be of utmost importance. We do not believe, how- 
ever, that this and the additional evidence received into the record 
afford adequate basis for an informed determination as to whether 
the foregoing beliefs as to the connotation of the LL. B. degree and 
the impressions engendered under the respondent’s offer to bestow it 
likewise are shared by members of the purchasing public to whom 
respondent’s advertising and offers of its courses have been directed. 
In these circumstances, therefore, we are of the view that the conclu- 
sions of the initial decision, as referred to above, do not have adequate 
support in the record and that they must be rejected accordingly. 

Reverting now to the other charges, we have concluded that the 
record similarly does not suffice for an informed determination as to 
whether respondent’s offers of courses leading to his degree, within 
themselves, have constituted representations to prospective students 
in the circumstances here that the enterprise is a recognized, ac- 
credited and standard law school with courses comparable to those used 
in recognized and accredited resident schools. In the initial decision, 
it was emphasized that the promotional literature contains statements 
to the effect that the system employed by the student’s instructor has all 
advantages of the methods used in resident schools and that the school’s 
method combining the case and text systems follows the standard one 
used in leading universities. Considering the setting in which these 
statements appear in the advertising, we do not share the view that an 
adequate showing has been made that the advertising in fact has the 
capacity and tendency to engender beliefs that the status of this corre- 
spondence enterprise is that of a recognized, accredited and standard 
law school and that it affords instruction in all respects comparable 
to such institutions. Not to be ignored when appraising these matters 
is the circumstance that the advertising essentially offers the training 
for the purpose of increasing earnings and business ability and win- 
ning advancement and that absent from the promotional literature is 
language holding out the course expressly for training for the bar or as 
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preparation for examinations on the part of those who would follow 
the law as a profession. 

In accordingly granting the appeal here, we are sustaining appel- 
lant’s exceptions to the various provisions of the order appearing in 
the initial decision and to certain of its findings to the extent that 
such exceptions are based on contentions that these matters are not 
supported by the greater weight of the evidence. Our order, which 
is separately issuing here, therefore, provides for dismissal of the 
complaint. 

Commissioners Howrey and Gwynne did not participate for the 
reason that oral argument was heard prior to their appointment to the 
Commission. 
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COHEN-KANIGER, INC. ET AL. 


CONSENT SETTLEMENT IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT AND THE WOOL PRODUCTS LABELING ACT 


Docket 6158. Oomplaint, Jan. 21, 1954—Decision, June 29, 1954 


Where two corporations and an individual who was president of both, engaged 
in the interstate sale and distribution of fabrics of which some were wool— 

(a) Falsely represented to their customers that their said fabrics could be 
labeled “100% Cashmere” and that they were “100% Cashmere” and falsely 
described the same as such orally, in correspondence, and on invoices; and 

(b) In order to induce the purchase of their said fabrics by manufacturers of 
garments for resale to retailers and distributors, furnished to such manu- 
faeturers labels for attachment thereto which falsely described said fabrics 
as “100% Imported Cashmere,” etc., and “100% Fine Imported Cashmere,” 
ete.; and thereby placed in the hands of such manufacturers means and 
instrumentalities by which they might mislead the purchasing public by 
representing said garments as composed entirely of the hair or fleece of 
the Cashmere goat: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices; and 

Where said corporation and its said president, in connection with the intro- 
duction into commerce and the offer for sale, etc., of wool products as 
defined in the Wool Products Labeling Act— 

(a) Misbranded certain of said products in that, invoiced as “100% Cashmere,” 
they were not in fact composed entirely of the hair or fleece of the Cashmere 
goat but contained substantial quantities of fibers other than cashmere; 
and 

(b) Misbranded certain of said products in that they were not stamped, tagged, 
or labeled as required by said Act and in the manner and form prescribed 
by the Rules and Regulations promulgated thereunder : 

Held, That such acts and practices, under the circumstances set forth, were in 
violation of the Wool Products Labeling Act and the said Rules and 
Regulations and constituted unfair and deceptive acts and practices in 


commerce. 


Before Ur. Abner LE. Lipscom, hearing examiner. 
Mr. Charles F. Canavan for the Commission. 
Ducker & Feldman, of New York City, for respondents. 


CONSENT SETTLEMENT ?* 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939 the Federal Trade 
Commission, on January 21, 1954, issued and subsequently served its 


1 See footnote on following page. 
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complaint on the respondents named in the caption hereof, charging 
them with the use of unfair and deceptive acts and practices in viola- 
tion of the provisions of said Acts. 

The respondents, desiring that this proceeding be disposed of by 
consent settlement procedure provided in Rule V of the Commission’s 
Rules of Practice, solely for the purposes of this proceeding, any 
review thereof, and the enforcement of the order consented to, and 
conditioned upon the Commission’s acceptance of the consent settle- 
ment hereinafter set forth, and in lieu of answer to said complaint 
hereby : 

1. Admit all the jurisdictional allegations set forth in the complaint. 

2. Consent that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 
and desist. It is understood that the said respondents, in consenting 
to the Commission’s entry of said findings as to the facts, conclusion, 
and order to cease and desist, specifically refrain from admitting or 
denying that they have engaged in any of the acts or practices stated 
therein to be in violation of law. 

3. Agree that this consent settlement may be set aside in whole or 
in part under the conditions and in the manner provided in Paragraph 
(f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and 
practices which the Commission had reason to believe were unlawful, 
the conclusion based thereon, and the order to cease and desist, all of 
which the respondents consent may be entered herein in final disposi- 
tion of this proceeding, are as follows: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondents, Cohen-Kaniger, Inc. and Lord Saxony 
Fabrics, Ltd., are corporations organized under and by virtue of the 
laws of the State of New York. Respondent, Maxwell Kaniger, is 
the president of both respondent corporations. This individual 
formulates, directs and controls the policies, acts and practices of the 
corporate respondent. The offices and principal place of business 
of all respondents are located at 257 Fourth Avenue, New York, N. Y. 

Par. 2. The respondents are now and for some time last past have 
been engaged in the business of selling and distributing fabrics, some 


1The Commission’s “Notice” announcing and promulgating the consent settlement as 
published herewith, follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which is 
served herewith, was accepted by the Commission on June 29, 1954 and ordered entered 
of record as the Commission’s findings as to the facts, conclusion, and order in disposition 
of this proceeding. 


The time for filing report of compliance pursuant to the aforesaid order runs from 
the date of service hereof. 
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of which are wool:products. The respondents cause said fabrics when 
sold, to be shipped and transported from their place of business in 
New York, N: Y. to the purchasers thereof located in various other 
States of the United States. There is now and has been during all the 
times mentioned herein a course of trade in commerce by said respond- 
ents in said fabrics between and among the various States of the 
United States and in the District of Columbia. 

Par. 3. The respondents, in promoting the sale of some of their 
fabrics in commerce, as aforesaid, have falsely represented to their 
customers by oral statements that their fabrics could be labeled “100% 
Cashmere,” and that their said fabrics were “100% Cashmere,” and 
by use of similar false representations, made orally, in correspondence 
and on invoices the respondents have described their fabrics as “100% 
Cashmere.” 

Par..4. In the course and conduct of their business as aforesaid, 
and for the purpose of inducing the purchase of their said fabrics by 
manufacturers of garments for resale to retailers and other distrib- 
utors, the respondents have furnished to said manufacturers of gar- 
ments, labels for attachment to said garments, reading in some cases 
as follows: 


100% 

Imported 

Cashmere 

Cohen Kaniger N. Y. 


100% 

Fine Imported 
Cashmere 
Cohen-Kaniger N. Y. 


Said labels were for attachment to garments made by said manu- 
facturers of fabrics purchased from the said respondents which were 
not made wholly of the hair or fleece of the Cashmere goat. The said 
representations as set out on said labels were false and misleading. 

Par. 5. Through the use of the labels aforesaid, and by furnishing 
garment manufacturers with such labels as above stated, the respond- 
ents have placed and are now placing in the hands of such manufac- 
turers, means and instrumentalities by which such manufacturers may 
mislead and deceive the purchasing public, by representing that said 
garments are composed ee of the hair or fleece of the Cashmere 
goat. 

Par. 6. The use by respondents of the representations herein set 
forth, in the course of selling and offering for sale their fabrics, in 
commerce, as above described, has the capacity and tendency to, and 
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does mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that such representa- 
tions were and are true, and to induce the purchase of such fabrics 
on account of such beliefs induced as aforesaid. As a result thereof 
purchasers and the purchasing public have been misled and deceived. 

Par. 7. The acts and practices of the respondents as set forth in 
Paragraphs 3, 4, 5, and 6 hereof were all to the prejudice and injury 
of the public and constituted unfair and deceptive acts and practices 
in commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 

Par. 8. Subsequent to the effective date of the Wool Products 
Labeling Act of 1939, and more especially since 1951, respondents 
have introduced into commerce, offered for sale, sold, transported, 
distributed, and delivered for shipment, in commerce, as “Commerce” 
is defined in the Wool Products Labeling Act of 1939, wool products 
as “wool products” are defined therein. 

Par. 9. Certain of said wool products were misbranded within the 
intent and meaning of Section 4 (a) (1) of the Wool Products Label- 
ing Act of 1939 and the Rules and Regulations thereunder, in that 
they were falsely or deceptively stamped, tagged, labeled, or other- 
wise identified, with respect to the character and amount of the con- 
stituent fibers contained therein, in this, that the invoices relating 
to the sale of the wool products showed the fiber content as “100% 
cashmere,” whereas in truth and in fact, said wool products were not 
composed entirely of the hair or fleece of the Cashmere goat, but 
contained substantial quantities of fibers other than cashmere. 

Par. 10. Certain of said wool products were misbranded in that 
they were not stamped, tagged or labeled as required under the 
provisions of Section 4 (a) (2) of the Wool Products Labeling Act 
of 1939, and in the manner and form prescribed by the Rules and 
Regulations promulgated thereunder. 

Par. 11. The acts and practices of the respondents as set forth 
in Paragraphs 9 and 10 hereof were in violation of the Wool Products 
Labeling Act of 1939 and the Rules and Regulations promulgated 
thereunder, and constituted unfair and deceptive acts and practices 


in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


CONCLUSION 


The acts and practices of respondents Cohen-Kaniger, Inc., a cor- 
poration, and Lord Saxony Fabrics, Ltd., a corporation, and Maxwell 
Kaniger, individually, as hereinbefore found, were and are in viola- 
tion of the Wool Products Labeling Act of 1939, and the Rules and 
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Regulations promulgated thereunder, and constitute unfair and de- 
ceptive acts and practices in commerce, within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


It is ordered, That the.respondents, Cohen-Kaniger, Inc., a corpora- 
tion and Lord Saxony Fabrics, Ltd., a corporation, and their officers 
and Maxwell Kaniger, an individual, and respondents’ respective 
agents, representatives and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale 
and distribution in commerce as “commerce” is defined in the Federal 
Trade Commission Act of their fabrics do forthwith cease and desist 
from: 

(1) Misrepresenting in any way the constituent fiber or material 
used in their fabrics or the respective percentages thereof ; 

(2) Using the term “100% cashmere” or the word “cashmere” to 
designate, describe or refer to products not composed entirely of the 
hair or fleece of the Cashmere goat; provided, however, that nothing 
herein shall forbid respondents from using the word aforesaid to refer 
to the cashmere fiber in fabrics composed in part of that fiber and in 
part of other fibers if, in immediate conjunction therewith wherever 
the word “cashmere” is used, there appear words truthfully and 
conspicuously describing all constituent fibers therein contained. 

(8) Furnishing to or placing in the hands of others, for use in des- 
ignating the fiber content of respondents’ fabrics or garments made 
therefrom, stamps, tags, or labels, by means of which said fabrics, or 
garments made therefrom, may be falsely or deceptively stamped, 
tagged, labeled or otherwise identified as to the character or amount of 
the constituent fibers thereon. 

It is further ordered, That the respondent Cohen-Kaniger, Inc., a 
corporation, and Lord Saxony Fabrics, Ltd., a corporation, and their 
officers, and respondent, Maxwell Kaniger, individually, and respond- 
ents’ respective agents, representatives and employees, directly or 
through any corporate or other device, in connection with the intro- 
duction or manufacture for introduction into commerce, or the offer- 
ing for sale, sale, transportation or distribution in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act and the Wool 
Products Labeling Act of 1939, of fabrics or other “wool products” as 
such products are defined in and subject to the Wool Products Label- 
ing Act of 1939, which products contain, purport to contain or in any 
way are represented as containing “wool,” “reprocessed wool” or 
“reused wool” as those terms are defined in said Act, do forthwith 
cease and desist from misbranding such products by : 
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(1) Falsely or deceptively stamping, tagging, labeling, or other- 
wise identifying such products as to the character or amount of the 
constituent fibers included therein ; 

(2) Failing to securely affix to or place on each such product a 
stamp, tag, label, or other means of identification showing in a clear 
and conspicuous manner ; 

(a) The percentage of the total fiber weight of such wool product,, 
exclusive of ornamentation not exceeding five percentum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool, 
(4) each fiber other than wool where said percentage by weight of such 
fiber is five percentum or more, and (5) the aggregate of all other 
fibers ; 

(b). The maximum percentage of the total weight of such wool 
product of any non-fibrous loading, filling, or adulterating matter ; 

(c) The name or the registered identification number of the manu- 
facturer of such wool product or of one or more persons engaged in 
introducing such wool product into commerce, or in the offering for 
sale, sale, transportation, distribution or delivery for shipment thereof 
in commerce, as “commerce” is defined in the Wool Products Labeling 
Act of 1939. 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (b) of Section 3 of the Wool Products Labeling Act of 1989; and 

Provided further, That nothing contained in this order shall be 
construed as limiting any applicable provisions of said Act or the 
Rules and Regulations promulgated thereunder. 

It is further ordered, That the respondents herein shall, within sixty 
(60) days after service upon them of this order, file with the Commis- 
sion a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist. 


Cohen-Kaniger, Inc. and 
Lord Saxony Fabrics, Ltd., 
corporations. 
Cohen-Kaniger, Ine. 
(sgd) By Maxwell Kaniger, 
Pres. 
Lord Saxony Fabrics, Ltd., 
(sed) By Maxwell Kaniger, 
Pres. 
(Sgd) Maxwell Kaniger, 


Maxwell Kaniger, individually. 
Date: March 29, 1954. 


The foregoing consent settlement is hereby accepted by the Federal 


Trade Commission and entered of record on this 29th day of June 
1954. 
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In THE MatTrerR OF 


UNITED PHOTOGRAPHY SERVICE, TRADING AS EDLYN 
STUDIOS; AND CHARLES J. AND HELEN M. FISCHER 


CONSENT SETTLEMENT IN REGARD TO THE ALLEGED VIOLATION OF THE 
FEDERAL TRADE COMMISSION ACT 


Docket 6196. Complaint, Mar. 18, 1954—Decision, June 29, 1954 


Where a corporation and its two officers, engaged in the sale and distribution 
of portraits through the solicitation, mostly, of door-to-door agents who, 
exhibited sample portraits and a coupon or certificate— 

(a) Represented through the use of such printed coupons or certificates and 
through oral statements of their agents that they had offices in principal 
cities and operated the largest color studio in the west ; 

The facts being that they never had offices in the principal cities; two branch. 
offices formerly operated had been discontinued; the only office or studio, 
then operated by them was that located at their Hollywood address; and in 
the city of Los Angeles alone there were several color studios whose color 
equipment and volume of business exceeded those of respondents ; 

(b) Falsely represented that their portraits were Kodachrome portraits and 
were natural color portraits; 

The facts being that while Kodachrome film was used, the portraits were not 
printed on Kodachrome paper or processed with Kodachrome chemicals, 
and, while colored in the sense that they were not a conventional black and 
white type, they did not portray the true color of the eyes and complexion 
of the person or persons photographed, and in all instances the portraits 
evinced a loss of brilliance and in many instances a transposition of colors; 

(c) Falsely represented that their finished portrait would be equal in appear- 
ance, quality, and workmanship to sample portraits and proof slides exhib-. 
ited to purchasers and prospective purchasers ; 

The facts being that the portraits offered and sold by them were inferior to 
those which purchasers and prospective purchasers were led to believe they 
would. receive as a result of viewing the sample portraits and proof slides. 
exhibited by respondents’ agents; the finished prints, in all instances, were 
far less brilliant and colorful than such samples and slides and in many 
instances there was a loss of proper focus and distortion of features and 
color ; 

Represented that purchasers were guaranteed satisfactory portraits and that 

portraits ordered by customers would be delivered within three weeks or 

within a reasonable period of time; 

The facts being that many portraits delivered were unsatisfactory; in most 
instances respondents did not honor their guarantee by replacing such por- 
traits with those satisfactory to the purchaser; and in many instances they 
did not deliver their product within such a period of time, and in some 
instances purchasers were forced to wait many weeks and even months for 
the delivery of portraits fully or partially paid for : 


(d 


— 
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Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and of their competitors and con- 
stituted unfair and deceptive acts and practices in commerce and unfair 
methods. of competition. therein. 


Before Mr. Abner E. Lipscomb, hearing examiner. 
Mr. Edward F. Downs for the Commission. 
Mr. Alfred C. Ackerson, of Los Angeles, Calif., for respondents. 


CONSENT SETTLEMENT * 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on March 18, 1954, issued and subse- 
quently served its complaint on the respondents named in the caption 
hereof charging them with the use of unfair methods of competition 
and unfair and deceptive acts and practices in violation of the 
provisions of said Act. 

The respondents, desiring that this proceeding be disposed of by 
the consent settlement procedure provided in Rule V of the Commis- 
sion’s Rules of Practice, solely for the purposes of this proceeding, 
any review thereof, and the enforcement of the order consented to, 
and conditional upon the Commission’s acceptance of the consent 
settlement hereinafter set forth, and in lieu of the answer to said 
complaint heretofore filed and which, upon acceptance by the Com- 
mission of this settlement, is to be withdrawn from the record, hereby : 

1. Admit all the jurisdictional allegations set forth in the 
complaint. 

2. Consent that the Commission may enter the matters hereinafter 
set forth as its findings as to the facts, conclusion, and order to cease 


+The Commission’s “Notice of Acceptance of Consent Settlement and Order to File 
Report of Compliance” follows: 

The consent settlement tendered by the parties in this proceeding, a copy of which 
is served herewith, was on June 29, 1954, accepted by the Commission, subject only to 
the condition that the respondents comply with the requirements of the following para- 
graph with respect to the filing of a report showing the manner and form in which they 
have complied with the order to cease and desist; and subject to such condition said 
consent settlement was ordered entered of record as the Commission’s findings as to 
the facts, conclusion, and order in disposition of this proceeding. 

It is accordingly ordered, That the respondents, United Photography Service, a cor- 
poration, trading under the name Edlyn Studios, and Charles J. Fischer and Helen M. 
Fischer, individually and as officers of said corporation, shall within sixty (60) days 
after service upon them of this notice and order, file with the Commission a report in 
writing setting forth in detail the manner and form in which they have complied with 
the order to cease and desist contained in the consent settlement entered herein. 
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and desist. It is understood that the respondents, in consenting to the 
Commission’s entry of said findings as to the facts, conclusion, and 
order to cease and desist, specifically refrain from admitting or deny- 
ing that they have engaged in any of the acts or practices stated 
therein to be in violation of law. 

3. Agree that this consent settlement may be set aside in whole or 
in part under the conditions and in the manner provided in paragraph 
(f) of Rule V of the Commission’s Rules of Practice. 

The admitted jurisdictional facts, the statement of the acts and prac- 
tices which the Commission had reason to believe were unlawful, the 
conclusion based thereon, and the order to cease and desist, all of 
which the respondents consent may be entered herein in final wcll 
tion of this proceeding, are as follows: carne 

ParacrapH 1. Respondent United Photography Service is a corpo- 
ration organized and existing under and by virtue of the laws of the 
State of California, with its office and principal place of business 
located at 1514 North Gardner Street, Hollywood, California. It 
trades and does business under the name of Edlyn Studios. Re- 
spondents Charles J. Fischer and Helen M. Fischer are president and 
vice-president, respectively, of the corporate respondent. These indi- 
viduals formulate, direct and control the policies, acts and practices 
of the corporate respondent. Their address is the same as that of the 
corporate respondent. 

Par. 2. Respondents are now and for several years last: past have 
been engaged in the sale and distribution of portraits. In the course 
and conduct of their said business respondents caused their portraits, 
when sold, to be transported from their place of business in the State 
of California to purchasers thereof located in various other States. 
They maintain, and at all times mentioned herein have maintained, a 
course of trade in said products in commerce among and between the 
various States of the United States. Their volume of trade in said 
commerce has been and is substantial. 

Par. 3. At all times mentioned herein respondents have been, and 
are now, in direct and substantial competition with other corporations, 
firms and individuals engaged in the sale and distribution of portraits 
in commerce. 

Par. 4. In the course and conduct of their business as aforesaid and 
for the purpose of inducing the purchase of their portraits the re- 
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spondents and their agents have engaged in the various acts and 
practices hereinafter set forth. 

Par. 5. Most of respondents’ sales of portraits are effected by means 
of door to door solicitation. For this purpose they employ three types 
of agents, namely, coupon salesmen, photographers, and proof passers. 
Prospective purchasers are first contacted by a coupon salesman who 
exhibits to the prospect sample portraits and a coupon or certificate 
which reads in part as follows: 


THIS CERTIFICATE WILL ENTITLE HOLDER TO RECEIVE ONE 
BEAUTIFUL 3 x 7 NATURAL COLOR PORTRAIT 


$2.00 Edlyn’s of Hollywood $2.00 
Pay this amount Largest Color Studio An extra charge of 50¢ 
to advertising in the West for each additional per- 
agent son in the portrait. 


Offices in Principal Cities 
SATISFACTION GUARANTEED 


If the coupon salesman succeeds in selling the prospect a coupon he 
generally collects the charge of $2.00 plus 50¢ for each additional per- 
son to be included in the portrait. Thereafter the customer is con- 
tacted by a photographer who takes a number of different poses of 
the subject or subjects photographed. After the exposed film has 
been processed into proof slides, the latter are turned over to a proof 
passer who exhibits them to the customer for selection. At this time 
the proof passer attempts to and often does induce the customer to 
place an order for additional portraits. 

Par. 6. By and through the use of the aforesaid printed coupon or 
certificate and by and through oral statements made by their agents, 
respondents have represented, either directly or by implication: 

_ 1. That they have offices in principal cities ; 

2. That they operate the largest color studio in the west; 

3. That their portraits are Kodachrome portraits ; 

4. That their portraits are natural color portraits ; 

5. That their finished portraits will be equal in appearance, qual- 
ity and workmanship to sample portraits and proof slides exhibited to 
purchasers and prospective purchasers ; 

6. That purchasers are guaranteed satisfactory portraits ; 

7. That portraits ordered by customers will be delivered within 
three weeks or within a reasonable period of time. 

Par. 7. The aforesaid representations and implications are false, 
deceptive and misleading. In truth and in fact: 
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1. Respondents do not now and never have had offices in principal 
cities. They formerly had two branch studios, one in San Diego, 
California, and the other in Portland, Oregon. However, these 
branch studios or offices were discontinued in September, 1952. The 
only office or studio presently operated by respondents is that located 
at the Hollywood address hereinabove set forth. 

2. Respondents do not now and never have operated the largest 
color studio in the west. In the City of Los Angeles alone there are 
several color studios whose studio equipment and volume of business 
exceed those of respondents. 

3. The pictures offered for sale and sold by respondents are not 
Kodachrome portraits for the reason that while Kodachrome film is 
used they are not printed on Kodachrome paper or processed with 
Kodachrome chemicals. 

4. The portraits offered for sale and sold by respondents are not 
natural color portraits. Although the portraits are colored in the 
sense that they are not the conventional black and white type, they 
do not portray the true color of the eyes and complexion of the person 
or persons photographed. In all instances the portraits evince a loss 
of brilliance and in many instances a transposition of colors. For 
example, a pink dress may appear white in the finished print. 

5. The portraits offered for sale and sold by respondents are in- 
ferior to those which purchasers and prospective purchasers are led 
to believe they will receive as a result of viewing the sample portraits 
and proof slides exhibited by agents of the respondents. In all in- 
stances the finished prints are far less brilliant and colorful than the 
samples and slides viewed by purchasers and, in many instances, there 
is a loss of proper focusing and a distortion of features and colors. 

6. Many of the portraits delivered to customers are unsatisfactory. 
In most such instances respondents do not honor their guarantee by 
replacing unsatisfactory portraits with portraits satisfactory to the 
purchaser. 

7. In many instances respondents do not deliver their said products 
to purchasers thereof within three weeks or within a reasonable period 
of time. In some instances purchasers are forced to wait many weeks 
or even months for delivery of portraits fully or partially paid for. 

Par. 8. The use by the respondents of the foregoing false, decep- 
tive and misleading statements, representations and implications has 
the tendency and capacity to mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
such statements, representations and implications are true and to 
induce the purchasing public to purchase substantial quantities of 
respondents’ products as the result of such erroneous and mistaken 
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belief. As a consequence thereof substantial trade in commerce has 
been unfairly diverted to respondents from their competitors and 
substantial injury has been done to competition in commerce. 


CONCLUSION 


The aforesaid acts and practices of respondents, as herein found, 
are all to the prejudice and injury of the public and of respondents’ 
competitors and constitute unfair and deceptive acts and practices and 
unfair methods of competition in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


It ts ordered, That respondent United Photography Service, a cor- 
poration, trading under the name of Edlyn Studios, or under any 
other name, and its officers, and respondents Charles J. Fischer and 
Helen M. Fischer, individually and as officers of said corporation 
and said respondents’ representatives, agents and employees, directly 
or through any corporate or other device, in connection with the 
offering for sale, sale or distribution of portraits in commerce, as 
commerce is defined in the Federal Trade Commission Act, do forth- 
with cease and desist from: 

(1) Representing, directly or by implication: 

(a) That they have offices in principal cities, or that they have 
more offices than they in fact have. 

(b) That they operate the largest color studio in the west, or that 
their studio is any larger than it is in fact. 

(c) That any portrait not made with Kodachrome film and painted 
on Kodachrome paper with Kodachrome chemicals is a Kodachrome 
portrait. 

(d) That their portraits are natural color portraits. 

(e) That their finished portraits will be equal in appearance, 
quality or workmanship to sample portraits and proof slides exhibited 
to purchasers and prospective purchasers, when such is not the fact. 

(f) That satisfaction is guaranteed unless purchasers receive 
satisfactory portraits. 
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(2) Misrepresenting the time within which their finished portraits 
will be delivered to purchasers. , 
United Photography Service 

By (Sgd) Charles J. Fischer 
Cuaries.J. FiscHEr 
President. 
Edlyn Studios 
By (Sgd) Charles J. Fischer 
Crar.zs J. FiscHEer 
(Sgd) Charles J. Fischer 
Cuarues J. FiscHer 
(Sgd) Helen M. Fischer 
Herren M. Fiscuer 
May 17, 1954. 


The foregoing consent settlement is hereby accepted by the Federal 
Trade Commission and ordered entered of record on this 29th day of 
June, 1954, subject only to the condition that the respondents shall, 
within sixty (60) days after service upon them of a copy of this con- 
sent settlement, file with the Commission a report in writing setting 
forth in detail the manner and form in which they have complied with 
the order to cease and desist contained in said consent settlement. 
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In THE MATTER OF 
PILLSBURY MILLS, INC. ) 
Docket 6000. Order and opinion, June 30, 1954 


Before Ir. Everett F. Haycraft, hearing examiner. 

Mr. L. E. Creel, Jr., Mr. J. Wallace Adair and Mr. Brockman Horne 
for the Commission. 

Hogan & Hartson and Mr. E. Barrett Prettyman, Jr., of Washing- 
ton, D. C., and Mr. Terrance Hanold, of Minneapolis, Minn., for 
respondent. 


Orper Dispostnc or Motion AND AMENDING AND SUPPLEMENTING 
ComPpLaAINtT 


This matter having come on to be heard upon a motion, filed by 
counsel in support of the complaint, requesting that the complaint 
herein be amended and supplemented to join Duff Baking Mix Cor- 
poration as a party respondent in this proceeding, and to aid certain 
factual allegations pertaining to the transfer by Pillsbury Mills, Inc., 
to Duff Baking Mix Corporation of a portion of the assets acquired by 
Pillsbury from American Home Foods, Inc.; and 

The Commission being of the view that Duff Baking Mix Corpora- 
tion should not be joined as a party respondent, but that a recitation 
in the complaint of the relevant facts pertaining to Pillsbury’s trans- 
fer of the assets acquired by it from American Home Foods, Inc., 
would be of material value in the trial and disposition of the issues 
involved in this case: 

It is ordered, That the request contained in counsel’s motion that 
the complaint be amended to join Duff Baking Mix Corporation as a 
party respondent in this proceeding be, and it hereby is, denied. 

It is further ordered, That to the extent the motion requests that the 
complaint be amended and supplemented to recite the relevant facts 
pertaining to the transfer by respondent Pillsbury Mills, Inc., to Duff 
Baking Mix Corporation of certain of the assets acquired by Pills- 
bury from American Home Foods, Inc., said motion is hereby granted. 
A copy of the complaint as so amended and supplements which shall 
be forthwith issued and served upon respondent Pillsbury Mills, Inc., 
is attached hereto. 

It is further ordered, That the testimony and other evidence here- 
tofore introduced in support of and in opposition to the allegations 
of the original complaint shall have the same force and effect as 


though received at hearings held under the complaint as amended and 
supplemented. 
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It ts further ordered, That a copy of this order, together with a 
copy of the special concurring opinion by Commissioner Carretta and 
a copy of the attached complaint, shall be served upon Duff Baking 
Mix Corporation, to which corporation leave to request intervention 
is granted if it so desires. 


SPECIAL CONCURRING OPINION BY COMMISSIONER CARRETTA 


This matter is before the Commission upon a motion filed by counsel 
supporting the complaint in which they request the Commission to 
amend and supplement the complaint originally issued herein by 
naming Duff Baking Mix Corporation as a party to this proceeding, 
and in other respects set forth in the proposed draft of amended and 
supplemental complaint filed with their motion. Counsel for the 
respondent, Pillsbury Mills, Inc., have filed their reply in opposition 
to said motion. 

This proceeding was originally instituted by the Commission on 
June 16, 1952, upon issuance of a complaint charging the respondent 
Pillsbury Mills, Inc., with violation of Section 7 of the Clayton Act, 
as amended, by reason of its acquisition of the assets of two of ‘its 
competitors, one of which was Duff’s Baking Mix Division of Ameri- 
can Home Foods, Inc. After answer had been filed by respondent, 
considerable testimony was taken in support of the complaint. Re- 
spondent then moved the Hearing Examiner to dismiss the complaint 
for the reason that the Commission had failed to prove that the 
acquisition involved had been effected in violation of Section 7 of the 
Clayton Act, as amended. After extensive briefs were filed, and 
after oral argument was heard by the Hearing Examiner, he ulti- 
mately granted respondent’s motion to dismiss the complaint on the 
grounds that the allegations of the complaint had not been supported 
by reliable, probative, and substantial evidence in the record. 

Counsel supporting the complaint then filed an appeal with the 
Commission from the initial decision of the Hearing Examiner. 
Briefs were filed by both sides, and oral argument was heard by the 
Commission. On December 21, 1953, the Commission ordered that 
the initial decision of the Hearing Examiner be set aside, and re- 
manded the matter to the Hearing Examiner for further appropriate 
proceedings in accordance with the order issued by the Commission. 

It appears now from the motion filed by counsel supporting the 
complaint to amend and supplement the complaint, and from. the 
answer filed by respondent, that on December 21, 1953, the respondent 
sold a portion of the assets acquired from American Home Foods, Inc., 
to Duff Baking Mix Corporation, a corporation organized on Decem- 
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ber 11, 1953, which assets, the motion reports, were acquired by the 
latter ash notice that they were a part of those representing the 
subject matter of this then pending proceeding. 

The amendatory language as proposed in the subject motion seeks 
to join Duff Baking Mix Corporation only as a nominal party respond- 
ent and does not expressly charge that its acquiring of such assets as a 
successor to and assignee of respondent Pillsbury Mills, Inc., consti- 
tuted a violation of law at the outset by Duff Baking Mix Corporation. 
In my opinion, complaints may be issued by the Commission only 
when the factual matters presented to it give the Commission reason 
to believe that the person, partnership, or corporation charged is 
violating or has violated any of the provisions of an Act administered 
by the Commission. In the light of this statutory requirement per- 
taining to the issuance of complaints, and in view of the fact that the 
amendatory language as proposed in the subject motion does not give 
the Commission reason to believe that the Duff Baking Mix Corpora- 
tion has violated any provision of a statute administered by the Com- 
mission, the request for amendment joining Duff Baking Mix Cor- 
poration as a party respondent should accordingly be denied. 

The circumstances that a transfer of the assets in question has 
occurred during the course of these proceedings does not now appear 
to render moot the issues currently in the course of trial and should 
not frustrate the legislative intent expressed in the amended statute 
under which this proceeding was instituted. Upon final determina- 
tion of this matter upon its merits, should the greater weight of the 
evidence show that the acquisitions by respondent Pillsbury Mills, 
Ine., are or have been in violation of Section 7 of the Act, such relief 
should be directed as may be necessary to restore competition as con- 
templated by the Act, including divestiture of all stocks, assets, or 
other interest secured by respondent from Ballard and American, 
whether such assets be then in the possession of the respondent or of 
its successors in interest or assigns, including Duff Baking Mix 
Corporation. 

The “Motion to Amend and Supplement the Complaint,” filed by 
counsel supporting the complaint herein, sets forth in great detail the 
relevant facts concerning the respondent’s recent transfer of assets to 
Duff Baking Mix Corporation. Being of the opinion that such rele- 
vant facts may be of material value in the trial and disposition of the 
issues involved in this case, and that such facts should not be left open 
to conjecture, I believe that the public interest requires that the com- 
plaint be amended to recite such relevant facts. 

Because of the interest which Duff Baking Mix Corporation will 
necessarily have in any further proceedings in this matter, it- appears 
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necessary to me that Duff Baking Mix Corporation should be served 

with a copy of the amended and supplemental complaint being issued 

herein, and should be advised that the Commission would look with 

favor upon any application made by it to intervene in this proceeding. 
Commissioner Mason concurs in the above opinion. 


Chairman Howrey and Commissioner Mead and Commissioner 
Gwynne do not join in that portion of the opinion which holds that 
the statute does not permit Duff Baking Mix Corporation to be joined 
as a party respondent. In cases involving transfer of interest, they 
expressly leave open the question whether an action may be maintained 
against the party to whom the interest has been transferred. 


AMENDED AND SUPPLEMENTAL COMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondent named in the caption hereof, and hereinafter more 
particularly designated and described, has violated and is now violat- 
ing the provisions of Section 7 of the Clayton Act (U.S. C. Title 15, 
Sec. 18) as amended and approved December 29, 1950, hereby issues its 
amended and supplemental complaint, stating its charges in that 
respect as follows: 

Paracrara 1. Respondent Pillsbury Mills, Inc., hereinafter re- 
ferred to as “Pillsbury,” is a corporation organized in 1935 as Pills- 
bury Flour Mills Co. (present name assumed in 1944) and doing 
business under and by virtue of the laws of the State of Delaware, 
with its principal office and place of business located in the Pillsbury 
Building, 608 Second Avenue South, Minneapolis 2, Minnesota. 

Pillsbury, the second largest flour milling company in the United 
States, operates a number of flour mills located throughout the several 
States of the United States, and is engaged in the business of milling 
family and bakery flour. Pillsbury is also engaged in the manufac- 
ture of packaged food products having a grain base, including pre- 
pared flour-base mixes such as piecrust, hot-roll, cake, and pancake 
mixes; millfeeds and commercial (or mixed) feeds for livestock and 
poultry, and dog food; various other food products; products from 
processed soybeans; and paper and paper bags. Prior to June 12, 
1951, Pillsbury’s daily flour milling capacity was approximately 82,000 
hundredweight, its daily capacity for manufacturing packaged food 
products was approximately 1,400,000 pounds, and for manufactur- 
ing commercial feeds, approximately 2,500 tons. During a twelve- 
month period in 1949-50, Pillsbury made approximately 9.4% of the 
total industry sales (in hundredweights) of family flour, 8.2% of 
bakery flour, 16% of prepared flour-base mixes, and ranked among the 
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first fifteen companies engaged in the sale of commercial feeds. Pills- 
bury is-also engaged in the buying, selling, and storing of grain, and 
has a total grain storage capacity of approximately 26,000,000 bushels. 

The original business of Pillsbury was established in 1869 under 
the name of C. A. Pillsbury & Co. and in 1889 was consolidated with 
Washburn Mill Co., forming the Pillsbury-Washburn Flour Mills Co.. 
Ltd. In 1909 the Pillsbury Flour Mills Co. of Minnesota was estab- 
lished and incorporated, acquiring the quick assets of said Pillsbury- 
Washburn Flour Mills Co., Ltd., and taking over the operation of its 
business (later acquiring its remaining assets). When the present 
corporation was formed in 1935, it acquired the assets of Pillsbury 
Flour Mills, Inc., a holding company, and said Pillsbury Flour Mills 
Co. of Minnesota, an operating company, along with the latter’s three 
subsidiaries which had been previously acquired by said operating 
company. 

During the ten-year period, from May 31, 1940 to May 31, 1950, 
Pillsbury acquired some or all of the assets of six companies. Said 
acquisition included flour and feed mills, a soybean processing plant, 
and grain elevators in several States of the United States, thereby 
substantially increasing Pillsbury’s flour milling, feed manufacturing, 
soybean processing, and grain storage capacities. On or about Janu- 
ary 31, 1952, Pillsbury acquired an additional grain elevator of 
substantial capacity. 

During the same ten-year period, Pillsbury’s net sales grew from 
approximately $47,000,000 to approximately $201,000,000, its total 
assets grew from approximately $30,000,000 to approximately $59,- 
000,000 and its net worth grew from approximately $23,000,000. to. 
approximately $41,000,000. 

Pillsbury purchases its grain and other materials used in the manu- 
facture of its various products in commerce, as “commerce” is defined 
im the Clayton Act, and offers to sell, sells, and ships said products in 
said commerce throughout the several States of the United States and 
the District of Columbia. Pillsbury maintains sales offices in twenty- 
four States and sells its products, primarily through its sales force, to 
wholesalers, bakeries, retailers, feeders of livestock and poultry, and 
others, many of whom are located in that part of the United States 
generally lying east of the Mississippi River and south of the Ohio: 
and Potomac Rivers, hereinafter referred to as the “Southeast.” 

Par. 2. Ballard and Ballard Company, hereinafter referred to as 
“Ballard,” was, prior to June 12, 1951, a corporation organized in 1909 
as a successor to a partnership of the same name established in 1880, 
and was doing business under and by virtue of the laws of the State of 
Kentucky, with its principal office and place of business located at 912. 
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East Broadway, Louisville, Kentucky. Ballard had one wholly 
owned subsidiary which it had acquired in 1940. 

Ballard was engaged in the milling of family and bakery flour and 
in the manufacture of packaged food products, including prepared 
flour-base mixes, such as pie-crust, hot-roll, cake and pancake mixes; 
prepared dough products; millfeeds and commercial (or mixed) feeds 
for livestock and poultry, and dog food; various other food products; 
and cloth sacks. 

Ballard had a daily flour milling capacity of approximately 5,500 
hundredweight, a daily capacity for manufacturing commercial feeds 
of approximately 1,000 tons (which it used to manufacture a substan- 
tial part of the commercial feeds sold in the Southeast), and a total 
grain storage capacity of approximately 2,000,000 bushels. In order 
to meet its market requirements, Ballard purchased approximately 
250,000 hundredweight of flour annually from other sources. 

During the ten-year period, from June 30, 1940 to June 30, 1950, 
Ballard’s net sales grew from approximately $8,000,000 to approxi- 
mately $30,000,000, its total assets grew from approximately $2,600,000 
to approximately $11,300,000, and its net worth grew from approxi- 
mately $2,400,000 to approximately $5,800,000. 

Ballard purchased its grain and other materials used in the manu- 
facture of its various products in commerce, as “commerce” is defined 
in the Clayton Act, and offered to sell, sold, and shipped its prepared 
dough products in said commerce throughout the several States of 
the United States and the District of Columbia. Ballard offered to 
sell, sold, and shipped its other products in said commerce throughout 
the several States of the Southeast through its sales force and market- 
ing system, which included warehouses located in from twenty to 
thirty cities, to wholesalers, bakeries, retailers, feeders of livestock 
and poultry, and others. 

Par. 3. American Home Products Corporation, a corporation or- 
ganized and doing business under and by virtue of the laws of the 
State of Delaware with its principal office and place of business 
located at 22 East 40th Street, New York, New York, wholly controls 
the voting stock of its corporate subsidiary, American Home Foods, 
Inc., hereinafter referred to as “American.” 

Prior to March 10, 1952, American, doing business as Duff’s Baking 
Mix Division, which business it acquired in 1944 from P. Duff’s & 
Sons, Inc., was engaged in the manufacture of packaged food products 
including prepared flourbase mixes, such as gingerbread, waffle, hot- 
roll, muffin, and cake mixes. Said products were sold under the brand 
name of “Duft’s.” 
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American purchased its materials used in the manufacture of its 
various products in commeree, as “commerce” is defined in the Clayton 
Act, and offered to sell, sold, and shipped said products in said com- 
merce, throughout the several States of the United States and the 
District of Columbia. 

Par. 4. On or about June 12, 1951, Pillsbury acquired all or sub- 
stantially all of the assets of Ballard and presently operates the 
former business of Ballard as a division of Pillsbury. 

On or about March 10, 1952, Pillsbury acquired all or substantially 
all of the assets of American which were utilized in conducting the 
business of its Duff’s Baking Mix Division, including the property, 
equipment, and inventory of a mix manufacturing and packaging 
plant located at Hamilton, Ohio. 

Par. 5. Both Pillsbury and American were, prior to March 10, 
1952, leaders throughout the United States in the sale of prepared 
flour-base mixes. During a twelve-month period in 1949-50, Pills- 
bury ranked second nationally with sales of approximately 1,219,000 
hundredweight which were approximately 16% of the national mar- 
ket, and American ranked fourth nationally with sales of approxi- 
mately 453,000 hundredweight which were approximately 6% of the 
national market. 

Both Pillsbury and Ballard were, prior to June 12, 1951, leaders in 
the Southeast in the sale of family and bakery flour and prepared 
flour-base mixes. In the year 1950 the approximate positions of 
Pillsbury, Ballard, and American in the sale of family and bakery 
flour and prepared flour-base mixes in the Southeast were as follows: 


Rank in Amount sold | Percent of 
southeast (in round total 
sales ewts.) southeast 
sales 
Family Flour: 
Pillsbury. Sse ey POI | LES OUnSese 732, 000 3. 66 
Dallaxrd’...m Pela, 2 ten fal ST oe pen 8 930, 000 4. 65 
Lota! 2 Sohne Loe ae Cer pete 1, 662 
Bakery Flour: pra s a 
PENS DUTY eee et ee ee ee BIrd.c ges 680, 000 4, 93 
Billard ull Po seen bud woes OthiUs ae 500, 000 3. 62 
NOUR Sc eee ee eae ee nee | eee 1, 180, 00 
rr ihe ig mixes: ane woe 
SOUR BB os ae a, Eo ee See Asti, woot, 151, 000 22. 
DOS Oo Sen nee eae eee Ord eeneee 80, 000 Ta 3 
American (Duff’s)__2--__2L____.__ Stes ee 68, 000 10. 2 
Totals oe. sce p a dee eee ee 299, 000 449 


Se ee See ei 
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For many years prior to June 12, 1951, substantial competition, or 
potential substantial competition, existed between Pillsbury and Bal- 
lard, and between each of them and others, and substantial competi- 
tion, or potential substantial competition, exists and has existed since 
on or about June 12, 1951, between Pillsbury and others in the offering 
to purchase and purchasing in interstate commerce of materials used 
in the milling of flour and in the manufacture of prepared flour-base 
mixes, feeds, and other products and in the offering to sell and selling 
of said products in interstate commerce. 

For many years prior to March 10, 1952, substantial competition, or 
potential substantial competition, existed between Pillsbury and 
American and between each of them and others in the offering to 
purchase and purchasing in interstate commerce of materials used in 
the manufacture of prepared flour-base mixes, and in the offering to 
sell and selling of said products in interstate commerce. 

-Pillsbury’s previous acquisitions of flour-milling companies and 
the aforesaid acquisition of Ballard are typical of the mergers which 
have contributed to the present concentration of ownership and control 
in the fiour-milling industry. From 1945 to 1950 the aggregate capac- 
ities of the nine largest flour-milling companies, including Pillsbury, 
grew from approximately 32.7% of total industry capacity to approxi- 
mately 38.1% thereof. Although wheat flour and its products consti- 
tute a substantial and important part of the American diet, in recent 
years consumer demand for family flour has decreased and during the 
same period of time said demand for prepared flour-base mixes, which 
are relatively new products, has rapidly increased. Ownership and 
control in the prepared flour-base mix industry is already becoming 
concentrated in a few companies which distribute and advertise pre- 
pared flour-base mixes nationally. During a twelve-month period in 
1949-50, seven of these companies, including Pillsbury and American, 
made approximately 70% of the total sales in said industry. 

Prior to the acquisitions of Ballard and American, Pillsbury pos- 
sessed sufficient economic power to enable it to engage in the granting 
of price discriminations, and it did in fact exercise and abuse such 
power by that and other methods, thereby diverting trade from its 
competitors to itself. Said acquisitions have added substantially to 
such power and have enabled Pillsbury to further divert trade from 
its remaining competitors with even more damaging results. 

Par. 6. The effect of the aforesaid acquisitions by Pillsbury of all or 
substantially all of the assets of Ballard and the Duff’s Baking Mix 
Division of American, or all or substantially all of the assets of either 
of them, may be substantially to lessen competition, or to tend to 
create a monopoly in the lines of commerce, as “commerce” is defined 
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in the Clayton Act, in which the acquired companies were engaged 
throughout various sections of the United States. 

Par. 7. The foregoing alleged acts and practices of respondent 
Pillsbury as set forth herein constitute a violation of Section 7 of the 
Clayton Act (U.S. C. Title 15, Sec. 18) as amended and approved 
December 29, 1950. 

Par. 8. In June 1952 the Commission issued and served upon Pills- 
bury its original complaint in this matter. The charges in said com- 
plaint were in all material respects identical to the charges as set 
forth in Paragraphs 1 through 7 herein. Issue was joined; hearings 
were held during which the case in chief of counsel supporting the 
complaint was introduced in evidence; following a motion to dismiss 
by Pillsbury, the hearing examiner held that a prima facie case had 
not been established and filed his initial decision providing for dis- 
missal of the complaint without prejudice; and upon counsel’s appeal 
therefrom, the Commission on December 21, 1953, set aside the initial 
decision and remanded the case to the hearing examiner for further 
appropriate proceedings. 

Par. 9. Duff Baking Mix Corporation, hereinafter referred to as 
“Duff Corporation,” is a corporation organized on December 11, 1953, 
doing business under and by virtue of the laws of the State of New 
Jersey with its principal office and place of business located at 830 
Broad Street, Newark, New Jersey. 

On or about December 21, 1953, Pillsbury sold, assigned and trans- 
ferred to Duff Corporation, pursuant to various arrangements and 
agreements, one of which was under date of December 15, 1953, cer- 
tain of its assets which had been acquired by Pillsbury on March 10, 
1952, from American. Said assets sold, assigned and transferred by 
Pillsbury to Duff Corporation included the business of selling and 
distributing prepared baking mixes, such as waflle, hot muffin, corn 
muffin, hot roll, layer cake, devil food, spice cake and gingerbread 
mixes, under the trade name “Duff's,” the going-concern value, good- 
will, trademarks, copyrights and patents incident to said business; 
and the formulae and manufacturing methods, processes and tech- 
niques used in connection therewith. Said sale by Pillsbury to Duff 
Corporation did not include, among other things, the physical prop- 
erty and equipment acquired by Pillsbury from American such as land, 
buildings and machinery. 

The terms and conditions of sale of said assets by Pillsbury to Duff 
Corporation provided for a sales price of $750,000, of which $50,000 
was paid upon the execution of the sale with the remainder to be paid 
in the form of a surcharge assessed on all mixes manufactured for 
sale by the Duff Corporation and beginning in 1955 by the payment 
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from Duff Corporation to Pillsbury of 50% of all annual net profits 
of the Duff Corporation in excess of $75,000. It was further provided, 
among other things, that for a period of two years Pillsbury would 
furnish from the Hamilton plant, which it had acquired from Amer- 
ican, Duff Corporation’s prepared mix requirements, but notin excess 
of a figure which was represented to be 20% of the 1954 estimated 
total production of prepared mixes at said Hamilton plant; that Pills- 
bury would have the option of manufacturing Duff labeled mixes to 
conform to current formulae used for manufacturing Pillsbury labeled 
mixes; that Pillsbury would have the option of conforming the'types 
and dimensions of Duff’s labeled mixes manufactured to those used in 
packaging Pillsbury labeled mixes; and until $500,000 of the purchase 
price shall have been paid, Duff Corporation could not sell or divest 
itself of the assets acquired from Pillsbury without the written con- 
sent of Pillsbury. 

Duff Corporation entered into the agreements and arrangements, 
as heretofore described in this Paragraph, with Pillsbury with full 
knowledge that said assets, together with other assets heretofore de- 
scribed in Paragraph 3 herein, were the subject of a proceeding 
brought by the Federal Trade Commission in which it was charged 
that the acquisitions by Pillsbury of Ballard and the Duff’s Baking 
Mix division of American, as heretofore described, constituted a viola- 
tion of Section 7 of the Clayton Act, as amended. 

Duff Corporation purchases all, or nearly all, of its prepared mixes 
in commerce, as “commerce” is defined in the Clayton Act, and offers 
to sell, sells and distributes said products principally through brokers 
throughout the several States of the United States and the District of 
Columbia. sy 

Par. 10. The sale by Pillsbury of a portion of the assets previously 
acquired by it from American and the purchase of such portion by 
Duff Corporation, as set forth in Paragraph 9 herein, does not. con- 
stitute such a disposition of said assets as to render moot the viola- 
tions of Section 7 of the Clayton Act, as amended, as charged in Para- 
graphs 1 through 7 herein. 
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In THE MATTER OF 


STANRICH MILLS CORP. AND MAURICE MARCUS 
Docket 6070. Complaint, Dec. 12, 1952—Decision and opinion, June 80, 1954 


Charge: Misbranding interlining fabrics in violation of the Wool Products 
Labeling Act. 


Before Ir. John Lewis, hearing examiner. 
Mr. George E.. Steinmetz for the Commission. 


DECISION AND OPINION OF THE COMMISSION 


This matter has come before the Commission upon the appeal of 
counsel supporting the complaint from the initial decision of the hear- 
ing examiner. A brief in support of the appeal has been filed. No 
brief has been filed by respondents. Oral argument has not been 
requested. 

In support of his appeal counsel supporting the complaint contends 
that the hearing examiner erroneously held that the record did not 
establish that the fabrics which respondents denied being of their 
manufacture were their products and that the proof as to the remain- 
ing fabrics was not sufficient under the circumstances to justify the 
issuance of a cease and desist order. 

The Commission has carefully reviewed the matter and is of the 
opinion that the hearing examiner has correctly analyzed the evidence 
and that his initial decision is proper in all respects. 

It ts ordered, therefore, That the appeal of counsel supporting the 
complaint is hereby denied, and that the initial decision is hereby 
adopted as the decision and opinion of the Commission. 

- It is further ordered, That the complaint in this proceeding is 
hereby dismissed. 


Orver Dismisstina CompLAInt WirHout Presupice 
INITIAL DECISION BY JOHN LEWIS, HEARING EXAMINER 


This proceeding came on to be considered by the above-named Hear- 
ing Examiner, heretofore duly designated by the Commission, upon 
the complaint of the Commission, the answer of respondents thereto, 
and testimony and other evidence introduced in support of and in 
opposition to the allegations of the complaint at hearings held herein. 
The undersigned, being of the opinion that the evidence of violation is 
not sufficiently substantial to require any corrective action in the 
public interest, will order that the complaint herein be dismissed, 
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without prejudice. The reasons and basis for such dismissal are as 
follows: 

Respondent Stanrich Mills Corporation (hereinafter referred to 
as Stanrich) is engaged in the manufacture of various types of cloth, 
Respondent Maurice Marcus is its President and Treasurer and con- 
trols its operations. The events at issue occurred during 1951 and 
the early part of 1952. Until the end of 1951 Stanrich was largely 
engaged in the weaving of interlining cloth for sale to textile whole- 
salers and to clothing manufacturers. During this period Stanrich 
operated a mill in Worcester, Massachusetts, where it performed both 
spinning and weaving operations, sending out its cloth on a commis- 
sion basis to be finished and dyed by others. The yarn used in the 
weaving of its cloth was spun from wool stocks, consisting of thread 
and card waste from other mills, which Stanrich purchased through a 
middleman. Toward the end of 1951, Stanrich ceased making inter- 
lining cloth almost entirely and began manufacturing cloth which it 
cut up into blankets and sold as such. 

During the middle of 1952, Stanrich bought out the Thayer Woolen 
Mills, a considerably larger mill, in North Oxford, Massachusetts, 
and since that time it has been performing many of the operations 
which were theretofore performed for it on a commission or subcon- 
tract. basis. It is now engaged almost exclusively in making cloth 
for blankets which it completes and sells to the trade. 

The complaint charges respondents with misbranding certain wool 
products in violation of the Wool Products Labeling Act of 1939 and 
the Rules and Regulations promulgated thereunder. Specifically, 
respondents are charged with falsely labeling as “100% Wool”, 
“100% Virgin Wool’, or as “All Wool” certain of its interlining 
fabrics and blankets which contained reused or reprocessed wool, 
together with substantial quantities of miscellaneous fibers other than 
wool, and with failing to disclose on certain interlining fabrics the 
name or registered identification number of the manufacturer or 
other proper person. 

The evidence offered in support of the complaint revolves about 
eleven pieces of fabric alleged to have been manufactured by Stan- 
rich. Three of the pieces (Com. Exs. 22, 23 and 24) were obtained 
from Stanrich by a Commission investigator and purport to be samples 
of interlining fabrics manufactured by Stanrich for sale to the trade. 
The remaining eight pieces (Com. Exs. 25—A to 32-A) were obtained 
by another Commission investigator from various customers of Stan- 
rich. Seven of these eight pieces purport to be samples of interlin- 
ing fabric actually manufactured and sold by Stanrich and the eighth 
(Com. Ex. 31-A) is a blanket also alleged to have been manufactured 
and sold by Stanrich. 

403443—57 
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Identification tags attached to the various samples of interlining 
fabric describe them as containing “All Wool—Exclusive of Orna- 
mentation.” According to tests made by the National Bureau of 
Standards these fabrics contain varying amounts of non-wool fibers. 
The amount of non-wool fiber in most of the samples is approximately 
9 percent, although one sample (Com. Ex. 32—-A) is as much as 20 
percent non-wool and another (Com. Ex. 25—A) is as high as 32 per- 
cent non-wool. The blanket (Com. Ex. 31-A) tested 98 percent wool 
and counsel supporting the complaint has waived any claim of mis- 
branding with respect to it. Although the reports of the tests state 
that the various samples reflect “wool fiber damage” which is con- 
sidered indicative of the presence of reused or reprocessed wool, they 
concede that there is no method known for the quantitative determina- 
tion of such reused or reprocessed fiber. According to respondent 
Marcus and the expert witness Musgrave, the presence of damaged 
fiber may be the result of the rather harsh picking and garnetting 
process to which the thread and card waste is subjected in reducing 
them to fiber form, and not to the presence of reused or reprocessed 
wool. On the present state of the record no finding can be made as 
to the presence of reused or reprocessed wool in the samples received in 
evidence. This leaves as the primary issue for disposition the question 
of whether respondents are responsible for misbranding wool prod- 
ucts containing substantial quantities of non-wool fiber. 

Respondents concede that the three pieces of fabric obtained from 
their place of business were manufactured by Stanrich but, for the 
reasons which will hereafter appear, contend that no claim of mis- 
branding may be based thereon. They likewise admit that the blanket 
(Com. Ex. 31-A) and one of the seven pieces of interlining fabric 
(Com. Ex. 27-A), which were obtained from Stanrich’s customers, 
were manufactured and sold by Stanrich. While admitting that they 
sold the remaining six pieces of interlining fabric to various cus- 
tomers, respondents deny having manufactured these pieces and deny 
responsibility for their misbranding. A considerable portion of the 
evidence in this proceeding was devoted to the question as to whether 
these six pieces of fabric were manufactured by Stanrich. Since in 
the opinion of the undersigned a resolution of this issue is important 
to the outcome of this proceeding, it will be disposed of first. 


1. The Six Pieces of Interlining Fabric Obtained From Stanrich’s 
Customers 


Respondents’ explanation of how six pieces of fabric which they 
had not manufactured came into the hands of their customers is sub- 
stantially as follows: 
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During the early part of 1951, Stanrich sold several hundred pieces 
of interlining fabric to one of its customers in New York City, Henry 
Gewirtz Textile Corp. (hereinafter referred to as Gewirtz). <Ac- 
cording to respondents, the market in textiles at the time of these sales 
was rising sharply due to the Korean War, but that after a slump in 
the market later in the year, Gewirtz, in August 1951, insisted on 
returning most of the fabric, using as a pretext the claim that he had 
found it was not all-wool. Respondents accepted the return of the 
merchandise, agreeing to refund the purchase price and pay Gewirtz 
$350.00 in damages. According to respondents, they later concluded, 
after investigation, that Gewirtz had not returned merchandise which 
they had sold him, but had substituted for it other part-wool fabric 
which had been manufactured by other concerns and had substituted 
respondents’ identification tags for those of the other manufacturers. 
Respondents, accordingly, refused to pay Gewirtz the $350.00 in dam- 
ages. In the meantime, however, respondents had resold the mer- 
chandise to other customers, being under the impression that it was 
actually the all-wool fabric which they had sold to Gewirtz. 

In support of their defense, respondents showed first that during the 
early part of 1951 Gewirtz had purchased several hundred pieces of 
part-wool interlining fabric from Thayer Woolen Mills and that 
during the spring and summer of that year Gewirtz had also had 
made up for him on a commission basis, substantial quantities of 
interlining fabric by one Paul Bousquet from wool stocks which 
Gewirtz had purchased. Although the wool stocks used by Bousquet 
were supposed to be all-wool, Gewirtz later ascertained that the cloth 
contained substantial quantities of non-wool fiber. It further ap- 
pears that when Gewirtz returned several hundred pieces of inter- 
lining fabric to Stanrich in August 1951 he had on hand a substantial 
quantity of the part-wool interlining fabric which had been manu- 
factured for him by Thayer and Bousquet. The record also discloses 
that when the fabric, alleged to have been respondents, was returned 
to a public warehouse in New York by Gewirtz, for the account of 
Stanrich, the wrappings on a number of pieces were torn and had to 
be replaced, and some of the identification tags had to be replaced. 
Jt further appears that it was Gewirtz’ practice to remove the manu- 
facturer’s identification tag from fabric before selling it to his custo- 
mers and there is reason to believe that Gewirtz had on hand at the 
time of the return a number of Stanrich’s identification tags. 

This evidence tends to establish the existence of circumstances under 
which an interchange or confusion of merchandise, such as that 
claimed by respondents, could have occurred. It is true that the mere 
existence of an opportunity for the substitution of merchandise is a 
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fact of limited persuasive value when considered by itself. How- 
ever, respondents offered additional evidence to show that some of 
the fabric claimed to be theirs contains identifying features different 
from the type of fabric manufactured by them and, further, that some 
of the features of the fabric alleged to be theirs were similar to that 
of cloth manufactured by Bousquet or Thayer. ind 

Among the identifying features claimed by respondents to distin- 
guish some of the disputed cloth from their own was the fact that 
several pieces contain a “selvage” or bound edge on only one side of 
the cloth, whereas their own fabric has a selvage on both sides. Ordi- 
narily when cloth is woven both sides have a bound edge as it comes 
off the loom. However, sometimes it is woven in double width with a 
space and connecting threads in the center, which are later cut, and 
the cloth is rolled into two separate rolls of narrower width, each 
having a selvage on only one side. In this connection, respondents 
established that the cloth woven by Bousquet for Gewirtz was of this 
latter type. It was woven on a 92-inch loom and was split down the 
middle into two pieces, each approximately 42-inches wide, with a 
selvage on only one side of each piece. The record also discloses that 
respondents’ cloth was woven on a 72-inch loom, which was the only 
loom they had at the time, and that their cloth was woven in 60- or 42- 
inch widths with a selvage on both sides. Ordinarily, it would not 
be possible to weave two bolts of 42-inch cloth simultaneously on a 
72-inch loom. While counsel supporting the complaint attempted to 
show that this could be done by a freak process, the method is not com- 
mercially feasible and no reason was suggested why respondents 
would have used it. Moreover, the resulting fabric would not have a 
selvage on both sides. 

Another feature which respondents claim distinguishes some of the 
disputed fabric from their own is the fact that the yarn of which it is 
composed has been spun with a left twist to it, whereas their own 
fabric, at the time in question, was made from yarn with a right twist. 
While counsel supporting the complaint sought to show through an 
expert witness that the direction of the twist is only one of many 
features used in identifying cloth, it is undoubtedly a relevant nega- 
tive factor in eliminating a particular manufacturer as having woven 
a particular piece of cloth. Counsel supporting the complaint also 
endeavored to show that the direction of the twist of the yarn could 
be changed by changing all of the bands on the spinning mule. How- 
ever, this is a time-consuming and commercially wasteful process, 


and no reason is suggested why respondents would have undertaken it 
during the period at issue.? 


During 1952, after respondents had bought out the Thayer mill, which had several 
mules with a left twist, respondents changed their own single mule from right to left 
twist to make it conform with the others. This, however, occurred after the events at 
issue had transpired and merely demonstrates a commercially feasible circumstance whe 
a manufacturer might want to change the direction of the twist in his fabric. , 
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Finally, respondents contend that the samples of the disposed cloth 
are all different from their own cloth in that the samples all have a 
rather coarse texture due to the fact that they have not been put 
through a “fulling” or “felting” process in their finishing, unlike 
respondents’ own cloth which they claim was always put through such 
a process. A comparison of the samples which respondents concede 
are theirs (Com. Exs. 22, 23, 24, and-27-A) with those which respond- 
ents deny manufacturing, discloses that the former have a soft, felted 
type of finish which appears to be different from the finish of the latter 
samples. The testimony of respondent Marcus that his cloth was 
always put through a fulling process in the finishing was corroborated, 
in part, by the witness Musgrave, who testified that during 1950-1951 
while he was employed by a company which finished respondents’ 
cloth it was always put through the fulling process. While it is 
possible that other firms which did finishing for respondents during 
this period did not put it through a fulling process, no evidence to 
this effect was offered by counsel supporting the complaint and the 
undersigned feels obliged to accept the apparently credible testimony 
of Marcus, supported as it was by the witness Musgrave. 

The evidence offered by respondents was thus sufficient to establish 
the following significant facts with respect to respondents’ cloth dur- 
ing the period at issue: (1) that respondents’ cloth contained a selvage 
on both ends; (2) that it is highly improbable that they could have 
woven two pieces of 42-inch cloth having a single selvage, simultane- 
ously on their 72-inch loom; (3) that their cloth was made from yarn 
having a right twist; and (4) that their cloth was put through a full- 
ing or felting process. 

An examination of the six disputed samples in the light of the 
above facts reveals the following : 

1. Commission’s Exhibits 26—-A, 28—-A, and 30-A all appear to be 
42 inches wide. They were identified by the witness Bousquet as 
being 42-inch cloth woven double on a wide loom and as having a selv- 
age on only one side. While Bousquet conceded that it was possible 
that the samples in evidence were originally of a wider width and 
had been cut down to 42 inches, the witness Musgrave confirmed that 
it was 42-inch cloth. Although the Commission’s investigator, Scott, 
testified in rebuttal that it was his belief that the samples he had 
received were all cut from 60-inch fabric, this possibility would appear 
to be precluded by the relatively low price of the fabric. Moreover, 
the evenness of the cut at the unbound edge, as compared with some 

2 Musgrave was conceded to be an unbiased witness by counsel supporting the complaint. 


3The fabric was sold at from 44¢ to 55¢ per yard, as compared to 70¢ and upward 
from the 60-inch fabric. : 
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of the samples which were obviously cut from a large piece, militates 
against the possibility of these samples having been cut from a wider 
piece. E 

9. According to the credible testimony of the witness Musgrave, 
Commission’s Exhibits 25-A, 28-A, and 29-A are comprised of yarn 
having a left twist, thus distinguishing them from respondent’s fabric 
spun from yarn with a right twist. In this connection it may be noted 
that the sample conceded by respondents to be theirs (Com. Ex. 27—A) 
has a right twist in the yarn. 

3. None of the six samples in question appear to have the soft 
felted finish which is characteristic of those samples admitted to be 
‘respondents. In this connection it may be noted that Commission’s 
Exhibit 22, which was given to the Commission’s investigator as a 
sample of fabric manufactured by respondent under Style Numbers 
570, 601, and 801, and Commission’s Exhibit 27—A, which was obtained 
by another investigator from one of respondents’ customers and bears 
Style Number 801, both appear to have the soft felted finish which 
was described by the respondent Marcus and by the witness Musgrave 
as resulting from the fulling process to which respondents’ fabric was 
subjected during the finishing operation. It may also be noted that 
the disputed samples bear the Style Numbers 570, 601, or 801, and, 
accordingly, it would be assumed that they would be similar in texture 
and finish to the two samples bearing those numbers which respond- 
ents concede are theirs. 

4. Commission’s Exhibit 32—A is approximately 80 percent wool 
and 20 percent rayon, which coincidentally were the specifications of 
the fabric purchased by Gewirtz from Thayer. 

5. While four of the contested pieces of cloth bear identification 
tags with Stanrich’s name as the manufacturer, the tags on two of 
them (Com. Exs. 25-A and 32-A) do not contain the name of any 
manufacturer and respondents deny that they are their tags. Al- 
though the piece number on one of the tags (Com. Ex. 32-B) coincides 
with that on Stanrich’s invoice purporting to cover the sale, and style 
number on the tag (570-16) differs from the style number on the 
invoice (801-12). 


SUMMARY 


The question of whether Stanrich manufactured the six disputed 
pieces is one which is not easy of decision. It must be conceded that 
the evidence offered in the first instance by counsel supporting the 
complaint is persuasive of a finding in the affirmative on that issue. 
The almost precise correlation between the information appearing on 
the identification tags attached to the merchandise and Stanrich’s 
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covering invoices is strong evidence that the fabrics were manufac- 
tured by Stanrich. The undersigned is frank to admit that respond- 
ents’ explanation of how these fabrics came into their customers’ 
hands at first impressed him as somewhat strained. However, the 
evidence which they developed gives to respondents’ theory a reason- 
able degree of plausibility. Thus, the evidence offered by them 
establishes a background in which a confusion of fabrics and identifi- 
cation tags could have taken place. It further establishes that each 
of the fabrics in issue contains one or more identifying features dis- 
similar from the type of fabric manufactured by Stanrich and, that 
in several instances, the contested fabrics are similar to fabrics manu- 
factured by the two concerns from which Gewirtz purchased inter- 
lining fabric. ; 

Although the matter is not entirely free from doubt, the under- 
signed cannot conscientiously find, on the present state of the record, 
that the fabric in question was manufactured by Stanrich. While it 
may be that on the basis of the showing made by respondents no 
affirmative finding could be made as to what actually occurred with 
respect to alleged interchange of fabrics, the undersigned is not re- 
quired to make any such finding in order to dispose of this issue. 
Counsel supporting the complaint, as the proponent of the issue that 
respondents manufactured these fabrics, has the burden of establish- 
ing his position by a fair preponderance of the evidence. This, in 
the opinion of the undersigned, he has not done since the evidence 
offered by respondents is sufficient to at least balance the showing 
made by him. 

In his proposed findings, counsel supporting the complaint has sug- 
gested an alternative theory on which respondents can be held account- 
able for the misbranding of these six pieces of fabric. Counsel 
argues that even assuming, arguendo, Stanrich did not manufacture 
the fabric, that by admittedly accepting the return of the merchandise 
from Gewirtz and then reselling it, respondents thereby sold and 
distributed “in commerce” a misbranded wool product in violation of 
Section 3 of the Wool Products Labeling Act. While this conclusion 
would be valid if the resale or distribution to respondents’ customers 
had taken place “in commerce’, unfortunately, from the viewpoint of 
counsel supporting the complaint, the resale and distribution of the 
merchandise all took place within New York City. The merchandise 
which Gewirtz returned had been stored partly in his own place of 
business and partly in a public warehouse, both located in New York. 
The merchandise in Gewirtz’ place of business was returned to the 
warehouse for Stanrich’s account and that in the warehouse was 
retitled to Stanrich. Thereafter, so far as appears from the record, it 
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was all reshipped or resold to other concerns in New York City. ° The 
samples of the six disputed pieces were all obtained from customers 
located in New York. Unless, therefore, the merchandise was origi- 
nally manufactured by respondents and shipped by them from Massa- 
chusetts, no finding can be made that the resale and shipment which 
took place in New York City occurred “in commerce”. 


2. The Three Samples Obtained From Respondents 


As previously mentioned, three samples of fabric, admitted by re- 
spondents to be theirs, were obtained by a Commission investigator 
from respondents’ place of business. All of these samples were found, 
on test by the National Bureau of Standards, to be approximately 
93 percent wool. Respondents contend that no violation occurred 
with respect to these three samples since no orders were ever taken for 
these fabrics and none of them were sold. 

The samples in question were obtained by the investigator during 
February 1952. According to the testimony of respondent Marcus his 
company had practically ceased making interlining fabric by the end 
of 1951, and thereafter was engaged in making blankets almost exclu- 
sively. This fact was confirmed by the testimony of the Commission’s 
investigator, Ott, to the effect that he was advised by Marcus at the 
time of the investigation that Stanrich was only making blankets at 
the time, although it did have on hand a small quantity of interlining 
fabric. According to Ott, Marcus told him that two of the samples 
which he gave Ott (Com. Exs. 23 and 24) were samples of fabric 
“which he intended to manufacture in the near future depending upon 
the demand.” There is no evidence in the record that such fabric was 
ever actually manufactured or sold to customers in commerce; nor is 
there any evidence that samples of this fabric were ever used to pro- 
mote or effect sales in commerce (cf. Rule 22, Rules and Regulations 
promulgated under the Wool Products Labeling Act). It seems clear, 
therefore, that with respect to Commission’s Exhibits 23 and 24 the 
record fails to establish any violation of the Act. 

With respect to the third sample received from Marcus (Com, Ex. 
22), Ott testified that Marcus told him that this was the type of mate- . 
rial “he had been manufacturing which was sold under different and 
various style numbers.” The style numbers appearing on this sample 
are 570, 601, and 801. The only evidence in the record of any actual 
sales of misbranded merchandise manufactured by respondent and 
bearing any of these style numbers is Commission’s Exhibit 27—-A 
(bearing Style Number 801) to which reference has already been made. 
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Out of eleven pieces of fabric offered by counsel supporting the 
complaint to establish his case, only two (Com. Exs. 27-A and 31-A) 
were shown to have been manufactured by respondents and to have 
been sold in commerce. Commission’s Exhibit 31—A, the blanket, is 
98 percent wool and counsel supporting the complaint has waived any 
claim of misbranding based thereon. Commission’s Exhibit 27-A 
thus remains as the only piece of evidence of actual misbranding which 
took place in commerce, with the possible exception of Commission’s 
Exhibit 22, which was merely a sample of merchandise theretofore 
sold. 

The question arises whether this is sufficient evidence to require 
the issuance of a cease and desist order in the public interest. While 
it is true that numerous violations need not be shown in order to 
establish public interest, the insubstantiality of the evidence of actual 
violation is a factor to be considered. In such a setting the matter of 
the hkelihood of similar violations occurring in the future has an im- 
portant bearing on the disposition to be made of the proceeding. 
With regard to the latter consideration, the evidence shows that 
since the events at issue transpired, respondents have ceased making 
interlining cloth, that they are now making blankets exclusively, that 
the evidence with respect to their making of blankets discloses no sub- 
stantial violations, and that they are no longer occupying the relatively 
small plant where due to the inefficiency of their operations violations 
might have previously occurred, but are now occupying a larger plant 
where they are apparently endeavoring to be more careful in the 
testing of the wool content of the fabrics made by them. 

Under all circumstances, it is the opinion of the undersigned that 
the public interest does not require the issuance of a cease and desist 
order, with its possible adverse effect upon respondents in their new 
operation. In the opinion of the undersigned the bringing of the 
present proceeding will probably constitute sufficient corrective action 
for any possible violation which may have occurred. It will therefore 
be ordered that the present proceeding be dismissed, without prejudice 
however, to its reopening in the event respondents’ future conduct 
discloses the need for corrective action. 

The undersigned being of the opinion, for the reasons above given, 
that the public interest does not require the taking of any corrective 
action in this proceeding. 

It is ordered, That the complaint in this proceeding be, and the 
same hereby is, dismissed, without prejudice. 
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STIPULATIONS 


DIGEST OF STIPULATIONS EFFECTED AND HANDLED 
THROUGH THE COMMISSION’S DIVISION OF STIPU- 
LATIONS 


8241.1 Plumber’s Products—Effectiveness, Nature, Safety, ete.—Stipu- 
lation No. 8241 has been amended so that it now reads: 

Hercules Chemical Co., Inc., is a New York corporation, with its 
principal place of business in New York, N. Y., engaged in offering 
for sale and selling in commerce, products designated “Hercules Fuel 
‘Oil Sludge Solvent,” “Hercules Soot Destroyer,” “Hercules Boiler 
Solder,” and “Hercules Plastic Lead.” 

Samuel A. Wander, is an individual doing business as The Economy 
Plumber Co., with his principal place of business located in New 
York, N. Y., engaged in offering for sale and selling in commerce, 
products designated “Economy Fuel Oil Sludge Solvent,” “Economy 
Soot Destroyer,” and “Economy Plumber Boiler Solder.” 

Hercules Chemical Co., Inc., entered into an agreement in connec- 
tion with the offering for sale, sale, and distribution of their products 
or any other products of substantially the same compositions or pos- 
sessing substantially the same properties to cease and desist from 
representing directly or by implication: 


Hercules Fuel Oil Sludge Solvent 


(1) By the use of the designation “sludge solvent” in the brand 
name, or by any other means, that the product removes sludge or 
waste from fuel oil tanks; 

(2) That the product prevents or removes the formation of carbon 
deposits on burner tips or keeps strainers or nozzles clean; 

(3) That the product prevents rusting or pitting of fuel oil tanks; 


Hercules Soot Destroyer 


(4) That the product can be used without danger to the heating 
system or user or that it is harmless to heating systems; 


Hercules Boiler Solder 


(5) That the product is a metallic compound ; 

(6) That the product is a “solder” unless it is clearly disclosed 
that it contains less than 5% of any metallic substance ; 

(7) That the product makes a permanent repair; 


21Amendment. See 48 F. T. C. 1651. 
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(8) By the use of the word “lead” in the brand name, or by any 
other means, that the product contains lead ; 

Samuel A. Wander entered into an WAecment in connection with 
the offering for sale, sale, and distribution of his products or any other 
products a substantially the same compositions or possessing sub- 
tantially the same properties, he will cease and desist from representing 
directly or by implication with respect thereto: 


Economy Fuel Oil Sludge Solvent 


(9) By the use of the designation “sludge solvent” in the brand 
name, or by any other means, that the product removes sludge or 
waste from fuel oil tanks; 

(10) That the product prevents or removes the formation of carbon 
deposits on burner tips; 


Economy Soot Destroyer 


(11) That the product can be used without danger to the petone 
system or user or that it is harmless to heating systems; 


Economy Plumber Boiler Solder 


(12) That the product is a metallic compound ; 

(13) That the product is a “solder” unless it is clearly disclosed 
that it contains less than 5% of any metallic substance; 

(14) That the product makes a permanent repair. 

Hercules Chemical Co., Inc., and Samuel A. Wander, and each of 
them, further agreed that as thus amended, all the terms and provi- 
sions of Stipulation No. 8241 shall remain in full force and effect. 
(1-23409, May 6, 1954.) 

02369. 1 CGanletioeBanittior Properties or Results and Testimonials.— 
Stipulation No. 02369 has been amended so that it now reads: 

Plough, Inc., a corporation, Plough Building, Memphis, Tenn., 
vendor-advertiser, was engaged in selling cosmetics designated Black 
and White Skin Soap, Black and White Ointment, Black and White 
Bleaching Cream, Black and White Lemon Bleach Cream, Black and 
White Skin Whitener, Black and White Cleansing Cream, Black and 
White Cold (Tissue) Cream, Black and White Glossine, Black and 
White Quinine Pomade, and Black and White Hair Dressing. 

In a stipulation filed and approved by the Federal Trade Commis- 
sion the vendor-advertiser agreed, in connection with the dissemina- 


+1 Amendment. See 28 F. T. C. 1870, 


STIPULATIONS IT33 


tion of future advertising, to cease and desist from representing 
directly or by implication: 

(a) That Black and White Ointment and Black and White Skin 
Soap together or separately will drive out itch or give quick relief 
from itch or skin irritations, pimples, bumps, rashes, or blemishes, or 
be beneficial for said conditions except to afford palliative relief, or 
will give one a smooth or healthy skin; 

(b) That Black and White Ointment and Black and White Skin 
Soap together or separately will cause one’s skin to change imme- 
diately or will clear up blotches, bumps, or other discolorations, or 
will give one skin health or blessed relief from skin troubles; 

(c) That Black and White Ointment and Black and White Skin 
Soap together or separately will free one’s pores of dust and dirt or 
have a magical way of producing desired results; 

(d) That Black and White Ointment and Black and White Skin 
Soap together or separately are a sure treatment or the “old reliable 
treatment” ; 

(e) That by the use of Black and White Ointment and Black and 
White Skin Soap, separately or in combination, one may easily or 
quickly banish the mask of pimples or other skin troubles or that 
people depend upon this combination treatment to keep their skin 
bright and free of pimples and blemishes, or that either of said prod- 
ucts will dry up or relieve pimples, rashes, or other skin blemishes; 

(f) That Black and White Ointment will clear up athlete’s foot or 
relieve stubborn ringworm infection ; 

(g) That Black and White Bleaching Cream is a tonic bleach cream 
or skin purifier, or will remove pimples or blackheads, tone the skin 
- texture or cause one’s skin to become fairer the first night or will cause 
one’s skin to look like new; 

(h) ‘That Black and White Bleaching Cream fades out dark spots 
quickly, or better than other creams, or clears up pimples, bumps, 
blackheads or erases muddiness, sallowness and moth patches; 

(i) That Black and White Bleaching Cream lightens dark, ugly 
skin to almost unbelievable fairness, or that by its use one’s skin may 
hold any desired shade; 

(j) That Black and White Bleaching Cream is the world’s most 
effective skin lightener or magic cream or that a person who wants a 
clear, light, bright skin should use Black and White Bleaching Cream; 

(k) That sallow, muddy and dark complexions, redness and other 
skin blemishes are only a mask which may be easily removed with 
Black and White Bleaching Cream or that Black and White Bleach- 
ing Cream penetrates to the skin’s fourth layer where coloring is 
regulated, or that by its use dark skin will be flaked off, or that the 
same lightens complexions in half the time of ordinary bleaches; 
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(1) That by the use of Black and White Bleaching Cream one may 
be rid of large pores or free from blackheads, pimples, and blemishes, 
or that the same aids in giving one a skin that is fair, smooth, soft, 
finely textured or like new ; 

(m) That Black and White Lemon Bleach Cream is made from a 
secret formula or that the same keeps one’s skin radiantly clear or will 
reduce enlarged pores ; 

(n) That Black and White Skin Whitener will clear one’s skin ; 

(o) That Black and White Cleansing Cream penetrates down to the 
bottom of the pores or absorbs all impurities and allows the pores to 
shrink back to normal, or that the same accomplishes deeper pore 
cleansing than any other cream ; 

(p) That Black and White Cleansing Cream will give one’s skin a 
new clearness, or a clear, vivid and healthy skin, or a freshness and fine 
texture with every particle of dust, dirt, and make-up removed from 
the pores; : 

(q) That Black and White Cleansing Cream removes, or aids in 
removing, imbedded impurities or hardened secretions, prevents black- 
heads, pimples, and other skin troubles, or will give one a clear, radi- 
ant, flawless skin ; 

(r) That Black and White Cold (Tissue) Cream is a tonic or food 
for the skin or is rich and nourishing, or will replace the oils in the 
skin, erase wrinkles or lines from the face, strengthen sagging muscles, 
correct dropping chin lines, plump out hollows in the neck or cheeks, 
keep one’s skin firm or youthful, or will be absorbed by the skin; . 

(s) That Black and White Glossine stops itching scalp; 

(t) That Black and White Quinine Pomade ends dandruff, stops 
itching scalp, restores the circulation to the scalp or causes more 
nourishment to be brought to the roots of the hair; 

(u) That Black and White Quinine Pomade will cause each strand 
of hair to become soft and smooth and stay exactly in the position 
combed, or will promote hair growth and the health of both hair and 
scalp ; 

(v) That all movie and stage stars use Black and White Hair Dress- 
ing or that the same will release the twist and curl of every strand of 
hair; 

(w) That Black and White Peroxide Vanishing Cream will protect 
the skin against darkening or coarsening or will keep one’s skin 
healthy, fair and light, or will provide a film which will lock in skin 
beauty and seal out the damaging effects of wind and weather; 

(x) That Black and White Mogro will promote a full, luxuriant 
growth of hair or will grow hair; 

(y) That Black and White Mogro goes into the scalp or will nourish 
the scalp or glands or that the same contains double acting oils: 
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(z) That Black and White Mogro will give one an even growth of 
hair or is the secret for growing long hair or is a rapid grower, or in 
any other way represent that the same will aid in growing hair. 

The said Plough, Inc., further agreed not to publish, or cause to be 
published, any testimonial containing any representations contrary 
to the foregoing, agreement. 

It is further stipulated and agreed, That, as thus amended, all of 
the terms and provisions of said Stipulation No. 02369 shall remain 
in full force and effect. (5420010, June 15, 1954.) 

8480. Sewing Machines and Heads—Foreign as Domestic—Balin 
Export Co., Inc., and Elite Sewing Machine Corp., New York 
corporations, with their offices and principal place of business located 
in New York, N. Y., and Julius Margulies and Leo Balin, officers 
thereof, engaged in the sale in commerce, of sewing machine heads im- 
ported by them from Japan, entered into an agreement that in con- 
nection with the offering for sale, sale and distribution of sewing 
machine heads, they will cease and desist from: 

Offering for sale, selling or distributing foreign-made sewing 
machine heads or sewing machines of which foreign-made heads are 
a part, without clearly and conspicuously disclosing on the heads the 
country of origin thereof, in such a manner that it cannot readily be 
hidden or obliterated. (1-24419, July 8, 1953.) 

8481. Check-Writing Machines—Rebuilt as New and Free Goods.— 
Paymaster Corp., an Illinois corporation, with its principal 
place of business located in Chicago, Ill., and T. B. Hirschberg, Jr., 
V. J. Walters, W. M. Williams and R. A. Welch, officers thereof, en- 
gaged in the business of offering for sale and selling in commerce, 
new and rebuilt check-writing machines designated ‘“Paymaster,” 
entered into an agreement that in connection with the offering for 
sale, sale and distribution of rebuilt check-writing machines now 
known as “Paymaster,” whether sold under that name or any other 
name, they, and each of them, will cease and desist from : 

1. Representing directly or by implication that such rebuilt 
machines are new ; 

2. Selling or offering for sale rebuilt, remanufactured, recondi- 
tioned, overhauled, repaired, or refinished check-writing machines 
without clearly marking same in such a manner as to affirmatively dis- 
close to the purchasing public that such machines are rebuilt, remanu- 
factured, reconditioned, overhauled, repaired, or refinished, as the 
case may be, or that they are not new ; 

3. Using the word “free” or any other word or words of similar 
import or meaning to designate, describe or refer to merchandise which 
is not in truth and in fact a gift or gratuity or is not given to the 
recipient thereof without requiring the purchase of check-writing 


1136 FEDERAL TRADE COMMISSION DECISIONS 


machines or of any other merchandise or requiring the performance 
of some service inuring directly or indirectly to the benefit of the 
Paymaster Corporation, T. B. Hirschberg, Jr., V. J. Walters, 
W. M. Williams or R. A. Welch. (1-24603, July 8, 1953.) 

8482. Rugs—‘“Colorfast,” “Wash-Fast” and Safety—Morrill Manu- 
facturing Co., an Illinois corporation, with its principal place 
of business located in Chicago, I]., engaged in the business of offering 
for sale and selling in commerce, latex-backed cotton tufted rugs, 
entered into an agreement that in connection with the offering for 
sale, sale and distribution of its rug products it will cease and desist 
from: 

(1) The use of the term “colorfast”, or any other term or terms 
of similar import or meaning, unless the color in the rugs will not 
show any substantial change, fading or deterioration throughout the 
useful life of the rugs under ordinary conditions of use; 

(2) The use of the term “wash-fast”, or any other term or terms of 
similar import or meaning, unless the color in the rugs will show no 
substantial change, fading or deterioration of color throughout the 
useful life of the rug from such washing as it is likely to be subjected 
to during its useful life; 

_ (8) Representing that the non-skid feature of the rugs eliminates 
slipping or accidents incident thereto. (1-23492, July 8, 1953.) 

8483. Drug Preparation—Qualities, Properties or Results, Compara- 
tive Merits and Free Goods.—Consolidated Royal Chemical Corp. 
and Hypercin, Inc., corporations organized and existing under 
the laws of the States of Delaware and Illinois, with their principal 
place of business in Chicago, Il., engaged in the offering for sale, 
sale and distribution in commerce, of a drug preparation designated 
“Hypercin,” entered into an agreement that in the dissemination of 
advertising that preparation, or any other preparation of substantially 
the same properties, they and each of them will cease and desist from 
representing directly or by implication: 

(1) That such preparation is a cure or remedy for stomach ulcers; 

(2) That such preparation is effective in the relief of stomach pains 
and stomach distress, without regard to the cause; 

(3) That such preparation will do more than neutralize excess acid 
in the stomach and temporarily relieve symptoms of pain and distress 
caused by an excess acid condition ; 

(4) That such relief as the preparation will afford is accomplished 
in seconds, or that nothing else is as effective ; 

(5) That such preparation protectively coats the stomach lining; 


(6) That such product speeds up the emptying time of the stomach; 
and from: 
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(7) Using the word “free” or any other word or words of similar 
import to designate or describe any article which is not in fact a gift 
or gratuity, or any article for which payment is required even though 
provision is made for refund after a trial period. (1-23540, July 8, 
1953.) 

8484. Stamps and Stamp Albums—Source or Origin, Quantity and 
Size of Product.—Stamp and Album Co. of America, Inc., a New 
York corporation, with its office and principal place of business 
located in New York, N. Y., engaged in the business of offering for 
sale and selling in commerce, assortments of postage stamps, includ- 
ing an assortment designated “Pacific Mixture,” stamp albums and 
various other articles used by stamp collectors, entered into an agree- 
ment that in connection with the distribution of assortments of post- 
age stamps and stamp albums it will cease and desist from: 

(1) Offering for sale, selling or delivering to others for sale to the 
public assortments of stamps predominantly of United States of 
America origin in connection with representations such as “Pacific 
Mixture,” pictures of Oriental or Far Eastern scenes, or in connection 
with any representation, pictorial or otherwise, which represents, or 
from which a reasonable inference can be drawn, that a substantial, 
and not an inconsequential, number of stamps contained in such assort- 
ments are of origins which are foreign to the United States of 
America; 

(2) Offering for sale, selling or delivering to others for sale to the 
public stamp assortments in connection with any representation to the 
effect that such assortments consist of more stamps than is actually 
the fact, or in connection with any representation which, either 
directly or otherwise, implies, or from which a reasonable inference 
can be drawn, that such stamps are predominantly of foreign, rather 
than of United States of America, origin; 

(3) Offering for sale, selling or delivering to others for sale to the 
public stamp albums in connection with any representation that such 
albums contain more spaces for stamps than is actually the fact. 
(1-24702, July 8, 1953.) | | 

8485. Drug Product—Qualities, Properties, or Results—Miller’s Medi- 
cine Co., a Tennessee corporation, with its principal office and 
place of business located at Nashville, Tenn., Rogers Caldwell, C. Lee 
Raines, and Ira C. Parker, Jr., officers thereof, engaged in the business 
of offering for sale and selling in commerce, a drug product desig- 
nated ‘“Miller’s Herb Extract,” entered into an agreement that they 
and each of them will cease and desist from disseminating or causing 
to be disseminated, any advertisement for that product or any other 
product of substantially the same composition or possessing substan- 
tially the same properties, which represents directly or by impli- 
cation: 
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(a) That the product (1) prevents constipation, (2) eliminates 
constipation, (3) affords permanently regular habits to users, or (4) 
has any beneficial effect in cases of constipation except to afford relief 
from occasional constipation ; 

(b) That the product (1) cleanses the system, (2) eliminates poison 
from the system, (3) assures good health, (4) confers vitality, (5) 
conditions the vital organs, or (6) prevents or cures colds; 

(c) That the product (1) is effective in regulating the liver or (2) 
is effective in relieving or preventing neuritis, neuralgia, or yellow 
jaundice ; 

(d) That the product has a beneficial effect in cases of headaches, 
biliousness, lack of energy, nervousness, dizzy spells, slugginess, bad 
breath, lassitude, or loss of appetite except to relieve those conditions 
when they are due to constipation ; 

(e) That the product isatonic. (1-24766, July 8, 1953.) 

8486. Trade Magazine—Volume of Circulation—West Coast Pub- 
lications, Inc., a California corporation, with its office and prin- 
cipal place of business located in Los Angeles, Calif., engaged in the 
business of publishing a trade magazine designated Western Printer 
and Lithographer, and in the sale and distribution of said magazine 
in commerce, entered into an agreement that in connection with the 
offering for sale and sale or advertising space in its trade magazine 
designated Western Printer and Lithographer, whether sold under 
that name or any other name, it will cease and desist from represent- 
ing in any manner that the volume of total circulation of said trade 
magazine is other than that volume of total circulation which is in 
accordance with the facts. (1-24177, July 8, 1953.) 

8487. Hearing Aid Devices—Effectiveness, Size, and Guarantee.— 
Rochester Acoustical Laboratories, Inc., a Minnesota corpora- 
tion, with its principal place of business located in Rochester, Minn., 
engaged in the business of offering for sale and selling in commerce, 
hearing aid devices, entered into an agreement it will cease and desist 
from disseminating or causing to be disseminated, any advertisement 
for hearing aid devices which represents directly or by implication: 

(1) By pictorial representation, the use of the statement “One 
tiny unit is all you wear,” or otherwise, that its hearing aid devices 
require less equipment than all parts essential to the functioning 
thereof ; 

(2) By the use of depictions, or otherwise, that the case, contain- 
ing the microphone, transmitter, and batteries, constitutes the entire 
apparatus of its hearing aid devices; 

(3) Through the use of such phrases as “no button in the ear,” or 
otherwise, that any of its hearing aid devices which employ an ear 
mold or a tube include nothing worn in or leading to the ear; 
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(4) Through the use of such words, terms, and phrases as “invis- 
ible,” “even friends and relatives needn’t know you’re wearing a hear- 
ing aid,” or otherwise, that any device which is not completely con- 
cealed when worn by any user is invisible or cannot be seen; 

(5) That its hearing aid devices are fully guaranteed for one year, 
unless the terms and limitations of the guarantee are clearly disclosed 
in direct connection therewith. (1-24506, July 8, 1953.) 

8488. “Silv-R-Cote’—Qualities, Properties or Results and Compara- 
tive Merits—J. N. T. Mfg. Co., Inc., a New York corporation, 
with its place of business in New York, N. Y., engaged in the business 
of offering for sale and selling in commerce, a preparation designated 
“Silv-R-Cote,” entered into an agreement that in connection with the 
offering for sale, sale and distribution of that preparation or any 
other preparation of the same or substantially the same composition, 
it will cease and desist: 

1. From representing that the said product reinforces silverplate 
or plates Sheffield, or otherwise representing directly or by implica- 
tion that it deposits silver on silver, and from representing directly 
or by implication that it coats other than the worn areas of silverware 
and Sheffield where the base metal is exposed ; 

2. From representing directly or by implication that repeated appli- 
cation of the product will provide a coating any thicker than the origi- 
nal application ; 

3. From representing directly or by implication that the product 
renews Silverware. 

4. From making comparisons between the cost of coating articles 
with the said product and the cost of having them silver plated, in 
such manner as to represent, directly or by implication that the 
coating which may be applied by the said product is comparable to 
that put on by commercial plating. (1-24526, July 8, 1953.) 

8489. Deodorant—Qualities, Properties or Results—Bridgeport Brass 
Co., a Connecticut corporation, with its principal place of. busi- 
ness located in Bridgeport, Conn., engaged in offering for sale and 
selling in commerce, a deodorant designated ‘“Good-aire,” entered 
into an agreement that in connection with the offering for sale, sale 
and distribution of that product, or any other product of substantially 
the same composition or possessing substantially the same properties, 
it will cease and desist from representing directly or by implication: 

By the use of such words as “banish,” or by any other means, that 
the product physically destroys odor particles. (1-23941, July 15, 
1953.) 

8490. Carbon Paper Product—Composition, Domestic Business as For- 
eign, Distress Merchandise, etec.—Paper and Ribbon Coating Works, 
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Inc., a New York corporation, with its principal place of busi- 
ness located in Brooklyn, N. Y., engaged in the business of offering 
for sale and selling in commerce, a carbon paper product designated 
“Parico’s Plastic” Carbon Paper, entered into an agreement that in 
connection with the offering for sale, sale and distribution of that 
product it will cease and desist, by or through its agents, officers or 
any corporate device, from representing directly or by implication: 

(1) by use of the word “Plastic” as part of the said product’s 
brand name, or in any other manner, that the said product is of a 
plastic composition ; 

(2) Through the use by its officers or agents of business cards which 
bear incomplete or inaccurate names with foreign addresses, or in 
any other manner, that the aforesaid product is of foreign origin or 
that such corporate officers or agents represent bona fide foreign 
enterprises having offices and places of business located abroad ; 

(3) That any quantity of said product, by reason of cancellation 
of local or foreign orders therefor or by reason of any circumstances, 
is distress merchandise or that any quantity of said product is offered 
for sale at any price lower than its customary or usual selling price 
when such is not the fact; or 

(4) By use of copies of purchase orders which have been altered 
to show purchases in excess of those actually made, or in any other 
manner, that the sales popularity of or the demand for the said 
product is greater than that which has been established as a matter 
of fact. (1-24074, July 22, 1953.) 

8491. Fire Extinguishers and Plastic Spray—Qualities, Properties 
or Results.—Bostwick Laboratories, Inc., a Connecticut corpora- 
tion, with its principal place of business located in Bridgeport, Conn., 
engaged in the business of offering for sale and selling in commerce, 
“Hero” fire extinguishers and Bostwick Plastic Spray, entered into an 
agreement that in connection with the offering for sale, sale and 
distribution of those products it will cease and desist from represent- 
ing: 

(1) That the “Hero” fire extinguisher extinguishes all kinds of 
fires ; 

(2) That Bostwick Plastic Spray: 

(a) stops indefinitely the formation of tarnish and rust; 

(b) waterproofs leather and other porous surfaces without disclos- 
ing that several applications may be necessary, depending on the 
porosity of the article being sprayed. (1-23071, July 29, 1953.) 

8492. Insecticides—Government Approval and Qualities, Properties 
or Results.—California Spray-Chemical Corp., a Delaware cor- 
poration, with its principal place of business in Richmond, Calif., 
engaged in the business of offering for sale and selling in commerce, 
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an insecticide to be used in spraying dairies, called “ISOTOX Dairy 
Spray,” and an insecticide to be used in connection with the growing 
of vegetables, fruits, berries, flowers, and shrubs, called “BOTANO 
de luxe,” entered into an agreement that in connection with the offer- 
ing for sale, sale and distribution of said insecticides it will cease and 
desist from disseminating any advertisement in regard thereto which 
represents directly or by implication: 

(1) That ISOTOX Dairy Spray— 

(a) has been approved by the United States Department of Agri- 
culture; 

(b) will destroy flies or any other insects for an entire season or for 
any period of time which is not in accordance with the facts; 

(c) will, under all conditions of use, afford residual control of flies 
or other insects for 12 weeks or for any other period of time which is 
not in accordance with the facts; 

(2) That BOTANO de luxe is appropriate for use as an insecticide 
in connection with the planting and subsequent growth of radishes, 
carrots, turnips, or other root vegetables, unless such advertisement 
clearly and adequately discloses the fact that any use thereof in that 
connection may impair the flavor of such edible root crops. (1-24486, 
Aug. 12, 1953.) 

8493. Mothproofing Preparation—Qualities, Properties or Results.— 
Perma-Aseptic Corp., a New York corporation, with its office 
and principal place of business located in Mamaroneck, N. Y., and Leo 
J. Rampel, individually and as an officer thereof, engaged in the busi- 
ness of offering for sale and selling in commerce, preparations desig- 
nated “Moth-Aseptic” and “Perm-Aseptic,” entered into an agreement 
that in connection with the offering for sale, sale and distribution of 
said preparations, they and each of them, will cease and desist from 
representing directly or by implication : 

(1) That Moth-Aseptic, when used alone, mildewproofs or germ- 
proofs materials or makes them odor resistant ; 

(2) That Perm-Aseptic, when used alone, mothproofs fabrics or 
materials or makes them moth resistant ; 

(3) That a fabric treated with Perm-Aseptic is bactericidal or 
fungicidal ; 

(4) That a fabric treated with Perm-Aseptic is effective in protect- 
ing the wearer against disease-producing bacteria or fungi. (1-19024, 
Aug. 19, 1953.) 

8494. Metallic Ore Detector—Qualities, Properties or Results and 
Use.—John K. Rondow and J. Larry Cassingham, copartners doing 
business under the name The Detectron Co., with their principal 
office in North Hollywood, Calif., engaged in the business of offering 
for sale and selling in commerce, devices for detecting metal-bearing 
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ores and metallic objects beneath the surface of the earth, said devices 
now being designated “Model 711” and “Model 27 ,” entered into an 
agreement that in connection with the offering for sale, sale and dis- 
tribution of said devices or any similarly constructed devices, they will 
cease and desist from representing directly or by implication: 

(a) That said devices have any specified detection range unless in 
connection therewith the dependent factors and conditions are clearly 
set forth ; 

(b) That said devices are the most widely used. (1-24712, Aug. 

19, 1953.) 
* 8495, Binoculars—Quality and Comparative Merits—W. Bruce Pirnie, 
an individual trading as The Concord Syndicate, with his princi- 
pal office and place of business located at Concord, Mass., engaged 
in the business of offering for sale, and selling in commerce, 
binoculars made in Japan, entered into an agreement that in connec- 
tion with the offering for sale, sale and distribution of the binoculars, 
he will cease and desist from: 

(a) Representing that all of the lenses of the binoculars are coated ; 

(b) Representing that the binoculars are the equal of or superior to 
the best American made binoculars. (1-24709, Aug. 19, 1953.) 

8496. Books—Content and Identity of Product and Old or Used 
Product Being New.—Popular Library, Inc., a New York corpora- 
tion, with its principal place of business in New York, N. Y., engaged 
in the business of publishing, offering for sale, and selling in commerce, 
reprints and abridged editions of books known as “Popular Library” 
books, entered into an agreement that in connection with the offering 
for sale, sale and distribution of reprints and abridged editions of 
books known as “Popular Library” books, it will cease and desist 
from: 

1. Offering for sale or selling any abridged copy of a book unless 
one of the following words, namely: “abridged,” “abridgment,” 
“condensed” or “condensation,” or any other word or phrase stating 
with equal clarity that said book is abridged, appears upon the front 
cover and upon the title page thereof in immediate connection with the 
title, and in clear, conspicuous type; 

2. Disseminating advertising pertaining to any abridged copy of a 
book unless in such advertising there is disclosed in clear, conspicuous 
type in immediate connection with the title the fact that the book is 
abridged ; 

3. Using or substituting a new title for, or in place of, the original 
title of a reprinted book, unless, upon the front cover and upon the 
title page thereof, such substitute title is immediately accompanied, 
in clear, conspicuous type, by the title under which such book was 
originally published. (1-23916, Aug. 19, 1953.) 
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8497. Books—Content and Identity of Product and Old or Used 
Product Being New.—Dell Publishing Co., Inc., a New York corpora- 
tion, with its principal place of business located in New York, N. Y.., 
engaged in the business of publishing, offering for sale and selling in 
commerce, reprints and abridged editions of books known as “Dell 
Books,” entered into an agreement that in connection with the offering 
for sale, sale and distribution of reprints and abridged editions of 
books known as “Dell Books” it will cease and desist from: 

1. Offering for sale or selling any abridged copy of a book unless 
one of the following words, namely: “abridged”, “abridgment”, “con- 
densed” or “condensation”, or any other word or phrase stating with 
equal clarity that said book is abridged, appears upon the front cover 
and upon the title page thereof in immediate connection with the title, 
and in clear, conspicuous type; 

2. Disseminating advertising pertaining to any abridged copy of a 
book unless in such advertising there is disclosed in clear, conspicuous 
type in immediate connection with the title the fact that the book is 
abridged ; 

3. Using or substituting a new title for, or in place of, the original 
title of a reprinted book unless upon the front cover and upon the 
title page thereof such substitute title is immediately accompanied, in 
clear, conspicuous type by the title under which such books was origi- 
nally published. (1-23851, Aug. 19, 1953.) 

8498. Rugs—‘Colorfast” and ‘Non-Skid.”—Goldblatt Bros., Inc., 
an Illinois corporation, with its principal place of business located 
in Chicago, Ill., engaged in the business of offering for sale and selling 
in commerce, latex-backed cotton tufted rugs, entered into an agree- 
ment that in connection with the offering for sale, sale and distribu- 
tion of its rug products, it will cease and desist from: 

(1) The use of the term “colorfast”, or any other term or terms of 
similar import or meaning, unless the color in the rugs will not show 
any substantial change, fading or deterioration throughout the useful 
life of the rugs under ordinary conditions of use ; 

(2) Representing that the non-skid feature of the rugs eliminates 
slipping or accidents incident thereto.  (1-23492, Sept. 2, 1953.) 

8499. Ice Creepers and Blankets—Old as New and “Army.”— 
Richard Miller, an individual trading as Johnson’s Fair, with his 
place of business located in Philadelphia, Pa., engaged in the business 
of offering for sale and selling in commerce, merchandise including 
ice creepers and blankets, entered into an agreement that in connec- 
tion with the offering for sale, sale and distribution of those products 
he will cease and desist from directly or indirectly: 

(1) Representing as new, ice creepers which have been used or are 
otherwise not in a new condition; 
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(2) Using the word “Army” to describe blankets not procured 
directly or indirectly from the Department of the Army unless the 
blankets so described were produced for the United States Army. 
(1-24770, Sept. 2, 1953.) 

8500. Cosmetic Preparation—History and Qualities, Properties or 
Results—David Tynberg and Mildred Tynberg, copartners trad- 
ing as Galen Laboratories, with their principal place of business 
located in Pittsburgh, Pa., engaged in the business of offering for 
sale and selling in commerce, a cosmetic preparation designated “Jot 
Blemish Cream,” entered into an agreement that they, and each of 
them, will cease and desist from disseminating or causing to be dis- 
seminated, any advertisement for that preparation or any other prepa- 
ration of substantially the same composition or possessing substantially 
the same properties, which represents directly or by implication: 

(1) That the product is a new type preparation ; 

(2) By the use of statements such as, “It’s now available without 
a doctor’s prescription” and “* * * you can buy it in leading drug 
stores without a specialist’s prescription,” or by any other means, 
that the product is a newly developed preparation which has not been 
generally available to the public; 

(8) That the product has a direct effect on defective or abnormal 
skin glands; 

(4) That the product eliminates acne pimples or blackheads or is 
a remedy or cure for such conditions or symptoms or has any value 
in the treatment thereof other than affording temporary relief of 
existing acne pimples, helping to retard the formation of further 
acne pimples, and softening the external portions of blackheads to 
facilitate the removal thereof ; 

(5) That the product eliminates or corrects blemishes or blemished 
complexions or has any value in the treatment thereof other than 
affording relief of the blemishes known as acne during the time the 
product is used. (1-24471, Sept. 10, 1953.) 

8501. Hair or Scalp Preparation—Qualities, Properties or Results 
and Scientific or Relevant Facts—Hudnut Sales Co., Inc., a New 
York corporation, with its principal office and place of business 
located in New York, N. Y., engaged in the business of offering for 
sale and selling in commerce, products designated “Formula A-10 
For Men” and “Formula A-10 For Women,” entered into an agree- 
ment that it will cease and desist from disseminating or causing to 
be disseminated, any advertisement for those products which repre- 
sents directly or by implication: 

(a) That either product prevents baldness; 

(b) That adult baldness is caused by common fungi diseases of the 


scalp ; 
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(c) That either product cures or prevents dandruff, scaliness of 
the scalp or the cause of scalp itch; 

(d) That either product corrects or prevents split hair or hair 
breakage or that either product has any effect on hair breakage in 
excess of aiding in reducing such condition when due to dryness or 
a lack of oil in the hair; 

(e) That either product keeps the hair or scalp healthy. (1-24179, 
Sept. 10, 1953.) 

8502. Candy Bars—Scientific or Relevant Facts and Composition.— 
Curtiss Candy Co., an Illinois corporation, with its principal 
place of business located in Chicago, Ill., engaged in the business of 
offering for sale, and selling in commerce, products designated “But- 
terfinger Candy,” and “Baby Ruth Candy,” entered into an agreement 
that it will cease and desist from disseminating or causing to be dis- 
seminated, any advertisement for those products which: 

(a) Represents that dextrose is the only fuel or energy sugar; 

(b) Represents dextrose as being contained in greater quantity in 
the products than sucrose or that the dextrose therein contained fur- 
nishes more energy than the sucrose therein contained. (1-14089, 
Sept. 15, 1953.) 

8503. Shoe Dressing—Rub-Proof.”—Harri Hoffmann, an individual 
trading as Harri Hoffmann Co., with his office and principal 
place of business located in Milwaukee, Wis., engaged in the business 
of offering for sale and selling in commerce, shoe dressings of various 
colors designated “Hoffco Improved Rub-Proof Shoe Dressing,” 
entered into an agreement that in connection with the offering for sale, 
sale, and distribution of that product, or of any product of substan- 
tially the same composition or possessing substantially the same prop- 
erties, he will cease and desist from representing directly or by impli- 
cation : 

That such products are “Rub-Proof” or will not rub off; provided, 
however, that nothing contained herein shall be construed as prevent- 
ing any representation to the effect that said products will resist 
rubbing off. (1-24848, Sept. 24, 1953.) 


8504. Blankets, Interlining Materials, and Coating Fabrics—Compo- 
sition and Maker or Seller—Carwan Woolen Corp. and Alrake 
Woolens Corp. are New York corporations, with their offices and 
principal places of business located in New York, N. Y. Paul 
Raich and Frank Keane, are or have been, president and vice presi- 
dent, respectively, of each corporation. The said corporations have 
for more than one year last past manufactured or caused to be manu- 
factured for introduction into commerce, introduced or caused to be 
introduced into commerce, sold, offered for sale, transported, distribu- 
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ted or delivered for shipment in commerce, blankets, interlining 
materials, and coating fabrics. 

Said blankets, interlining materials, and coating fabrics are wool © 
products, as the term “wool product” is defined in the Wool Products 
Labeling Act of 1939, and are subject to the provisions of said Act and 
the Rules and Regulations promulgated thereunder. 

In connection with and in the course of the sale, transportation, and 
distribution of the aforesaid blankets, and interlining materials, and 
of certain of said coating fabrics, the said corporations labeled or 
tagged such products as being made respectively of “All Pure Im- 
ported Cashmere,” “All Cashmere Interlining,” and “100% Cash- 
mere.” Through the use of the labels and tags aforesaid, the said 
corporations and individuals have represented that their wool prod- 
ucts were made entirely of the hair or fleece of the Cashmere goat. 
The raw materials from which the said blanket, interlining materials, 
and coating fabrics were produced has been represented, delivered, 
and invoiced to Carwan Woolen Corp. and Alrake Woolens Corp., by 
the suppliers thereof, as consisting of 100% Cashmere. In truth and 
in fact said wool products were not composed entirely of the hair or 
fleece of the Cashmere goat but were composed in large or substantial 
part of fibers other than the hair or fleece of the Cashmere goat. 

Carwan Woolen Corp. and Alrake Woolens Corp. and Paul Raich 
and Frank Keane, individually and as officers of said corporations, 
entered into an agreement that directly or through any corporate or 
other device, in connection with the introduction or manufacture for 
introduction into commerce, or the offering for sale, sale, transporta- 
tion, delivery for shipment or distribution in commerce, as “commerce” 
is defined in the Wool Products Labeling Act of 1939, of blankets, inter- 
lining materials, and coating fabrics, or any other wool product within 
the meaning of and subject to said Act, that they will cease and desist 
from misbranding such products by : 

1. Falsely or deceptively stamping, tagging, labeling or otherwise 
identifying such products as to the character or amount of the con- 
stituent fibers included therein ; 

2. Failure to securely affix to or place on each such product a 
stamp, tag, label or other means of identification showing in a clear 
and conspicuous manner : 

(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding five per centum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
each fiber other than wool where said percentage by weight of such 


fiber is five per centum or more, and (5) the aggregate of all other 
fibers ; 
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(b) The maximum percentage of the total weight of such wool 
product of any non-fibrous loading, filling, or adulterating matter ; 

(c) The name or the registered identification number of the manu- 
facturer of such wool product or of one or more persons engaged in 
introducing such wool product into commerce, or in the offering for 
sale, sale, transportation, distribution or delivery for shipment thereof, 
in commerce, as “commerce” is defined in the Wool Products Labeling 
Act of 1939; 

3. Falsely or deceptively stamping, tagging, labeling or otherwise 
identifying such products as containing hair or fleece of the Cashmere 
goat when such is not the fact; 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (b) of Section 3 of the Wool Products Labeling Act of 1939; and 

Provided further, That nothing contained in this agreement shall 
be construed as limiting any applicable provisions of said Act or the 
Rules and Regulations promulgated thereunder. (1-24805, Sept. 
24, 1953.) 

8505. “Tums”—Comparative Merits and Qualities, Properties or Re- 
sults—Lewis-Howe Co., a Delaware corporation, with its prin- 
cipal place of business located in St. Louis, Mo., engaged in the busi- 
ness of offering for sale and selling a preparation designated “Tums,” 
entered into an agreement that it will cease and desist from dissemi- 
nating, or causing to be disseminated, any advertisement for that 
preparation, or any other preparation of substantially the same com- 
position or possessing substantially the same properties, whether sold 
under that name or any other name, which represents, directly or by 
implication: 

(1) That baking soda is an irritant which should not be taken into 
the stomach, or otherwise misrepresents the characteristics of baking 
soda or the circumstances under which its use might be harmful; 

(2) That baking soda over-alkalizes or causes “acid rebound” except 
that such conditions may result when it is used excessively or in 
excessive amounts; 

(3) That use of Tums does away with or eliminates the need for 
discretion or restraint in connection with regular or habitual over- 
eating, excessive smoking or over-indulgence causing excessive gastric 
acidity. (1-14651, Oct. 6, 1953.) 

8506. Woolen Fabrics—Composition and Maker or Seller.—EKmerald 
Textiles, Inc., a New Hampshire corporation, with its office and 
principal place of business located in the city of Keene, N. H., and 
C. W. Smith and R. C. Swan, officers thereof, are engaged in the offer- 
ing for sale, sale and distribution in commerce of woolen fabrics. 
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Said woolen fabrics are wool products, as the term “wool product” 
is defined in the Wool Products Labeling Act of 1939 being composed 
in whole or in part of wool, reprocessed wool or reused wool, as those 
terms are defined in the said Wool Products Labeling Act of 1939, and 
are subject to the provisions of said Act and the rules and regulations 
promulgated thereunder. 

Emerald Textiles, Inc., C. W. Smith and R. C. Swan entered into 
an agreement that in connection with the offering for sale, sale, trans- 
portation, delivery for transportation or distribution in commerce, 
as “commerce” is defined in the Wool Products Labeling Act of 1939, 
of woolen fabrics, or any other wool products within the meaning of 
said Act, they and each of them will cease and desist from misbranding 
such products by: 

(1) Falsely or deceptively stamping, tagging, labeling or other- 
wise identifying such products as to the character or amount of the 
constituent fibers therein ; 

(2) Failing to securely affix to or place on each such product a 
stamp, tag, label or other means of identification showing in a clear 
and conspicuous manner: 

(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding five percentum of said total 
fiber weight of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
each fiber other than wool where said percentage by weight is five per- 
centum or more, and (5) the aggregate of all other fibers; 

(b) The maximum percentage of the total weight of such wool 
product of any known nonfibrous loading, filling, or adulterating 
matter ; 

(c) The name or the registered identification number of the manu- 
facturer of such wool product or of one or more persons engaged in 
introducing such wool product into commerce, or in the offering for 
sale, sale, transportation, distribution, or delivering for shipment 
thereof in commerce, as “commerce” is defined in the Wool Products 
Labeling Act of 1939. (1-24841, Oct. 1, 1953.) 

8507. Bronzed Baby Shoes—Manufacture, Durability, Guarantee, Spe- 
cial Price and Limited Offer—kKarl V. Denny, an individual for- 
merly trading as Real Bronze Company and now trading as Mrs. 
Denny’s Products, with his principal place of business located in the 
city of Los Angeles, Calif., engaged in the business of offering for sale 
and selling in commerce, baby shoes to which he has applied a bronze 
colored finish, such shoes being unmounted or mounted on ashtrays, 
bookends or picture frames, entered into an agreement that in connec- 
tion with the offering for sale, sale, and distribution of bronze colored 
baby shoes, whether mounted or unmounted, or of any other products 
processed as aforesaid, he will cease and desist. from: 


‘ 
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(1) Using the term “bronze” or “bronzed” or any simulation there- 
of as part of his trade name, or otherwise representing in any manner, 
directly or by implication, that baby shoes or, other articles processed 
by him are coated or covered with a substantial thickness of bronze or 
other metal; provided that the term “bronze colored” may be used to 
describe articles which are colored or treated to simulate the appear- 
ance of bronze; 

(2) Using the term “gold” to describe lettering which is not coated 
with a substantial thickness of gold; provided that the term “gold 
colored” may be used to describe lettering which is colored or treated 
to simulate the appearance of gold; 

(3) Representing, directly or by implication, that baby shoes or 
other articles processed by him will last for 100 years or forever; 
or otherwise representing that the products possess greater durability 
than is the fact; 

(4) Representing that the baby shoes or other articles processed 
by him are “guaranteed,” unless the guarantee is unlimited or unless 
the terms, conditions, and limitations of the guarantee are fully dis- 
closed in immediate conjunction with the term “guarantee”; 

(5) Representing, through use of purported “money saving” cer- 
tificates, or otherwise, that a price is a special or reduced price, or for 
a limited time only, when such price is in fact the regular and custom- 
ary price; or that the regular or customary price is in excess of the 
price at which the article is usually and normally sold. (1-24785, 
Oct. 1, 1953.) 

8508. Arch Supports and Shoes—Medical Endorsement and Quali- 
ties, Properties or Results—The Scholl Manufacturing Co., Ince., 
a New York corporation, with its principal office and place of 
business located in Chicago, Ill., engaged in the business of offering 
for sale and selling, in commerce, arch supports and shoes, and Dona- 
hue and Coe, Inc., a New York corporation, with its principal office 
and place of business in New York, N. Y., operating an advertising 
agency, entered into an agreement that each of them, in connection 
with the offering for sale, sale, and distribution of the arch supports 
and shoes will cease and desist from representing : 

(a) That the arch supports assure relief; 

(b) That the arch supports are universally endorsed by the medical 
profession ; 

(c) That the arch supports help restore foot balance or body posture 
or are useful in cases of varicose veins; 

(d) That the wearing of the shoes assures avoidance of suffering 
from corns, callouses, bunions, or weak arches; 

(e) That. the shoes (1) are foot-health promoting, (2) promote 
proper body posture, (3) are anatomically correct, or (4) “assure” 
proper fit. (1-13516, Oct. 22, 1953.) 
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8509. Sun Lamps—Qualities, Properties or Results—Sperti Fara- 
day, Inc., an Ohio corporation, with its principal place of busi- 
ness located in Cincinnati, Ohio, engaged in the business of offering 
for sale and selling in commerce, sun lamps, entered into an agreement 
that it will cease and desist from disseminating or causing to be dis- 
seminated, any advertising for sun lamps which represents directly or 
by implication : 

That use of its sun lamps helps build resistance to colds or other 
winter ills or is of value in building resistance to colds or other winter 
ills. (1-24768, Oct. 29, 1953.) 

8510. Chair—Qualities, Properties or Results and Comparative Mer- 
its—Barcalo Manufacturing Co., a New York corporation, with 
its principal office and place of business located in Buffalo, N. Y., 
engaged in the business of offering for sale and selling in commerce, 
a chair designated “Barca Lounger,” entered into an agreement that 
in connection with the offering for sale, sale and distribution of the 
chair, it will cease and desist from representing : 

(a) That the product (1) is a heartsaver chair or (2) is of value 
in the treatment of cardiac conditions except to afford, in cases where 
desirable, a means of resting with the head elevated and the feet 
lowered; 

(b) That the product is of value in the treatment of nervous ten- 
sion or muscular tension ; 

(c) That the product is of value in the treatment of poor blood 
circulation or varicose veins or during pregnancy except to afford 
a means of aiding in accomplishing a reduction of swelling in the legs 
while they are elevated; 

(d) That the product is of any value in stimulating the appetite 
or in effecting a return of the appetite to normal; 

(e) That the product-is more refreshing generally than a bed or 
that results obtained from its use are superior generally to results 
obtained from using an ordinary bed; 

(f) That the product is a posture chair or that it has any beneficial 
effect on posture; 

(g) That the product has any effect in inducing sleep except to 
afford a means of relaxation ; 

(h) That the product provides all of the fundamental positions 
of a Gatch bed; 

(i) That the product assures comfort or provides complete com- 
fort or complete relaxation ; 

a ue That the product affords results superior to those obtained from 

(k) That the product is of any value in the treatment of phlebitis 
except to afford a means of aiding in accomplishing a reduction of 
swelling in the legs while they are elevated ; 
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(1) That the product is of any value in the treatment of arthritis 
or rheumatism except to afford a means of aiding in accomplishing 
a reduction of swelling in the knees and feet while they are elevated, 

It is understood and agreed, That if at any time Barcalo Manufac- 
turing Co. should believe that this stipulation should be modified it 
may petition the Federal Trade Commission for a modification fully 
setting forth along therewith the reasons why it so believes. (1-24476, 
Nov. 10, 1953.) 

8511. Chair—Qualities, Properties or Results—The Kenmar Manu- 
facturing Co., an Ohio corporation, with its principal office and 
place of business located in East Palestine, Ohio, engaged in the 
business of offering for sale and selling in commerce, a chair desig- 
nated “Kenmar Contoured Lounging Chair,” entered into an agree- 
ment that in connection with the offering for sale, sale and distribu- 
tion of the chair, it will cease and desist from representing: 

(a) That the product aids digestion ; 

(b) That the product is of value in the treatment of poor blood 
circulation except to afford a means of aiding in accomplishing a re- 
duction of swelling in the legs while they are elevated ; 

(c) That the product is of value in cases of cardiac conditions except 
to afford, in cases where desirable, a means of resting with the head 
elevated and the feet lowered; 

(d) That the product is of value in the treatment of asthma, except 
to afford a means for resting ; 

(e) That the product is of value in the treatment of arthritis except 
to afford a means of aiding in accomplishing a reduction of swelling 
in the knees or feet while they are elevated ; 

(f) That the product is a prescription to health or is affirmatively 
conducive to health in all cases; 

(g) That the product affords anatomically correct support in all 
cases. (1-24520, Dec. 3, 1953.) 

8512. Hearing Aid Devices—Confidential and Scientific Data.—Audi- 
vox, Inc., a Delaware corporation, with its principal place of 
business located in Boston, Mass., engaged in the business of offering 
for sale and selling in commerce, hearing aid devices, entered into 
an agreement that it will cease and desist from disseminating or 
causing to be disseminated, any advertisement for hearing aid devices 
which represents directly or by implication : 

(1) That any of its sales literature or other data available to the 
general public is “confidential” ; 

(2) That any advertising material is impartial scientific informa- 
tion on hearing aids; 

(3) That any advertising material is distributed as a public service. 

' (1-24507, Dec. 3, 1953.) 
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8513. Oleomargarine—Nature and Preparation of Product.—J. H. 
Filbert, Inc., a Maryland corporation, with its principal office 
and place of business located in Baltimore, Md., engaged in the busi- 
ness of offering for sale and selling in commerce, a food product desig- 
nated “Mrs. Filbert’s Oleomargarine,” Babinatl into an agreement 
that it will cease and desist from disseminating or causing to be dis- 
seminated, any advertisement for that product which represents 
directly or by implication : 

(a) That the product is a dairy product ; 

(b) That personal care is given to every pound of the product by 
anyone when such is not a fact; 

(c) That the product is raped (1) homestyle (2) tm small 
batches or (8) other than by factory methods. (1-23881, Dec. 3, 1953.) 

8514. Contact Lenses—Economy, Comparative Merits, Safety, Qual- 
ity, ete—Dr. Albert E. Winner, an optometrist, doing business 
under the name Invisible Lens Service, Chicago, Ill., engaged in 
offering for sale, fitting and selling in commerce, contact lenses of the 
so-called waterless type, designated “Ultra Vue Contact Lenses,” en- 
tered into an agreement that in the dissemination of advertising 
contact lenses of the so-called waterless type, designated Ultra Vue 
Contact Lenses, or any other lenses of similar construction, he will 
cease.and desist from representing, directly or by implication: 

(1) That anyone who requires glasses can be fitted with such con- 
tact lenses, or that they are economical or cost no more than ordinary 
eyeglasses ; 

(2) That such contact lenses can be worn continuously throughout 
the waking hours of the day or that they are more comfortable than 
conventional eyeglasses ; 

(3) That such lenses are safer than ordinary eyeglasses or that 
there is no record of injury to the eye caused by wearing contact. 
lenses ; 

(4) That such lenses are perfected contact lenses; 

(5) That this type of lense was originated in his, the said Dr. 
Albert E. Winner’s, laboratory. (1-24509, Dec. 16, 1953.) 

8515. Silver Table Flatware—Domestic as Foreign.—Ellmore Silver 
Co. is a Connecticut corporation, with its principal place of busi- 
ness in the City of Meriden, Conn., engaged in the business of 
manufacturing, offering for sale, selling and distributing in com- 
merce, sterling silver table flatware including a pattern called “Prin- 
cess Ingrid.” This pattern is offered for sale and sold by the said 
corporation under its division and trade name Frank M. W hiting 
& Co 

Biliiets Silver Co. entered into an agreement that in connection 
with the offering for sale, sale and distribution of table flatware not 
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made in Denmark, it will cease and desist from using the pattern or 
trade name “Princess Ingrid” in advertising and labeling and in 
branding said product unless there shall appear in close proximity 
to such name, wherever used, a clear disclosure that the product is 
made in the United States. (1-21377, Dec. 16, 1953.) 

8516. Disinfectant—Qualities, Properties or Results, Comparative Mer- 
its and Safety—Spandy, Inc., now known as Dosalac Chemical 
Co., Inc., a New Jersey corporation, with its principal place of 
business located in West Orange, N. J., and Leo Roon, Joseph H. 
Louchheim and G. N. Coughlan, officers thereof, engaged in the sale 
and distribution in commerce, of a disinfectant designated “Spandy,” 
entered into an agreement that they, and each of them, will cease and 
desist from disseminating or causing to be disseminated any adver- 
tisement for “Spandy” or any other preparation of substantially the 
same composition or possessing substantially the same properties 
which represents directly or by implication: 

(1) That the product kills harmful germs other products let live; 

(2) That the product kills all germs; 

(3) That any laboratory tests prove Spandy has germ-killing 
properties which are superior to the killing properties of competing 
products when such tests have been conducted in a manner which 
cannot reflect the true relative germ-killing properties of the products 
tested ; 

(4) That the product is safe or harmless unless it is stated in imme- 
diate connection therewith “when used as directed,” or words of 
similar import. (1-24122, Dec. 3, 1953.) 

8517. Table Salt—‘Red Cross.”—International Salt Co. a New 
Jersey corporation, with its principal place of business located in 
the City of Scranton, Pa., engaged in the business of offering for sale 
and selling in commerce, a food product designated “Red Cross Table 
Salt,” and “Red Cross Salt,” entered into an agreement that in the 
dissemination of advertising, it will cease and desist from using, 
subject to the permissible limits prescribed by the Act of Congress 
of January 5, 1905, as amended by Section 4 of the Act of June 23, 
1910, both relating to the American National Red Cross, the words 
“Red Cross” or any abbreviation or simulation thereof, or any mark, 
emblem, sign or insignia depicting or simulating a Greek red cross: 

(a) Unless the said corporation in each of its written advertise- 
ments containing said word or such mark uses with equal clearness 
and conspicuousness the legend, “This product has no connection 
whatsoever with American National Red Cross”; provided that if an 
advertisement covers more than one page, said legend shall be used on 
each and every page on which said words or such mark appears; and 

(b) Unless said corporation in each of its radio advertisements 
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containing said words, makes the statement contained in said legend 
with equal clearness and conspicuousness. (1-24756, Dec. 16, 1953.) 

8518. Fountain Pens and Mechanical Pencils—Composition and Guar- 
antee.—E.verlast Pen Corp., a New York corporation, formerly 
incorporated under the name Associated Pen Corp., with its principal 
place of business in New York, N. Y., engaged in the business of 
manufacturing or assembling, offering for sale, selling and distribut- 
ing in commerce, fountain pens and mechanical pencils, entered into 
an agreement that in connection with the offering for sale, sale and 
distribution of those products it will cease and desist from : 

(1) Using the word “Iridium” or the words “Iridium Tipped” or 
any simulation thereof, either alone or in conjunction with other 
words, to designate, describe, or refer to fountain pen points which are 
not tipped with the element iridium ; 

(2) Using the words “gold plated,” or the word “gold” alone, to 
describe fountain pens and mechanical pencils and parts thereof hav- 
ing a coating of gold applied by electrolytic process; provided that 
nothing herein shall be construed as preventing the use of the term 
“gold electroplate” or “gold electroplated” to describe an article which 
has been coated electrolytically with gold to a minimum thickness 
equivalent to seven-millionths (7/1,000,000ths) of an inch of fine gold; 
and provided further that if the coating is not of the indicated mini- 
mum thickness so as properly to be designated as “gold electroplate” or 
“gold electroplated,” such article may be described as “gold flashed,” 
“old washed,” or “gold colored”; 

(3) Using the phrase “unconditionally guaranteed for one year” or 
the term “fully guaranteed” in connection with fountain pens and 
mechanical pencils which are not unconditionally guaranteed, and 
from using the word “guarantee” or any word of similar import as 
descriptive of a limited or conditional guarantee, unless in direct 
connection therewith a clear disclosure is made of the limitations and 
conditions. (1-17844, Dec. 17, 1953.) 

8519. Hair and Scalp Preparation—Qualities, Properties, or Results.— 
Alton Products Co., Inc., a New York corporation, with its princi- 
pal place of business located in Yonkers, N. Y., and S. J. Olshin, 
Wm. Rosen, Jesse Rosen, and R. G. Olshin officers thereof, engaged in 
offering for sale and selling in commerce, a preparation designated 
“Alton’s Formula” also designated “Alton’s Formula for Hair and 
Scalp,” entered into an agreement that they and each of them will cease 
and desist from disseminating or causing to be disseminated, any ad- 
vertisement for that preparation or any other preparation of substan- 
tially the same composition or possessing substantially the same prop- 
erties, whether sold under those names or any other name, which repre- 
sents directly or by implication : 
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(1) That the product prevents baldness or stops falling hair; 

(2) That the product cures dandruff or seborrhea ; 

(3) That the product contains special proteins which are effective 
in the treatment of falling hair, dandruff, or itching scalp; 

(4) That the product makes hair look thicker. (1-24755, Dec. 8, 
1953.) 

8520. Silver Table Flatware—Domestic as Foreign Manchester Sil- 
ver Co., a Rhode Island corporation, with its principal place of busi- 
ness in the City of Providence, R. I., engaged in the business of manu- 
facturing, offering for sale, selling, and distributing in commerce, 
sterling silver table flatware, including a pattern called “Copenhagen,”’ 
entered into an agreement that in connection with the offering for sale, 
sale and distribution of table flatware not made in Denmark, it will 
cease and desist from using the pattern or trade name “Copenhagen” 
in advertising and labeling and in branding said product unless there 
shall appear in close proximity to such name, wherever used, a clear 
disclosure that the product is made in the United States. (1-24845, 
Dee. 16, 1953.) 

8521. Silver Table Flatware—Domestic as Foreign.—R.* Wallace & 
Sons Manufacturing Co., a Connecticut corporation, with its prin- 
cipal place of business in the City of Wallingford, Conn., engaged in 
the business of manufacturing, offering for sale, selling and distribut- 
ing in commerce, sterling silver table flatware, including a pattern 
called “King Christian,” entered into an agreement that in connection 
with the offering for sale, sale and distribution of table flatware not 
made in Denmark, it will cease and desist from using the pattern or 
trade name “King Christian” in advertising and labeling and in 
branding said product unless there shall appear in close proximity 
to such name, wherever used, a clear disclosure that the ‘product is 
made in the United States. (1-24851, Dec. 16, 1953.) 

8522. Men’s Suits—Domestic as Foreign—S. Makransky & Sons, 
Inc., a Pennsylvania corporation, with its principal place of business 
located in Philadelphia, Pa., engaged in the business of manufactur- 
ing and selling in commerce, men’s suits, through retailers only, 
entered into an agreement that in connection with the offering for 
sale, sale and distribution of men’s suits, it will cease and desist from 
using the brand name “Devonshire,” unless clear disclosure is made 
in labeling and advertising in such manner as to adequately inform the 
consuming public that the suits are of domestic manufacture. 
(1-24434, Jan. 14, 1954.) 

8523. Woolen Fabrics—Composition and Maker or Seller.—North 
Star Woolen Mill Co. is a Minnesota corporation, with its princi- 
pal place of business located in Lima, Ohio. Fred Sykes is an 
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individual who was employed as a consultant to develop methods for, 
and supervise the production of specialty fabrics. During the period 
of his employment from March 1952 until April 1953, when his em- 
ployment was terminated, he possessed full authority and responsi- 
bility for production of specialty fabrics manufactured by the com- 
pany. The said corporation is engaged in the offering for sale, sale 
and distribution in commerce, of woolen fabrics. 

Said woolen fabrics are wool products, as the term “wool product” 
is defined in the Wool Products Labeling Act of 1939 and are subject 
to the provisions of said Act and the rules and regulations promul- 
gated thereunder. 

In connection with and in the course of the sale, distribution and 
transportation of the aforesaid woolen fabrics, said corporation and 
individual in the period of January through March 1953 attached or 
caused to be attached to a quantity of coating fabric designated Style 
1010 which was composed of approximately 50% wool and 50% 
Cashmere, labels representing such material to be “100% Cashmere.” 
Another style of fabric designated Style 1012 labeled as “100% Cash- 
mere” contained approximately 85% Cashmere and 15% wool. All 
of such fabrics were sold to a single customer who was engaged in the 
manufacture of women’s coats. This manufacturer sold a substantial 
number of coats produced from Style 1010 to the retail trade for sale 
to the public. Style 1012 was not placed into production except for 
a few sample coats. 

According to information presented, the inaccurate labeling of 
Style 1010 and Style 1012 occurred without the knowledge of the 
president of North Star Woolen Mill Co. On January 28, 1953, when 
he learned that the fabric was not in fact 100% Cashmere as repre- 
sented he immediately ordered that further production of the said 
fabric be discontinued and that no further shipments of the mis- 
labeled material be made. In spite of this direction, mislabeled fabric 
in Style 1010 was delivered to the company’s sole customer for this 
Style as recently as April 7, 1953. However, on or about April 24, 
1953, the company’s customer was informed of the actual content of 
these fabrics and requested by North Star Woolen Mill Co. to return 
all of the mislabeled material not yet manufactured into coats and sold 
to the retail trade, and to recall all of the coats still in retailers’ hands. 
Restitution was thereafter voluntarily made, at substantial expense, 
by North Star Woolen Mill Co. for such returned fabric and coats 
made therefrom. 

North Star Woolen Mill Co. and Fred Sykes entered into an agree- 
ment that m connection with the offering for sale, sale, transportation 
Aoligery, for transportation or distribution in commerce, as cotae 
merce” is defined in the Wool Products Labeling Act of 1939, of woolen 
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fabrics, or any other wool products within the meaning of said Act, 
they and each of them will cease and desist from: 

(1) Misbranding such products in the stamping, tagging, labeling 
or other identification thereof, as to the character or amount of the 
constituent fibers therein ; 

(2) Misbranding such products by failing to securely affix to or 
place on each such product a stamp, tag, label or other means of identi- 
fication showing in a clear and conspicuous manner: 

(a) The percentage of the total fiber weight of such wool product, 
‘ exclusive of ornamentation not exceeding five percentum of said total 
fiber weight of (1) wool, (2) reprocessed wool, (3) reused wool, 
(4) each fiber other than wool where said percentage by weight of 
such fiber is five percentum or more, and (5) the aggregate of all other 
fibers ; 

(b) The maximum percentage of the total fiber weight of such 
wool product of any non-fibrous loading, filling or adulterating 
matter ; 

(c) The name or registered identification number of the manu- 
facturer of such wool product or one or more persons engaged in 
introducing such wool product into commerce, or in offering for sale, 
sale, transportation, distribution or delivering for shipment thereof 
in commerce, as “commerce” is defined in the Wool Products Labeling 
Act of 1939; 

(3) Stamping, tagging, labeling or otherwise identifying such 
products as containing the hair or fleece of the Cashmere goat with- 
out setting out in a clear and conspicuous manner on each such stamp, 
tag, label or other identification the percentage of such Cashmere 
therein. (1-24916, Jan. 14, 1954.) 


8524. Bronzed Baby Shoes—Manufacture, Durability, Guarantee, Spe- 
cial Prices, Limited Offers, Earnings and Size of Business.—Louis 
G. Rippner, Allan J. Rippner and Robert E. Rippner were 
copartners formerly trading as California Bronzecraft Division, 
Euclid Metalizing Co.; and Allan J. Rippner and Robert E. Rippner 
copartners formerly trading as Treasure Bronze Co., all having their 
office and principal place of business located in Culver City, Calif., are 
engaged in the business of processing baby shoes. By means of door- 
to-door solicitations or direct mail solicitations, interested parties are 
induced to transport such shoes by means of the United States mails 
from their respective places of abode to the aforesaid parties’ place of 
business. Upon receipt thereof the shoes are subjected to a process 
which stiffens the upper shoe leather and, thereafter, to a process 
which covers or coats such shoes with a bronze colored finishing 
material. Some of such shoes, having been processed, as aforesaid, 
are mounted on ashtrays, bookends, picture frames or other objects to 
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which there is applied a similar coat or cover of bronze colored finish- 
ing material. 

Louis G. Rippner, Allan J. Rippner and Robert E. Rippner, 
entered into an agreement that in connection with the offering for 
sale, sale and distribution, in commerce, of mounted or unmounted 
baby shoes, processed as herein described, they and each of them, will 
cease and desist from : 

(1) Using the term “bronze,” “bronzed” or “metal” or any simula- 
tion thereof as a part of their trade name, or otherwise representing 
in any manner, directly or by implication, that baby shoes or other 
articles processed by the aforesaid individuals are normally coated or 
covered with a substantial thickness of bronze or other metal; provided 
that the term “bronze colored” may be used to describe articles which 
are colored or treated to simulate the appearance of bronze; 

(2) Representing, directly or by implication, that baby shoes 
processed by the aforesaid individuals will not chip, crack or peel, or 
that such shoes will last for a lifetime or forever ; 

(3) Representing that the baby shoes or other articles processed 
by the aforesaid individuals are “guaranteed” unless the terms, condi- 
tions and limitations of the guarantee are fully disclosed in immediate 
conjunction with the term “guarantee” ; 

(4) Representing, through use of purported credit certificates or 
otherwise, that articles are being offered at a special or reduced price 
or for a limited time only, when the price stated is in fact the usual or 
customary price and when there is in fact no time limitation on the 
offer ; 

(5) Representing that the earnings or profits of distributors or 
other sales representatives of the aforesaid individuals are greater 
than the average earnings or profits of such persons in the ordinary 
course of business under normal conditions and circumstances; or, 

(6) Representing that California Bronzecraft is a division of a 
larger company, or otherwise representing that the size of the afore- 
said individuals’ business is larger than is the fact. (1-24695, Jan. 
26, 1954.) 

8525, Lighters—Guarantee—Hilton Lite Corp., a California cor- 
poration, with its principal office and place of business located at 
San Francisco, Calif., and George G. Wagner, an officer thereof, 
engaged in the business of offering for sale and selling in commerce, 
lighters designated “Hilton Lighters,” entered into an agreement that 
in connection with the offering for sale, sale and distribution of the 
a ete they will cease and desist from representing through use of 

neonditional Guarantee” or “fully guaranteed,” or otherwise, 
that the lighters are unconditionally guaranteed when such is not a 
fact; provided, however, that this shall not be construed as an agree- 
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ment not to use the word “guarantee,” or any other word of similar 
import, to describe a limited or conditional guarantee if in direct con- 
nection with the word “guarantee” the period and all other limitations 
and conditions of the said guarantee are clearly disclosed. (1-24867, 
Jan. 26, 1954.) 

8526. Ladies’ Swim Suits—Place of Manufacture—Milton Fox and 
Murray Geller are copartners operating under the trade name 
Gelfo Manufacturing Co., with their place of business in the city of 
New York, N. Y., engaged in the business of manufacturing and sell- 
ing in commerce, ladies’ swim suits, 

Sea Fashions of California, Inc. is a New York corporation, with 
its principal place of business in New York, N. Y., licensed to do busi- 
ness in the State of California where, in the city of Los Angeles, it 
maintains an office and showroom. It is engaged in the business of 
selling in commerce, ladies’ swim suits which it purchases from the 
aforesaid Milton Fox and Murray Geller. 

Sea Fashions of California, Inc., and Milton Fox and Murray Gel- 
ler, individually and as officers of said corporation, entered into an 
agreement that in connection with the offering for sale, sale and dis- 
tribution in commerce, of ladies’ swim suits not designed and manu- 
factured in California, they and each of them, will cease and desist 
from using the trade name “Sea Fashions of California” or the cor- 
porate name “Sea Fashions of California, Inc.” or representing in 
any manner that such swim suits are designed and manufactured in 
California; provided, however, that this agreement shall not be con- 
strued as precluding the use of said trade or corporate name when 
accompanied, wherever used, by a clear disclosure of the actual place 
of design and manufacture, for example, “Designed and manufactured 
in New York.” (1-24968, Feb. 2, 1954.) 

8527. Liquid Fertilizer—History, Tests, Government Approval, Safety 
and Comparative Merits——Stern’s Nurseries, Inc., a New York 
corporation, with its principal place of business in the city of 
Geneva, N. Y. and Otto Stern, president thereof, engaged in the busi- 
ness of offering for sale and selling in commerce a preparation in 
powdered or crystal form, designated “Miracle-Gro,” designed to 
be converted into solution and used as a liquid fertilizer, entered 
into an agreement that in connection with the offering for sale, sale 
and distribution of that preparation, or any other preparation of 
substantially the same composition, they and each of them will cease 
and desist from representing directly or by implication: 

1. That such product is a new discovery or a new development in 
plant nutrition, or that it is exclusive or the only product of its kind 
on the market; 
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2. That said product has been the subject of extensive tests in 
leading experimental greenhouses, botanical gardens or Agricultural 
Experiment Stations; 

3. That said product is or has been approved by Agricultural 
authorities ; : 

4, That said product cannot harm plants regardless of quantities 
used or the strength of solution ; 

5. That said product is 100% plant food ; 

6. That one pound of Miracle-Gro makes 300 pounds of any given 
weight of liquid fertilizer, and from otherwise making or suggesting 
unfair comparisons between the said product and conventional dry 
fertilizers. (5220003, Feb. 2, 1954.) 

8528. Baby Oil—Qualities, Properties or Results——Frank A. Whetzel, 
an individual trading as Lan-Lay Co., with his principal place 
of business located in San Francisco, Calif., engaged in the busi- 
ness of offering for sale and selling in commerce, a cosmetic prepara- 
tion designated “Lan-Lay,” also designated “Lan-Lay Baby Oil,” 
entered into an agreement that he will cease and desist from dissemi- 
nating or causing to be disseminated, any advertisement for that 
preparation or any other preparation of substantially the same com- 
_ position or possessing substantially the same properties, which rep- 
resents directly or by implication: 

(1) That the product is “nature’s finest oil,” “nature’s finest cos- 
metic” or “nature’s finest 011 cosmetic”; or is a natural product; 

(2) That the product is a cure or remedy for skin diseases, skin 
rash or skin itch, or that it has any therapeutic value in the treatment 
thereof in excess of affording relief from the symptom of itching; 

(3) That the product is of value as a deodorant; 

(4) That the product is a medicinal preparation or that it elim- 
inates the need for many medicinal preparations. (1-24921, Feb. 4, 
1954.) 

8529. Soot Removing Preparation and Fuel Oil Conditioner—Quali- 
ties, Properties or Results and Safety—Frederick J. Geisinger 
and Herbert Geisinger, copartners trading as Nutmeg Chemical 
Co., with their office and principal place of business located in New 
Haven, Conn., engaged in the business of offering for sale and selling 
im commerce, a soot removing preparation designated “No-Karb” and 
a fuel oil “conditioner” designated “NCC,” entered into an agreement 
that in connection with the offering for sale, sale and distribution of 
the products, that they, and each of them, will cease and desist from 
representing directly or by implication : 

(1) That use of the product designated “NCC” assures freedom 
from sludge, dirty tanks, clogged feed lines, clogged nozzles, dirty 
strainers, carbonized pre-heater coils or dirty burner tips; or 
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(2) That use of the product designated “No-Karb” cannot harm 
metal. (1-24719, Feb. 16, 1954.) 

8530. Drug Product—Qualities, Properties or Results, Safety, Na- 
ture, ete.—The Norito Co., an Illinois corporation, with its prin- 
cipal office and place of business located at Chicago, Ill., engaged in 
the business of offering for sale and selling in commerce, a drug prod- 
uct designated “Norito,” entered into an agreement that it will cease 
and desist from disseminating or causing to be disseminated, any 
advertisement for that preparation, or any other preparation of 
substantially the same composition or possessing substantially the 
same properties, which represents directly or by implication: 

(a) That the product constitutes an adequate, effective or reliable 
treatment for any kind of arthritis or rheumatism, including neuritis; 

(b) That the product arrests the progress of, corrects the underly- 
ing causes of, cures or prevents the recurrence of any kind of rheuma- 
tism or arthritis, including neuritis, or has any effect upon any of the 
symptoms, manifestations or discomforts of any of those conditions in 
excess of affording temporary relief of minor aches, pains, or fever; 

(c) That the product is safe for all persons or under all conditions 
of use; 

(d) That any sum has been expended in the development of the 
product other than the actual sum so expended ; 

(e) That the product is (1) a prescription (2) a miracle formula 
(3) a miracle medicine (4) a wonder formula or (5) one of the wonder 
drugs. (1-20285, Feb. 18, 1954.) 

8531. Mattresses and Bed Springs—Prices and “Orthopedic.”—Autrey 
Bros., Inc., a California corporation, with its principal place 
of business located in Santa Monica, Calif., engaged in the business. 
of offering for sale and selling in commerce, mattresses and bed 
springs, entered into an agreement that in connection with the offer- 
ing for sale, sale and distribution of those products, it will cease and 
desist from: 

1. Representing that the established or regular retail prices at which 
its mattresses are sold or offered for sale are wholesale or factory 
prices, or that purchasers will save 50%, or any other amount not in 
accordance with the facts, from retail prices by buying from Sleep 
E-Z Mattress Company; © 

2. Using the word “orthopedic,” or any other term or expression of 
like import, as a designation for or as descriptive of its stock bed 
springs or mattresses. (1-24868, Mar. 4, 1954.) 

8532. Poultry Feeds—Comparative Merits, Composition and Quali- 
ties, Properties or Results——Nutrena Mills, Inc., a Kansas corpo- 
ration, with its office and principal place of business located in 
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Minneapolis, Minn., engaged in the business of offering for sale and 
selling in commerce, poultry feeds either designated “Nutrena Chick 
Starter Crumblized,” “Nutrena Grower Crumblized” and “Nutrena 
Egg Mash Crumblized,” or of substantially the same properties as 
above designated feeds, entered into an agreement that it will cease _ 
and desist. from disseminating or causing to be disseminated any 
advertisement for those products or any other products of sub- 
stantially the same properties, whether sold under those names or any 
other names, which represents directly or by implication: 

(1) That the use of Nutrena feeds will produce a 10% increase in 
egg production over all competing products or any other increase in 
egg production which is not in accordance with the facts and which ~ 
does not clearly disclose the type of feed used as a basis for com- 
parison ; 

(2) By use of the phrase “Only Nutrena Chick Starter is stepped 
up with new miracle Livium,” “Nutrena Egg Feed, the only feed 
stepped up with special Livium for layers,” or otherwise, that Nutrena 
products contain ingredients not present in any competing product; 

(3) That the use of Nutrena chicken feeds, containing Livium or 
special Livium: : 

(a) Influences the flavor or cooking quality of eggs; 

(b) Overcomes conditions causing sluggishness, dull eyes and lack 
of vigor in chickens, except when due to a deficiency of Vitamin A, or 
any other nutritional deficiency which would be overcome by the use 
of the products; 

(c) Beneficially influences digestive processes, except when poor 
digestion is caused by a deficiency of Vitamin A and Riboflavin; 

(d) Keeps the lungs of chickens healthy, except to the extent that 
it may prevent conditions due to a deficiency of Vitamins A and D. 
(1-21478, Mar. 4, 1954.) 

8533. Buttons—Composition—Harry Simon, Helen Simon, Arthur 
Simon, and Edward Simon, copartners trading as Eagle Button 
Co., with their principal place of business located in New York, 
N. Y., engaged in the business of offering for sale and selling 
in commerce, buttons, entered into an agreement that in connection 
with the offering for sale, sale and distribution of said buttons, they, 
and each of them, will cease and desist from: 

Representing, by use of the words “Real Horn,” or otherwise, that 

‘their buttons are composed entirely of horn, unless such is the fact. 
(1-24930, Mar. 25, 1954.) 

8534, Vitamin Preparations—Qualities, Properties or Results, Com- - 
parative Merits, etc—American Dietaids Co., Inc., a New .York 
corporation, with its principal place of business located in Yonkers, 
N. Y., engaged in the business of offering for sale and selling in com- 
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merce, preparations designated “Triple Strength Hi-Plex”, “Ultra-A 
Capsules” and “Ultra-Vitamino”, entered into an agreement that it 
will cease and desist from disseminating, or causing to be dissemi- 
nated, any advertisement for those preparations or any other prepara- 
tions of substantially the same compositions or possessing substantially 
the same properties, whether sold under those names or any other 
names, which represents, directly or by implication: 

TRIPLE STRENGTH HI-PLEX: 

(1) That Triple Strength Hi-Plex is of a higher potency than is 
the fact ; 

(2) That Triple Strength Hi-Plex has any therapeutic value in the 
treatment of tired out, run down, nervous or depressed conditions or 
any other symptoms or conditions, unless clearly limited to cases result- 
ing from a deficiency of Vitamin B, or Vitamin B,; 

ULTRA-A CAPSULES: 

_ (8) The Vitamin A content of Ultra-A capsules, in comparison with 
fresh carrots or any other natural source of Vitamin A, when such 
comparison is not in accordance with the facts; 
ULTRA-VITAMINO: 

(4) That Ultra-Vitamino has value in maintaining or restoring 
strength, energy, or vitality, except where the strength, energy, or 
vitality has been reduced by an insufficient intake of food and then 
only to the extent that the product supplies protein, amino acids, 
vitamins, and minerals; 

(5) That the protein, amino acids, vitamins, and minerals in Ultra- 
Vitamino are more needed by, and beneficial to, persons over 40 than 
those under that age; 

(6) That older persons need Ultra-Vitamino as an aid to metabolism 
or that Ultra-Vitamino retards body changes or the aging processes; 

| (7) That Ultra-Vitamino supplies a greater percentage of the 
average adult requirement of protein (or amino acids) than is the fact. 

(1-24633, Apr. 27, 1954.) 

8535. Novelty Jewelry—Source or Origin and Composition—Mur- 
ray Eibshutz and Meyer Eibshutz, copartners trading as Empco 
Metal Products Co., with their principal place of business located in 
New York, N. Y., engaged in the business of offering for sale and sell- 
ing in commerce, novelty jewelry, entered into an agreement that, in 
connection with the offering for sale, sale and distribution of said 
products they, and each of them, will cease and desist from: 

(1) The use of the words “Siam” or “Siamese” as descriptive of 
jewelry not imported from Siam; 

(2) The use of the words “gold” or “silver” to describe jewelry 
or any part thereof not made throughout of gold or silver; 

(3) Representing that any article of jewelry or part thereof is 
mother-of-pearl when such is not the fact. (1-25025, Apr. 29, 1954.) 
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8536. Watches—Government Indorsement, Qualities and Compara- 
tive Merits—The Gruen Watch Co., an Ohio corporation, with 
its principal place of business in Cincinnati, Ohio, engaged in the 
business of manufacturing, offering for sale, selling and distributing 
in commerce, Gruen watches, entered into an agreement that in con- 
nection with the offering for sale, sale and distribution of watches 
it will cease and desist from: 

(1) Representing on the basis of any trademark right which it 
has in the word “Precision” that the United States Patent Office has 
found that Gruen watches have qualities of precision not found in 
other watches; 

(2) Using the word “Precision” in referring to Gruen watches in 
such manner as to represent directly or by implication that only Gruen 
watches are made or operate with precision. (1-24892, May 4, 1954.) 

8537. Men’s Hose—Composition and Maker or Seller—lLykens Ho- 
siery Mills, Inc., a Pennsylvania corporation, with its principal 
place of business located in Lykens, Pa., and Ira Lipton and William 
Keller, officers thereof, are engaged in the offering for sale, sale and 
distribution in commerce of men’s hose. 

Said men’s hose are wool products, as the term “wool product” is 
defined in the Wool Products Labeling Act of 1939, and are subject to 
the provisions of said Act and the rules and regulations promulgated 
thereunder. 

Lykens Hosiery Mills, Inc., Ira Lipton and William Keller, individ- 
ually and as officers of said corporation, entered into an agreement that 
in connection with the offering for sale, sale, transportation, delivery 
for transportation or distribution in commerce, as “commerce” is 
defined in the Wool Products Labeling Act of 1939, of men’s hose, or 
any other wool products within the meaning of said Act, they and 
each of them will cease and desist from misbranding such products by: 

(1) Falsely or deceptively stamping, tagging, labeling, or other- 
wise identifying such products as to the character or amount of the 
constituent fiber therein ; 

(2) Failing to securely affix to or place on each such product a 
stamp, tag, label, or other means of identification showing in a clear 
and conspicuous manner : 

(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding five per centum of said total 
fiber weight of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
each fiber other than wool where said percentage by weight of such 
fiber is five per centum or more, and (5) the aggregate of all other 
fibers ; 

(b) The maximum percentage of the total fiber weight of such wool 
product of any non-fibrous loading, filling or adulterating matter; 
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(c) The name or registered identification number of the manufac- 
turer of such wool product or one or more persons engaged in intro- 
ducing such wool product into commerce, or in offering for sale, sale, 
transportation, distribution or delivering for shipment thereof in 
commerce, as “commerce” is defined in the Wool Products Labeling 
Act of 1939. (5320006, May 4, 1954.) 

8538. Rutile Jewelry Insets—Nature, Relevant Facts, History, Pro- 
ducer, ete—Jarra Gem Corp., a New York corporation, with its 
principal place of business located in New York, N. Y., and Alvin J. 
Kayton and Frances Kayton, officers thereof, engaged in the business 
of offering for sale and selling in commerce, rutile jewelry insets desig- 
nated “Jarra Gems” and jewelry containing such insets, entered into 
an agreement that in connection with the offering for sale, sale, and 
distribution of cut and polished synthetic rutile jewelry settings, or 
of products containing such settings, they will cease and desist from: 

(1) Using the word “gem” as descriptive of jewelry insets of syn- 
thetic rutile, unless it is clearly disclosed that such insets are not 
natural stones or natural gems; 

(2) Representing that only an expert can tell the difference between 
such products and diamonds; 

(3) Representing that the particular synthetic rutile insets sold by 
them were the subject of published articles, when such is not the fact; 

(4) Representing that their products are a standard for the 
industry ; 

(5) Representing by use of the word “pioneer,” or words of similar 
import, that the corporation was first in the market, or the discoverer 
of the process for making synthetic rutile jewelry insets; 

(6) Representing that they are a producer of the material from 
which synthetic rutile jewelry insets are made. (1-24818) May’ 4, 
1954.) 

8539. Insecticidal Floor Wax—Safety, Qualities, Properties or Re- 
sults and Comparative Merits—Freewax Corp., a Florida corpo- 
ration, with its principal office and place of business located at 
Tallahassee, Fla., engaged in the business of offering for sale and sell- 
ing in commerce, an insecticidal floor wax designated “Freewax,” 
entered into an agreement that in connection with the offering for sale, 
sale and distribution of that product it will cease and desist from 
disseminating any advertisement in regard thereto which represents 
directly or by implication: 

(a) That the product is safe or harmless except when used as 
directed ; 

(b) That the product (1) banishes bugs (2) rids premises of bugs 
or (3) affords freedom from insects ; 

(c) That the product kills fleas ; 
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(d) That with the advent of the product other types of insecticides 
arenolonger necessary. (5420104, June 15, 1954.) 

8540. Carbonated Soft Drink—Therapeutic Value—Mark Williams 
Chemical Co., an Illinois corporation, with its principal place 
of business located in Chicago, Il., and William M. Swartz, an officer 
thereof, engaged in offering for sale and selling in commerce, a carbo- 
nated soft drink containing vitamins and minerals designated “Dr. 
Enuf,” entered into an agreement that they and each of them, will 
cease and desist from disseminating, or causing to be disseminated, 
any advertisement for that preparation or any other preparation of 
substantially the same composition or possessing substantially the 
same properties, whether sold under that name or any other name, 
which represents directly or by implication : 

(1) That the product is of value in the prevention or treatment of 
colds or rheumatism ; 

(2) That the product is of value in the prevention or treatment of 
aches or pains, headaches, stomach distress, constipation, or run-down 
conditions, or any other symptoms or conditions, unless clearly limited 
to cases resulting from a deficiency of Vitamin B,, Vitamin B,, or 
Niacin. (5420170, June 15, 1954.) 

8541. Drug: Products—Therapeutic Value, Laboratory, Safety, ete.— 
Julio David Liberman, Jose Liberman, and Luis Jorge Betz, 
copartners trading as D’Franssia Laboratories, with their principal 
office and place of business located at Los Angeles, Calif., engaged in 
the business of offering for sale and selling in commerce, products 
designated “Estoma Yerbin,” “Bromogenol,” “Kinamole,” “Trisal,” 
and “Kortamina,” entered into an agreement that they will cease and 
desist from disseminating or causing to be disseminated, any adver- 
tisement for those preparations or any preparations of substantially 
the same compositions or possessing substantially the same properties, 
whether sold under those names or any other names, which: 

(a) Represents that Estoma Yerbin (1) is effective in relieving 
backaches (2) is effective in relieving headaches except those due to 
constipation or (3) is effective in the treatment of irregularities of 
the intestinal functions; 

(b) Represents that Kinamole nourishes the hair; 

(c) Represents that Kortamina derives its analgesic effect from 
only one ingredient ; 

(d) Represents that Trisal has any effect upon any of the symptoms, 
manifestations or discomforts of rheumatism or arthritis in excess 
of affording temporary relief of minor aches, pains, or fever ; 

(e) Represents that they own or operate a laboratory, unless and 
until such is a fact; 

(f) Fails to clearly and conspicuously reveal that the taker of the 
product designated “Bromogenol” shall “follow the label” and “avoid 
excessive use.” (5420326, June 15, 1954.) 
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Rood fsipplement.... oe aae ween nee ease eae ee 1011 
“Foot Balancers, Cuboid” shoe insert device-__--__----~------------------ 806 
Footwear, rubber and canvas..._.____-_.__.-_____________ eee ee ee 622 
“More” after-shaves lotion....._._- _.siesh_stzeee! joie een ae eee 791 
Wags 1000S), P09 ein 7 ee ee pe ee nee 1020 
RCO 7 OT Sy wT O10) ee 580, 730 
Brozen_ food... en SS Sees oie ee ee 730 
TU ts en ee 248 
Biel. pumps.and. paris... ane ee eee 54 
Garlic capsules___._....--__.__.- =. .-=-= .- shia Se ee eee 434 
GRP CG ee eee 630 
“Gaymont’s Instant Whey Powder, Dr.”_---__-------------------------- 219 
*Gaymontishy ogourt Oulture, Dr,” oe 219, 484 
“Gazette”, weekly (“Washington”’, etc.) -----_-----_-_____--_--____-__-- 18 
“General Electric” vacuum cleaners, rebuilt_____________________________ 980 
German thumbtacks nF i ere ES ee 202 
GrGetine Cavs on se ee 631 
Grocery products — ee ae ee 125, 213 
*eHadacol” drug preparation.....—__ ._._“=sfiese@ sed? te ntent Seen 1028 
Hair and scalp preparations______________________ 548, 641, 721, 754, 791, 987 
FYOyIG D8 £5 eee 956 
‘Flarley-Davidson” motorcycleseepues4_tuniitolt_ctle «68 sneha 1047 
Siealthemlex’ children’srshores..2eb.- = ee eee 576 
“Health” products: 
0 1b tt:) eee a a a a i NS es 681 
BOOKS ge a rece 434 
TCV a a 321, 484 
MOOGS iene see he ee ee Sein oe 219, 321, 484, 616 
BOOS i i i ee ee 85, 576 
Hearing aids, accessories, and parts__________________-_ ues 179, 281, 938 
Heels, shoe: 
Composition.and, rubber__.._._....___-_____giestesae 138, 138, 148, 149, 379 
eather. 3.6 379 
¢Hexachlorophene .Soapy. 543, 
Hog-cholera virus. .....4=--____,__ teed Shy Sentences ee ee eee 681 
BRS. FR CO POT a eat 580, 730 
Roneyiclovetss <i. pen eene n= ah ssasecencoaeeeade eee 321 
“Hoover”: 
Sewing machines4. = oe 783 
Vacuum: cleaners, rebuilt oa oe cutee. eee 980 
Houseynumbers, blind-made2: == 23. 2-0 372 
((Hudson” sewing machines.........-4. >. — $e tani ee Sue eee 699 
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Hypnology or hypnotism, correspondence courses in_____________________ 715 
“Infra Insulation” reflective aluminum insulation______________________ 156 
ie hierar Hts vy Ome Ta IOLT eames RUE a ed 994 
Instruction courses. See Correspondence courses. 
Insulating material, refiective aluminum_______-___-___- 2 __e 156 
“Interference Absorber’, TV accessory.._.._____.._____-------________ 635 
IUPUI TENN eee ep i, a ape el ow 1, 337 
Pluternanonalgmoselle: Yorurt, Gulture?.—..--.. ee 616 
Japanese sewing machines and sewing machine heads____________________ 257, 
603, 699, 707, 783, 907, 980 
BCriseAntisepticphair Tonie.o 2. 8 2 ae ei FIT pals 791 
BUUICORMeNMLCIN So MmAChiNe. 2.6 oo. ke a a ee Be 434 
me SMIM OO TA CORbG a 5 ee Bye foes 470 
sis -uatmandascalp, home treatment... ees ee 754 
PICOdACHTEOMEPMPOLLTAITS 2 ee ere een = 1103 
LEGS, SLAG ARS Fe RE aa RE ge eee ee ane ee ee eS 379 
HMAC Se OG ame ete oe i re eR a te 1, 337, 342, 360 
Lanolin-containing hair and scalp preparations__________________________ 543 
Landline EN. SE, Se ee ee ee ee a aS. Se ee 665 
aw, correspondence courses: in. 2-2-2 en -5 1070, 1083, 1093 
PLANE ATEN SE VET BESSY ae a I Ne oe Ne eae 434 
LAT CGTEING ef ee eae ey eRe aE ONE UG Part Se Oy eet EP Me ESE 738, T47 
Mocks coin-operated toilet.) ee ie eee, 1012 
pluord Calvert wblended” whisky... ee ate he Oa eet 738 
BEORI ON HOne: oat LETS AN Coca re ce ee ee MO ee 791 
BAG CTAVBOLC VC OG. ie ee ea 242, 476, 489, 648, 816 
Moav-calorie, wereht-reducing plan... See ies Lee 460 
LLUGER IS 2 es Se a ee ees ee ene ee 956 
Mechanics, study courses.in. diesel_...........-........ 2+ Fee 3. 762 
MS aeDI Aes Ne DAM ALONG sco ee 641 
CANT AUEST GUU IES Sat aS ae eR epee Rr ER Dm MES Te I wes 837 
“B-Amino-Complex” dietary supplement______2=__________------++ 851 
SV inmundierary Supplement. =.=. =... -*_,_ = at ean 111 
poked! (10 (@ ©) mo emcee a eS 8 ee See 1028 
“Enya ATA ie © Ek Ea A a pl oe eee nee Ome reo 650, 721, 754 
ENewalmproved<\V—T Preparation, The’. .22.- 2 ee ee 650 
OR VOULOl a GletATry: SUPP LEmVe TE se 2 x oman dal. eet pegs eee ee 1 1011 
EeMelnocesdix port blended, whisky 2=s<s2. 22. —<. 55. 2.8 os ee GAT 
MON DerclaarmicdiSee OAT Spee gy de resp ye once Bye eee SE 816 
Merchangicins plane OrnproeTams: 2 Sa ee ee eee 242 
SII Ect) med eee eee pe, ee ee eee ee 665 
[Vii ee aes See eae a een ee ee eee 395 
Mineral and vitamin dietary supplement__________________----+-__-_--- 111 
SAVIOR COMG eT Nici aie yen ee we a a oe Ne ee 580 
REV ROMOVmEDOATO Sie eee ee te ees 816 
MMoritlex’. expansion, wateh bands..--..--=-= =. = 824 
Motorcycles, parts, and. accessories... 5... 5 ee ses 1047 
“MOUSE PRUFH, d-CON’S” rodenticide__________._-__-+--+--------_-- 92 
ENiuscle: Builder Shoe, Dr, Posner's” --.-=- = > Sites es a 1006 
PMynexduwelcht-redueing plan = 242 ee 460 
iy Stet VaRDOOKS2 2 == eee OE int ee Pr _ Bate t 225 
BIST Sgt 0) ce ee ee te ee 379 


“New Improved V-T Preparation, The” medicinal preparation_________- 650 


1172 FEDERAL TRADE COMMISSION DECISIONS 


DECISIONS AND ORDERS 


Page 
“NFI Vegetable and Fruit Washer and Sterilizer”_____------------------ 434 
CNET . Vibrator’... Se eleee le els se ae ee eee 434 
ING V elti ei wii weew ne tree 489 
Numbers, blind-made house___-22222+s22+_-4-=-s2-+-<53---~-Sseubs =e Se 372 
Oil filters, cartridges, and elements, automotive__-------------~----~---- 54 
Oil: 
Hairdressing, crea M.22—26— 2. ree a ee 721 
Motorey clei ee eS ee eee anes 1047 
“Optometer” self-test eye-testing device____-_-------------------------- 184 
Orthopedic m@snoes! fem. 8 eee 85, 127, 576, 1006 
“Oster.Stim-U-Lax.. Junior? __..____..._-._.. ia 4 ee 434 
Gvercoats,. men’s. Wwoolltese ees Berl idee eae oe 922 
Packazed. foodproducts 2... 932 
Packageltrucks2o6. 26k rae ee ee es ap eres 1047 
Paint. cementitious. water... > ____ ee eee 949 
Paper: 
leith so ee Pee Re eae AY 364 
Gift. wrapping ... nn Se ie ee aie er eee 631 
De Vets gs Rel d hes Se a a eee a nee Ty enee ERR See 18 
‘Pectin progticts2.44..252-ssn00n5<5-555—-2-52 28 eee ee eee 885 
) Ee ee ee es en Nee cee ri ee ME fe Stok. 242, 476 
“Pepperminteleas-Adolphus-Imported:.. ee 321 
Perfumes; sincluding-“hrench” 2)... ee ee ee 987 
“Personality, Column”. paidsketches.-.._.__.__2 ee _ Sees aie 18 
SPhilipMorris?cigarettes clips eet eee ee ae 979 
ME DUOPBUPtCA DORON CCS apc tester 838 
Fhotographicienlargements 220s EE Be eee See 1020 
ENE) Ce 3 0) 0) US 2 en Te a ie meena ee 926 
Plan tifood Saxman actrees eee 424 
pod ees) Ne (c Se ae a e 379 
Poli ShieSR0@ sports ee eee 379 
Portraitdessse52s 2 se sssuscken .x (USoidiis ve iait: Seale ee 1020, 1103 
POSNer AIS OCS Pare ere eis ee 1006 
POCA COCR: eat et Ne re er rr ene nem 333, 349 
LEMON RCs op: (- oe ee anne Men eM 18, 354 
PUN Ch beard saceceeece ce eee eee weduen i ae ee ee 476, 489, 648, 816 
“Puro? water-softening .cléanser. <i... Sea Se 454 
MPU SHORT G8 ae ete erent inaitcriimrchaecrm ia 242, 476, 489, 648, 816 
“Quick-Kaps” drug-preparation...=.<—.-___.___-____. "elena eae 828 
Quilts wool an.nt ee ntosaesecbecete no. Se Fe ie See 976 
GLE St ee a eh oes Se 242 
ey ONL Di Cs sia eed pet ert ist ten eee ese ee 1044 
Ribbons gift-tying seek Se _ esta ahaeliy: hae ie 631 
“RitestartShoeDri«POSNeCr's) xtra eerie ee ee ee 1006 
Rodenticidesw{d-Con se .5 eterna ee 92 
Reabbers fo0twea ran cn asicecigecincmeeeenee ied J ee 622 
Rugs, blind-mad @vaceee eee che SOE De ee ee 117 
“RX=15?--chemical - fertilizer_-.......2liehe BAO Saas ae 424 
“Rybutol”.dietary.supplement..........<-. 5 1e0e0U Atl le eee as 1011 
Biddle 808 Darwen icicle thi batee eee nimi eeremtererensfl BLE SAO 8 eee 379 
“Sal-T-Hed pV hum b tacks espe ccrcenrenrererarcaiergeresaepictensotegenne pee 202 
NeLMOR fresh. OF -LA Wissen neue eeeweecenterwe phim eee teen glee 863 


Sainples, wool fabrics luvv “out _woheisoess Tey Nesom 917 


TABLE OF COMMODITIES 1173 


DECISIONS AND ORDERS 


Page 
Sealg and hairipreparations.—22 ol 548, 641, 721, 754, 791 
ese OT Gash OC mL) l= POSDCT’ Sgr ee Se ce EL 1006 
Seca lanes. ie cCrown a blended mwhisky. 2... kn et 738 
POCDOLMeaindressinelcream Owes wie bee fon bene co 721 
“Self-Test Optometer” eye-testing device______________.__.._______ 184 
Deluniganuichor cholerae... 28 Yih “nil sole esveny ba jos 681 
BAN Cor ee ee re nr ee ne ee 1047 
Re oA COMMIT IE Clip eee ees ie a at eee Oe ie ee Eee ee nin 610 
Sewing machines and sewing machine heads, Japanese_________________ 11, 
257, 603, 699, 707, 783, 907, 980 
PSE ED TO (he eer ance i a ern ee ee Yee ee ee AU ey 543, 721 
peeves Weree@ OCU Caen te eatin ee a Pat ee lf Ae eo at 1030 
Se EE 1G) fo VA era a eh nN a 791 
PROG SATU TE CLUE eae tion ow Ge eer a Aa GUN oo 133, 188, 148, 149, 379 
HO CONGO Ge devices. 4. IR See a ne eis 806 
SECS OUP UUU AES cy ee ae Oe eee eek ee an ene ER OPEN 2768 379 
Shoes: 
BOTT CIO COL Gene oe eal cee es San Se et a se ey eS 1006 
(CEUIGT: Gls s weneee ie PR nen Re rie, ee a ee 85, 576, 1006 
VIS 1 eet ere eee oe ee ea ee. Seda ss TE 127 
Ml CeaAl cme OLOLCVCle met tr. ce ke ae Oe I ge See 1047 
SSR SUN ECE ep i a ge RD CE I Se 489 
mere Comin 1m DeLSOUAll tyes <5 s- 5 a= A ede ee ee 18 
Pedpe ands soap products... 2+ 2... 222. ee 3879, 494, 613, 525, 543 
SOUSE | SUES A Se ee eee eee EE a a i_ 183, 138, 148, 149, 379 
SUSE, TU PEA eS ie 0 AEE NRO Pe eee eee ere es a mee ieee 30, 54, 73 
PU MECLMlR Orla SHAMPOO 2 ee ee et 21 
Sa eS CEL Cle ene em Re es ee ee ee ee ee ee ee 184 
CT SSSOUGUEL L ANT RSUUNE NAW CY Eta I eC ais WO DEI NACI 5-89 al) ony Did te Cals 838 
eS Gel UMP TE LICM EU SS. ae ett eee Soe ee 300 
SDE EE ATUSIS 5 CAIN GNCON AAO) CWE Keepers, soe reper Smee i cs Rep ah Mat ei? a We Page 207 
Bas Us aT SLE ig et er Pte ee ee ee ee 1012 
BOLErIZers: .veretaplei and (rults- = «224-52 oo eee ee 434 
aH OOK SOG Sw cen ie ee SU oe ee, ee 85 
Study courses. See Correspondence courses. 
SRLMBSIO oth ear RS i ee Se ae ere ee oe Peer OO ULES EE 248 
Say Mens WOOL eke ee ee ee 917 
Sunglasses __. ee eee = Soe ee eerie ee EU 184 
SS TUMAMERY | SCNT eee ee, eee re a ee Se er ae 400 
ESO pOrEs VAN tOMmical: 2. © o_o 3 eae ee te a 838 
Ce Clim DeClIN aaa a meee ns et oa. St a oe ee ee a 885 
MLChes mvOOMmhalriCiess = 2 Lee 2 ee 8 eS 917 
Mi ioraMader rye Shaver’ i= 2-25.25 5222. ooo Soke et eae 1030 
wheaeAdolphus Imported Peppermint” ._-_...-__. 2. 2-222 ee 321 
MCLE OTe IV ia cL Ver cle ais Geel 2h eee Se ee as Se ee ee LES 635 
Television : 
PANGGE SS Oil eee ee a of ee a ee 635 
TREVOSE! Al EXO) Eas ce a ets Pe ie ee ete Se eee Bot ey 537 
CUS ea eee ee ele Be Te ee ee 580, 610, 730 
Pebullteoranecondlioned 2 eee ee ee eee eee 418 
“Tenderizer, Adolphus’”___------~ beg Pegs Gras tr: alla ay aa iinet no ie ee. mae 321 
“Three Feathers Reserve” blended whisky__________------------------ T47 
SER UTI fo et © eS eee res = we oor ee ee ee es = 202 


Mollet) LOCKS. COIn-Operated ==—=——== ==" 225 eas st et ee eee eee ee 1012 
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Toilet seats and seat covers__------------------------------------ 117, 1012 
Monic,.. hair-—-___----------------==========- <== 555558 4S a SS 791 
Tools,. motorcycle----------------------++--=--=-+==+---====-=---==55- 1047 
Tractor equipment and diesel engine mechanics, correspondence courses 
Side. ok Oe et, Stee ee ek oe Pee eer ts ree eS 762 
Treatment and preparations, hair and scalp__------~---~------------- 754 
Trucks, package----------------------------------------------------- 1047 
TTS SOS eel 300 
“TV. -ACCOSSOLY =a -~==2-e ease ee eee oe ee ee Se 6385 
“TV Owner’s Guide to Operation and Repair”_--------__----_-----_---- 537 
comVinWave Ulrap, Teleron”___-.-—— 635 
Upholstering materials----------------------------~------------------ 628 
Via CUI LiCl AN CIS = ate a 980 
Rebuilt@or mew... === 4 Poe 603 
‘Valiant Knight”? expansion watch bands__.._________-___ es Sener 824 
Mmeceta bles =. Ae a 248, 349 
Wibratone 252 Ne ee 434 
Virus, hog-cholera——---- pgp ea 681 
NAO ge, a in et. MOM pM 400 
Vitamin-mineral dietary supplement___________________-----------__ 111, 851 
Vita-Mix”. -liquefier so-so eng ea Se Sewer 434 
VT drug prepara biO nsec net oe = Sporn end seems aren a ee 650 
Wartarin-containingsrodenticid ess a ee eee 92 
Watch Wands) o- 2S eee sere) ce en 3 ne eee 553 
Beppe TAS LOT Be eee ee 824 
WYER! 012: fs Seat Se a eae SE nN RR RIDE roe i ao TS 489 
Wi Le DrOOUD S$ DRANG ogee oo 949 
Wiater-solLtening cleansel..._-=—.~.—— = 9 ee 454 
LOS TUN O86! SDT Coase ie te ee a eee eS ee Se 662, 944 
Wreirht-reducing plans. — 85 — e 434, 460 
wWhey. Powder, Dr. Gaymont’s Instant? oe 219 
VA) (2 ee ee ee 738, T47 
Wool products: 
Batts. and battings:....______ seesten aeepeheee ee 215, 976 
SVC St 164 
“Cashmere” : 
Oh. a 390 
Vy a 1097 
Ladies’ or-misses'+@0a tic ssae sea J 342 
Comforters, - bedsa-:sece ere see en 976 
Pabrieg===.2s-0 sence ee en eee 657, 917, 1097, 1120 
Liadiese-cod te==2==s2see nat ens ene SET 1, 387, 842, 360 
Meni SP COR TS =~ one! ner nine 4 MES ene ee 912, 922 
Men SS Ult sien nnn ee eee ae ee eee eee 917 
CQUIIES, aed inc. 5 0 te 976 
IS WEL OS re a 917 
WYOVeIs Poods;, Dlind-made- 22 oe 372 
AWA. Hlaite Preparation. n-ne ee ee 987 
seams Yogurt, Culture. as. 2 aoe cee ge 616 
EOIN,  TUVON ACCth te. 2 ee eee ee 170 
GVogzourt Culture,Dr..Gaymont’s’.2 3 oe 219 
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(218 ORY BCE SLE 9 one cee ee 2 1187 (8484) 
Pelco se Lormulator Hair and Scalp’. =~ = 6 eee 1154 (8519) 
PEST: Tomes UE OTs senna tens Ree ie eS Se ele aorta Cd ey ene So es he 1149 (8508) 
see BSN WOU SC S4 Se, Se ee ee 1143 (8499) 
Swurdivoxeshearime aid devices.—- 52204 2 eke ee 1151 (8512) 
 Haseildwips CON yl EW aU) BA fl ec hn Pc OS 1160 (8528) 
BOS Se DRV AECL SC aI (Vere Oe Set es ee ee wel ee ee ee 1145 (8502) 
apy. shoes, pronze-coloredoa=<< == — = So 1148 (8507), 1157 (8524) 
isanearOllie Clas Chel Teeter A ae es FS ae E LY eee 1150 (8510) 
LENS) SS) CRO a oS Se a Be A Srnee IN  abd | ae ot Mek 1161 (8531) 
BESET OCU eUT Sorel CYPHER T) CO ere at ip ak a A ot get cern nen a Ler 1142 (8495) 
Black and: White” cosmetic products... - == ee eee 1132 (02369) 
Blankets: 
GPCL LEA Vg eee ere we ah Soa a I OME EAT aces SR te) ah EAE 1143, (8499) 
EUV) pemeereret nei seein eng ae A rn ra en ye apse newer As. ee RE 1145 (8504) 
BEOllet  SOLOCl er Cules a=) = -- eee eee EE TON 2D al eae 1131 (8241) 
TS OS ea Beg ee ee 1142 (8496), 1148 (8497) 
sce mice Pe LAaStiCas DAY ea sees sree ee Paes See See 1140 (8491) 
moCPEANC deuce plant insecticidescs 2225 222uss abs eee ads e sas 1140 (8492) 
BELO MoOcenoL (drug prepara blOn! i ao ee eee ee 1166 (8541) 
Bronze-colored baby 'Shoess-=— sss ee 1148 (8507), 1157 (8524) 
Bisirernne ers Canty sen eee Ree ee ee eee 1145 (8502) 
SECON See aS See Sree ee oo ees ween RIED 1162 (85383) 
Orn se ae Sena eee a Saeed Na ae heen Nee e eee SO 1145 (8502) 
Carbonated soft drink___-______ io SE ee ee 1166 (8540) 
CALDENO Dae spl OU UC ese te ines ls ee ee ae eee 1139 (8490) 
ai SNOT Gps =a eee an ae es ee Se es Ee ee ee 1145 (8504), 1155 (8523) 
(heiress aren iOUngzer a. = = = = SA ee See ee eee 1150 (8510) 
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Gheek-writing machines; “Paymaster’.—-22 22-2 eee ee 1135 (8481) 
Chemica igorodlucism ob ercules———==—==—— 2-222 = Seer a eee 1131 (8241) 
Modbimoeca rics) WOO ame aa a Ee eee ee ee ee 1145. (8504) 
Sond ensatious Of DOOKS 22 ——_ ae = ee 1142 (8496), 1143 (8497) 
(UOT ARICCTE TS 1152 (8514) 
Ct Ci at eee. ee ee oe ee ee 1151 (8511) 
“Copenhagen” sterling silver table flatware-_--__---_____--______- 1155 (8520) 
Cosmetic preparations___________----_--_ 1132 (02369), 1144 (8500), 1160 (8528) 
Orystal or powdered fertilizer_:-~~=--==_~—-~2 2-225 LENS es 1159 (8527) 
BYR SOR (RET Ut Om UL CS eee ne re re ar ree 1144 (8501) 
CDCl le OOKS eae rae eae eee ee 3 SE Se eet Bare 1143 (8497) 
Weotorani, “GOOd-aire: =—- == === S2-- = -2=-2 Ses ee eee seeeees_& 1139 (8489) 
Detection devices for metal-bearing ores, etc__--__-___--~---_---__ 1141 (8494) 
Devices for detecting metal-bearing ores_________-----~ ee rem, 26). 1141 (8494) 
“Mevonshire: men’s SUIt@.2- 2S ee 1155 (8522) 
DISIMNPOC CAIN er a es Sees Se SI Dees 1153) (8516) 
“pr, Hnut carbonated: soft drink 2. ee 1166 (8540) 
rink?! carbonated softies. 2 = EE eee BEES -... 1166 (8540) 
Drug’ preparations-—= +. =----22-=2f2=ssoseese2 se eLetter 1136 (8483), 
1144 (8501), 1147 (8505), 1161 (8530), 1162 (8584), 1166 (8541) 
“Beonomy Fuel Oil Sludge Solvent”, ete_______.__--___~------- 2. 1131 (8241) 
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W oolncoating. sooo ee ee eee 1145 (8504) 
Speelalty woolenc2-—<.2 2422-224 1155 (8523) 
Woolen Lou Ue it 2 en ee ee eee 1147 (8506) 
Weeds poultry 22-3. ee eS ee ee ee 1161 (8532) 
Fertilizer: 
Orysisl-or pow dered ae eet ot ee oe ee eee 1159 (8527) 
Viguids = .2 22a ede a ee 1159 (8527) 
‘“Milberts Oleomargarine, Mrs." se a eee 1152 (8513) 
Firevextineuishers, “Hero? 2) 220) = 8) See SS es 5 ee 1140 (8491) 
Flatware; sterling silver table-__-__--__--__---- 1152 (8515), 1155 (8520, 8521) 
Pioorm wan tinsecticidal. ost ees wees = eee 1165 (8539) 
Poodstnplant. 2s. aes Se see ee ee ee 1159 (8527) 
Flood products. 22 sen e eee ene ee eee 1152 (8513), 1153 (8517) 
“Wormula A-10” hair and scalp preparations__________--_____--__- 1144 (8501) 
paca ens’ -="5° 22 oe en ee ee ee eee 1154 (8518) 
“Breewax’ tinsecticidal, floor waxj2222-2 ee 1165 (8539) 
Puebwoilesconditioner): pe os = eee eS See 1160 (8529) 
‘Snel Oil Sludge Solvent; Hercules” 22022 2s ea 1181 (8241) 
“Gems (atte ~~ oe ee 1165 (8538) 
“Gondsaire? deddorant—_2" 2 eee 1139 (8489) 
Gruen) watches se: Bees et as See ese eee 1164 (8536) 
Hair and scalp preparations___________-_ 1144 (8501), 1154 (8519), 1166 (8541) 
Pieain pean COC VICES aaa a 1138 (8487), 1151 (8512) 
ero Sheirnes, Millers?) o-oo ee es eee ee eee 1137 (8485) 
“Hereules?+chemical products_.—=-=22-=2- 22 -se2see see =e eee ee 1131 (8241) 
THemy ine extinguishers= = - ~<a =-* =-<=s<2 Sasa ea eee 1140 (8491) 
SEH pON ene DLens soe ee Sk wo ee ee ee eee 1158 (8525) 
“Hoffco Improved Rub-Proof Shoe Dressing” _____________________ 1145 (8503) 
Horses mers wool 22. a0 2S Se ee 1164 (8537) 
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BubliceblealtheseLvicesa.2=2o26e seen. eee ete Mee = 92,179 


Msers. in beneralsss 22 oie Sale Re Se ae eee ans 838 
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Page 
Clayton Act: 
See, re, specific alleged violations of Secs. 2 and 3, Discriminating in 
price; Dealing on exclusive and tying basis. 
Sec. 3— 
Congressional intent re small business________----------------- 1047 
Economic advantage peculiarly to seller as not justifying 
Violation wits eee ee Be ate ey ot _3O- Bees Se eee 281 
Purpose to preserve competition__-_____________-____-—— == =~ _-= 281 
“Clinic”: Connotation as not misleading under circumstances of case_____. 721 
Coercing and intimidating: : 
Customers—To observe exclusive-dealing arrangements____-____-_ 281, 1047 
Suppliers and sellers—To limit sale to acceptable distributors______ 406 
“College” : Representing correspondence school falsely as__-__-___--_---- 1070 
Colleges and universities: Falsely representing discovery of product by 
Scientists. in«laboratories jofeliswiis tik Lessbleee 2 2 See 424 
Collusive bidding: Conspiring to restrain competition through__----_-___ 1012 
Combinations and conspiracies. See Combining, ete. 
Combining or conspiring: 
To— 
Control trade practices generally— 
Through— 
Fixing’ resale. prices... - 5 ee 406 
Trade, association=....-.....2=.-suoetes? Be hee 406 
Urging guarantee against price decline_________________ 406 
Eliminate or restrain competition— 
Through— 
Allocating salesicen«eliete Se eet enna ee eae 1012 
Collusive, bidding. 24.0t:esse_ 222. -eaeeseee- Stee ee 1012 
Hixing :prices:sand)termSs2s<-csoe5-3s cess ek eee 1012 


Punishing violators of respondents’ rules and practices__ 1012 
Establish and enforce resale price maintenance— 


Through— 
Agreements and contractS__..._____._.____ 3a aes 738, T47 
Conferences and discussions__________-_-_---____-.. 738, 747 
Exchange, ofcinformations-.2U- Us 2esee eee ee 738, T47 
Fixing discounts concertedly_______- see ee ee 406 
Publishing identical price lists....c...c._.........__ 406 
Hix.prices'and hinder competition... eee 738, T47 

Through— 
Agreements, prices, terms, and conditions___._.-._______ 1012 
Allocating sales.....i2.5 6 Sones ee ee 1012 
Collusive bidding... 2.03. ntnwot tan 2ee ee ose tee 1012 
Common directors and officers__..-2--2<-.-<.-5-28 738, T47 
Employers’ agreements with union suppliers___._________ 863 
Enhancing prices uniformlysst asst eeeeee ee 863 
Establishing and enforcing resale price maintenance__ 738, T47 
dixchanging information. _— esses. 2eseee eee ae 738, 747 
Formulating and adopting price differentials_____...___ 864 
Meetings and discussionsi2. a0 02 ee ee ee 364 
Punishing violators of respondents’ rules_____________ 1012 


Requiring customer’s advance notice of dealing in com- 
petitors’ products 
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Combining or conspiring—Continued 
To—Continued 
Fix prices and hinder competition—Continued 
Resale price arrangements_________________________ 738, T47 
Wrade™ assoctatiOne = Meee eee ee ELUNE! OK EO Tae 631, 863 
Zone-delivered ‘price systems22..=.-2-=.2-—2= 364 
Limit and control distribution— 
Through— 
Coercing suppliers of unacceptable distributors________ 406 
Giving preference to cooperating suppliers___.__.__---__ 406 
Limiting trade association membership to acceptable 
SAW OLCSETOTS toe eee, mee ne Sieh eee ae Ee Sl a 406 
Braderassociation se oe eee TAR erie Tee Le GO tae 406 
Monopolize sale and distribution— 
Through— 
Agreeing on prices, terms, and conditions____________ 1012 
AMLOCATINEs Sales as hee SA) THEO A RES 1012 
COlluUsive rd Ging See ea a eA ee 1012 
Punishing violators of respondents’ rules____.__._______ 1012 
Commercial enterprise as charitable, misrepresenting___.______________- 372 
Commission: Role, generally, in realm of business_____________________ 1047 
Commissions, paying unlawfully, in violation of Sec. 2 (c), Clayton Act. 
See Discriminating, etc. 
Common course of action, planned: In price fixing. See Combining, etc. 
Common directors and officers: As means of fixing prices___-______-__ 738, TAT 
Comparative merits of product, misrepresenting as to____-____-_-----_-- 92, 


156, 170, 300, 321, 400, 424, 434, 460, 543 
Competition, good faith meeting of : As defense to discriminating in price, 


TEGVE RUS GRRE GVEA aS ER Se Ec Rk BO a a er 30, 54 
Competitive dealing: Requiring customer’s notice of----___---_---__-- 738, T47 
Competitor : Defense of meeting equally low price of, as implicit in 2 (a) 

Censerand desist] Or d Crees o = a eee a nn nee eee tae n ee ee 379 
Competitors and their products, disparaging or misrepresenting as to_____ 156, 

179, 321, 424 
Complaints, dismissal of: Change in formula of medicinal or reducing 

preparation prior to complaint, as not ground for___--__-__-------_--- 460 

Complaints dismissed by reason of : 
Gorrectivevichon: takens os) 6s) eeeeaa eee kee Te 170 
Joining of respondent in individual capacity___________--_--------- 460 
Trade Practice Conference Rules, promulgation of new__------___--~- 170 
Composition of product,-misrepresenting as to-_-----_-__-_-=-=----=~_-- 1, 


111, 164, 170, 184, 215, 337, 342, 360, 390, 424, 434, 470, 543, 650, 
657, 912, 917, 922, 976, 1097. 
Concealing or obliterating law-required and informative marking: 


Horeien paris 1 completed’ product22— 2 ee eee 783 
Wool products tags, labels, or identification_-________--_---------- 657 
Concertedly maintaining delivered price zones______---_---_----------- 665 
Condensationproof qualities of competitors’ products, misrepresenting-_ 156 
Condition of goods, misrepresenting as to_______-_-_-_-_--------------- 418 
Conductance qualities of insulating product, misrepresenting_____-_---- 156 


Conductivity of insulating product, misrepresenting________----_------- 156 
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Connections or arrangements with others, misrepresenting as to. See 
Advertising, etc.; Misrepresenting directly, etc.; Offering, etc. 
Connections with U. S. Government, misrepresenting------------------- 102 
Conspiracy in price fixing. See Combining, etc. ; Maintaining resale prices. 
Contracting on exclusive and tying basis, in violation of Sec. 3. See Deal- 
ing, ete. 
Contracts, employing exclusive and restrictive. See Dealing, ete. 


Cooperative corporation, paying brokerage unlawfully----------------- 349 
Cooperative Merchandising Agreement and Plan, discriminating in price 
through. (See Discriminating, etc.) --_------------------------ 494, 518, 525 


Corporate or trade name, assuming or using misleading. See Assum- 
ing, etc. 


Corrective qualities of product, misrepresenting___--_----------------- 127 
Correspondence school, misrepresenting : 
As. “College?2ei ik. 2 be See ee ee 1070 
As “Institute 2) sot s oon ee ae ee eee 715 
Financial backing by other concerns222l22225 > esos ee 762 
Cosmetic or beautifying qualities of product, misrepresenting________ 548, 721 


Cost justification : 
As defense to price discrimination— 


Average selling costs—applicable criteria______________-_---_-- 30 
Estimates, as not necessarily depriving justification of probative 

value (2222.20 2 S_ 200) Wwe ee 30 

Not sustained 2225 44S wate pha eke Se ee 30, 54 
Availability of defense in 2 (a) cease and desist order implicit in 

Commission ordersiiies 2 ae see birt oe ee ee eee 379 
Count and recount practice, discriminating in price through. (Sce Dis- 

criminating, ekes\a 422-2) ee en ei 8 ee ey ee 494, 518, 525 

Cumulative quantity discounts, discriminating in price through__-________ 133, 

138, 143, 149 

Customers: Coercing into dealing on exclusive basis____________-_-______ 1047 


Customs officers: Inspection and passing of foreign products, duly marked, 
as no defense to subsequent failure to reveal foreign origin, when ob- 


scured, or obliterated sors S203 Se es Panes toe See 783 
Cutting off competitors’ or others’ supplies or service: 
Through— 
Coercing’ suppliers2 228 ORAS eee eee ee ee 406 
Exclusive-dealing arrangements and prohibiting “trade-in” 
dealing Stes O48 25 CRS es eee te se ee ee ee eens 281 
Requiring, concertedly, notice of dealing with competitors_______ 738 
Deafness) Nature and treatmenti2 eo ae ee ee 851 
Dealer misrepresented as manufacturer_________________-___---________ 11 
Dealing on exclusive and tying basis: 
Criteria in appraising legality under Sec. 3__-_-____----___.__-___-__ 1047 
Economic merit, expediency, or necessity as not adequate defense 
where vylolationof Seci'3 involvedi fo5 22> Se eee ee 681 
In violation of Sec. 3, Clayton Act— 
Through— 
Canceling franchises of non-conforming dealers___.________ 1047 
Exclusive-dealing agreements_.____-________________ 54, 681, 1047 


Functional considerations, as involved in questions of parts 
and servicing 


"oe | Sale So 


INDEX 1187 


DECISIONS AND ORDERS 


Pa, 
Dealing on exclusive and tying basis—Continued * 
In violation of Sec. 8, Clayton Act—Continued 
Through—Continued 
EEACLICeSDYaNmalle DUSINCSS a5 a eS 1047 
Selling on and enforcing condition that seller do not deal in 
COMPECUiV.ekeproducts2oesen see ose a 281 
Total-requirements agreements____________________________ 30, 54 
In violation of Sec. 5, Federal Trade Commission Act— 
Through— 
Exclusive-dealing requirements_______.___________________ 6, 281 
Total-requirements agreements____________--_________-_ 30 
Deceptive failure to disclose as not domestic__________________________ 202 
Degrees: Misrepresenting status of correspondence school through con- 
LS TUTED a pe Sh nes SED, SS StS Ro ap a aap eer ag aL aI 1070 
Delivered-price zone, freight equalization, and other pricing systems, 
Stil ees ee See eee ee Se ee een Ce 364 
Delivery of product, misrepresenting FEN) 7 6) Se a ee a IN ee 1103 
‘Demand or business opportunities, misrepresenting_____________________ 762 
Dermatologists, misrepresenting employees ag________________________ 721, 754 
Differentials, price: Discriminating in price through, in violation of Sec. 2, 
Clayton Act. See Discriminating, ete. 
Direct buyers, discriminating in price through unlawful acceptance of 
DROKCRAC Omer VINCM USM DY <a 2a fe = Ste eee ee ee eee ee 349 
Directors and officers, common: As incident to price fixing____________ 738, 747 


Discounts, quantity : 
Discriminating in price through. See Discriminating, etc. 
Fixing concertedly, to bring about resale price maintenance_________ 406 
Discriminating in price, ete.: 
In violation of Sec. 2, Clayton Act— 
Through— 
Allowances for services and facilities, 2 (d)------------ 30, 54, 73 
Advertising expenses— 
Cooperative Merchandising Agreement and Plan 494, 


518, 525 

Brokerage payments and acceptances, 2 (¢)— 
Iplivers  Olehtss. 28a. cee oe Se ee Sa 248, 333, 349 
(DIT PCERDUVOUS== hase an a oe ee eee eee 333, 349 
Charges and price differentials, 2 (a)----- 30, 54, 73, 395, 622, 885 
Chain, mail-order, and multiple-unit accounts__________ 54 
Cumulative quantity discounts____..____ 133, 138, 143, 149, 994 
Direct and indirect purchasers_____-------------~_ 30, 54, 73 
Discounts, rebates, or allowanceS_________-_-_____-- 379, 994 
Distributors and: jobbers=-=2—----- 222 30, 54 
End use, original equipment and resale-________---__-_ 30, 54 
iareen CONSUIMECTe ACCOUNLSS 2 = ee ee a ee 30, 54 
Pooled unit purchases of chain stores or buying groups__ 932 
Private, and -recularbrandSs2o--sse5 eo ae 30 
Special -accounts—=22 222. Coe So ee en 30 
Count and recount practice, 2 (a) ------------------ 494, 518, 525 
Inducing and receiving discriminations, 2 (f)----------- 125, 213 


Price protection of warehouse stocks upon price decline, 2 (a) 494, 
$18, 525 
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Discriminating in price, ete.—Continued 
In violation of Sec. 5, Federal Trade Commission Act— 

Through— 

Charges and price differentials_______-__------------------ 30, 73 
Disparaging or misrepresenting competitiors or their products: 
Products— 
As to— 
Comparative merits_2—--.-___- =.= 156 
FUIStOR Y= eo ee eee 179 
MEAS 0) ah 7020 aX Cs fe lla a th aa A oc Se 179, 424 
Qualities’ or properties__________________ se 424 
Wari CLO ri ee re ee 156 
TVS UMN SR ERI eet a ae 156 
SECT Ye oc ca a a ec 321, 424 
Distribution, combining to limit and control. See also, Combining, etc____406 
Pistributor, misrepresenting as yetailer__—- — 2 ees ib 
Distributors: 
Precluding from handling competitive products_______----_-__-_~_ 738, TAT 
Public preference for dealing with, rather than retailer_____________ 11 
‘Doctor’ or “Dr.”: Using term misleadingly___-__________________ 184, 641, 715 
Doctor’s formula or supervision, misrepresenting as to-_-__.___-_--__--_- 641 
Documents and papers, examiner’s ruling re sustained_-_________--__-___ 281 
Domestic products or parts: 
Misrepresenting 4s imported. = a ee 987 
Public preference for, over foreign-____-_-___-__-__ 11, 202, 257, 699, 783, 980 
Public understanding of articles as, if lacking foreign marking______ 257 
Representing foreign or imported as__-___-_--___-_-_____-__-____- 699 
Due process: As involved in examiner’s rulings, ete____-______--_-____. 281 
Durability of-product, misrepresenting as tOns-2ese) os eeee ee ee 184 
Marines -miskepresentine 8S 10. .- —- o joe oe oe ee ee 715, 762 
Economie advantage, seller’s peculiar, no defense to exclusive-dealing 
arrangements and agreements, where adverse competitive effects under 
| GR 2 Se at pl reas ee 8 Suh Sicily ptt ete 281 
Economic merit, expediency, or necessity as not adequate defense where 
violations of Sec.3 involved. 2. ee ee 681 
Economizing and saving qualities of product, misrepresenting as to______ 537 
Educational and informative qualities of product, misrepresenting as to___ 587 
Educational institution, falsely representing individual or private busi- 
HYSTERIA a, eel a RAI Ae On a 102, 715 
Hleemosynary or charitable enterprise, misrepresenting commercial busi- 
11.2) | TRE aie es, pe ee ean a apa dy iene ase IE oy ap 372 
Hnforcing dealings or payments wrongfully: 
Through— 

Unauthorized charges for advertising renewals________________ 354 
Mauipment, MISteDresenting BS. LO. ao en oe te ee 372 
“Eureka”: As well- and favorably-known trade name___________________ 783 
Evidence: See also Testimony ; Expert testimony. 

ACEQUACY OL, WEL NCO = sana cae cee ea ee 762 
Appraised pro and con re promised “satisfactory” performance______ 1030 


Cross-examination, examiner’s refusal to permit further, as not 
prejudicia | ee nn enero we eee 1047 
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Evidence: See also Testimony ; Expert testimony—Continued 
Hearsay rule, examiner sustained as to admissability of certain let- 

POU Sad SEG CON i OTBE One t a 1047 
EAU ERC MATA OGL, CAIN eee ee eR oe ee ee 202 762 
Tests by private testing organization, as not biased___._____________ 1030) 

Hxaminer : 
iG QUE G Met ae SS ee a SR er Pe a” ae 699: 
Not sustained as to— 
Competitive injury in price discrimination case__________-___- 13 
Evidence. insufficient to sustain charge_.__.____-__-_-----_-__. 791 
TIMING TERS ee ea ee ree ese Ce 806 
Inclusion of particular respondents_______-__________________. 454. 
iotteryamerchandisine prohibitions... =e 476 
MSIRDe TA DOIN CTOs SGA fae ee See ee ee ee 1070 
Price determination and finding in price discrimination case____ 30 
Respondents’ inclusion in individual capacity__________________ 460 
Examiner : 
Sustained as to— 
Admission of letters under exception to “hearsay rule”__________ 1047 
@ease and desist Orden. 8s ee ee ee 379 
She) eS ee ee ae ee eee ee 681, 851 
PST Seal OT CLOT ak ae a et 1083 
ADDN 0 OCC SS ao a ee ee eee sl BD) 
Fividenee insufficient to sustain charge_.__=——.-=-.-2.---__3— 791 
Hxclusive-dealing contracts and coercive enforcement_________ 281 
UN SS pes ee 454, 460, 783, 828, 838, 851 
otteny. merchandising. a. ee a ee ees 476 
Procedural rulings— 4 
TSE BOt WITNESS SCS xe am a eS 281 
Papers referred to by witness on cross-examination_________ 281 
Relevancy and materiality of matter excluded__.___-_____-__- 281 


Refusal to permit further cross-examination, as not prejudicial__ 1047 
Significance of “B. L.” degree as offered by correspondence school. . 1083 
Exchange of information, fixing prices through_____._----_-_-__---__ 738, T47 
Exclusive and restrictive contracts and dealings. See Dealing, etc. 
Exclusive dealing: 
In violation of Secs. 3 or 5. See every etc. ; Coercing, etc.; Dealing, 


ete. a 
No defense that competition increased_.----______-___----__-__--.4= 281 
Relative merits of products and selling techniques as no defense____- 281 


Hxclusive-dealing contracts: 
Competitive effects under law, as not negatived, under cicumstances, 
by showing of increase in number of competitors and volume of com- 
MOUU CI VC gD US ICS Sa ee 281 
Seller’s advantage, by virtue of its.specially developed and adapted 
consumer approach, as no defense if competition prejudiced under 


Expediency, necessity, or economic merit as not adequate defense where 
violation of Sec. 3 involved_------- ee rr ae 5 SN Re ee en 681 
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Expert testimony: 
Conflicting*medical, appraised. 2 ese re ee eee 791, 806 
Experts’, for complaint, accepted by hearing examiner as basis for 
fin dines labsente COMtLAWL COM y aa ee er eer 838 
Metlicalaeappraised ta aac a a eat rae rts tae ere 851 
Failing to make material disclosure. See Neglecting, etc. 
Talse advertising. See Advertising falsely or misleadingly. 
False and misleading labels, supplying___-_______-_____-_------__--__-___ 1097 
Fish and Wildlife Service, claiming indorsement or approval of falsely____ 92 
Fisheries Cooperative Marketing Act: Saving clause re in desist order____£._ 863 
Fixing prices concertedly. See Combining, etc. 
Foot: Corrective treatment and measures, criteria_____-_-___________-_-__ 806 
Foreign or imported products or parts: 
Deceptive failure to disclose. See Neglecting, ete. 
Misrepresenting as domestic. See Advertising, ete.; Concealing, etc. ; 
Misbranding, etc.; Neglecting, etc.; Using misleading, etc. 
Popularity of and preference for certain___________-_______-___-_-L_-_ 987 
Preference for, domestic over s2<—_ 222225023 257, 603, 707 
Preferencerfor, Over domMmestic-~ see ee 11 
Public understanding as to origin, absent disclosure____________-___ 11, 


603, 699, 707, 783, 907, 980 
Representing as domestic. See Advertising, etc.; Assuming, etc. ; Mis- 
branding, etc., Neglecting, etc. ; Using misleading, etc. 
Foreign source or origin of product: 
Failing to reveal. See Concealing, ete; Neglecting, etc. 
Misrepresenting as to. See Advertising, ete.; Misbranding, etc. ; Neg- 
lecting, etc.; Using misleading, etc. , 


“Free” ; 
Criteria involved in misuse of word__--_--=-________-_______-_-____ 778 
Misrepresenting goods or services aS___-_-_____~-_ 184, 225, 484, 454, 662, 926 
Use of word not misleading; conditions for obtaining articles free 
clearly stated, based on Walter J. Black, Inc.__-_--___-___-__-_-____ 434 
Rreight equalization’ ‘systema, using. {223 2222" eee 364 
French perfumes: Public preference and demand for, over domestic______ 987 
Full-requirement contracts, unlawful use of______________________ 681 
Functional effectiveness or operation of product, misrepresenting as to____ 92, 


184, 300, 400, 548, 576, 616, 635, 806, 838, 938, 1006, 1030 
Furnishing means and instrumentalities of misrepresentation and decep- 
tion: 


Through supplying false and misleading— 


A@vertisings 2-8 eee ee 851 
Babels 2c 2oPAs pew seed Ton eh with dob Bisse eri iegen 1097 
Purported self-testing or diagnosing devices____._.__._____________ 184 
German origin of product, failing to reveal__-___.._-___._...-._ 202 
Good will and trade name: Protection of as alleged defense to exclusive- 
dealing contracts as not persuasive_______-___--_-_ 681 
Government approval or indorsement of product, misrepresenting as to_. 179, 762 
Government or war surplus, misrepresenting product as___-__.______ | 184 
Guarantee against price decline, concertedly urging___--______- 406 
“Guarantee”: Use of term held not misleading____.....-.._____ 704 
Guarantees: Misrepresenting as to______.0_____ 257, 603, 699, 707, 1103 


Hair, loss of: Public susceptibility to claimed remedies for______________ 791 
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Healthful qualities of product, misrepresenting as to. See Medicinal, 
therapeutic, etc. 
Hearing examiner. See Examiner. 
Heat-flow tests, misrepresenting as applicable____..______ 156 
History of competitors’ products, misrepresenting as to_____..__________ 179 
History of product, misrepresenting as to_.______________ 184, 424, 635, 721, 851 
Hog-Cholera Virus Act: Not depriving Commission of jurisdiction under 
DeCmom Oly Ole ACL = 2a—- enue SOE Ih BIS O miluseiiigualte” 7h 681 
eitoover’’ > As well-known-trade name...) 0 783 
“Hudson”: as well-known trade name__.-________________._ 699 
Identity of business, misrepresenting as to____-________. 372 
“Tilinois” : Misleading use as trade name_______________ 11 
Imported products or parts: 
Hailine to.reveal. foreign origin! Ys vow See ee ee PD 
Misrepresenting as domestic_______________-____-_-_-_-- 699, 707, 907 
Misrenresenting «domestic ass 2.22 oo 11, 987 
Preference for domestic over_-____________-__ 257, 603, 707 
Preference for, over domestic...--.-..-- 0 Lo LL 11 
Public understanding as to origin, absent disclosure___.______________ Ame 
603, 699, 707, 783, 907, 980 
Individual’s special selection, misrepresenting as to____________________ 762 


Indorsement or approval of product, misrepresenting as to_ 92, 102, 179, 460, 938 
Inducing and receiving discriminations in price in violation of Sec. 


ERG, yen ee ee re a ee 125, 213 
Informed or non-deceived trade, where ultimate consumer potentially de- 
PCI CCl eee eA ay a Sere eo a ae ee Sa Se a pe A ee 783 
“Institute”, misrepresenting : 
Gorrespondence Fschool "asset e! foe Pee, 20 eee ees a Se 715 
PDIVALCEDUSINGSS AS— 22 U UNG IP os IEE we Seek eee SL See so ee 434 
Insulating qualities of product, misrepresenting as to_____-_______________ 156 
Interlocking directorates: In violation of Sec. 8 of the Clayton Act________ B47 
Interlocutory orders with opinions: 
Complaint charging merger of flour mills held improperly dismissed__ 555 
Denial of motion to join acquired company as party respondent in mer- 
ger proceeding—flour, feeds, ete_._---________--_~__----- 1-2 _ 1110 


Denial of motion to modify order because of competitive disadvantage 
attendant on compliance—false advertising—medicinal preparation. 1024 
Denial of motions to dismiss complaints alleging knowingly inducing 


prices GiscriminatlOns=<2s= sai s22- See == eee ee 952 
Denial of rehearing of appeal for bill of particulars—canned fruit___.. 177 
Exclusive-dealing contracts—stricken evidence re effect on competition 

heldincleyant-——hearingaidg_et slew eh ele fe ee 485 
Hearing examiner held to have jurisdiction to hear complaint of resale 

price maintenance—photographic products______________-________ 317 
Motion to reconsider, on ground of changes in Commission, denied___._ 589 
Remand for further evidence re fixing of publication dates and resale 

price--maintenance—book-clubs==2=s==s=csi2 22-3 ee 263 
Reversal of initial decision dismissing case and remand with instruc- 

GOS“ price di xi e=—C1crus Trubs ss ee ee ee a ee 959 
Subpoenas duces tecum issued by hearing examiner to respondent’s 

competitors-quashed=_=s-222 Us Se aS Se ee es 624: 


Investigations and tests, misrepresenting as to--_----_--_-__-_ fe eer) oe 179 
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Jobs and employment, misrepresenting as to------------------------ 102, 762 
“Kashmoor”: As trade name for non-cashmere fabric and subject to proper 
j FO ooo et eee oe ee = 470 
Glarification..c2 tite eee ee eee 
“Kodachrome”, portraits misrepresented as_-_-------~------------------ 1103 
Labels, wool products : 
Removing or obliterating____--_--_--------------------------------- 657 
Supplying false and misleading_------------------------------~----- 1097 
Limited: Misrepresenting offers or supply as----------~-------------- 102 
Limited or special: Misrepresenting offers as_---------~---------------- 603 
Location of business, misrepresenting___------------------------------ 18, 354 
Lottery devices, plans, or schemes : 
Selling or supplying in commerce_-----------=---~--=--- 242, 489, 648, 816 
Usingsin merchandising. 2-442 >= == 2 eee eee 476, 489, 648 
“Made in U. S. A.”, misrepresenting product as___-------------~+---- 202, 699 
Maintaining resale prices: 
Through— 
Agreements—As affected by McGuire Act___--_----_--------- 30, 54 73 
Agreements. and .contracts__..._.____.__-bessteh sae ae 738, 747 
Concert of action and policing thereof_____--___-------_--_-- 738, TA7 
Rixing»diseounts, concertedlyst22-+ 2 aSee e 406 
Policing and enforcing illegal arrangements or contracts____~_ 738, T4A7 
Publishing identical price lists concertedly______-__-__---------_- 406 
Urging manufacturers to maintain suggested resale prices______ 406 
Maker of product: 
Deceptive, .failure,.to.,revealicedeteonSsa ote eee See 603, 980 
Misrepresenting, as/t0. 4. t 2..2hts ea ate 5 Bee ee ae eee 11, 
164, 184, 215, 390, 603, 641, 699, 707, 907, 912, 917, 922, 976, 980, 987 
Manufacture or preparation of product, misrepresenting as to__-______ Shek 
127, 184, 202, 219, 372, 400, 576, 641, 956, 1006, 1020, 1030, 1103 
Manufacturer : 
Misrepresenting. aS (0522.4. 222222 eu Ue i eee 872 
Misrepresenting,.as,dealerzi2. =. 223! 425. Jeeta sting See Boe 11 
Misrepresenting: dealer.ass22-ti oc cond) 8. eee ete es See 321 
Markings, removing from wool products._.--2.-_ =--=1--~_-.___ 4 657 
McGuire Act: As involved in resale price maintenance charge_______ 30, 54, 73 


Medical misrepresentations: Public interest in, as possibly great, notwith- 
standing small sales 


phy Rtangcte isiedig Beene <n ae EER ee, Se Re 838 
Medicinal or reducing preparation: Change in formula prior to complaint, 

8s not ground, for’ dismissal_—_ =.= 460 
Medicinal, therapeutic, remedial, or healthful qualities or properties of 

product, misrepresenting as, tO. std tet ts ee ee Nee eerene En Li lu cA 

321, 434, 543, 576, 616, 641, 650, 715, 721, 754, 791, 828, 838, 851, 1006 

Milk: Competitive effect of any appreciable difference in price of________ 395 

Mineral health facts, misrepresenting___..____._____-.________________ 321 

Misbranding or mislabeling: 
As to— 

Composition ,of :productzae+ 32. tae e ee 470 

Wool Products Labeling Act__..-4-._-~_4-____ lit 

164, 215, 337, 342, 360, 390, 657, 912, 917, 922, 976, 1097 

MTCC C00CSs os-ascendpicininns ink ithe dian coe) cinta sel een 454 

Manufacture or preparation of product_____............ 576 

“Made. in, U..S:1Acils= 2. te baed eee rie ae ea Gee 202 


te 
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Misbranding or mislabeling—Continued 
As to—Continued 
el (oC temeeres ste eae eS nee en, te ee _* SR 454, 1030 
Qualities, properties, or results of product— 
(SEV RAO ORS a Sa aa ae a dee teal lagen dedi dv Sa 127 
Functional effectiveness or operation___________.________ 576, 1006 
Medicinal, tnetapeutic, CLC. 2. ee 85, 576, 1006 
BOPLDCDCOLGHMOL: NCA UN aa sen a ee ee ee 85, 127 
ETOventVeCnORSDrOLCCLIVG= cea. ees Ne ee 85, 127 
NclentincroOrOther relevant acts. <~ nce ee ee 1006 
Source or origin of product— 
Makersormseuieresono aaa 11, 603, 699, 707, 783, 907, 980, 987 
WoOle Products labeling A Clas. a2 2— ae ee ie 
164, 215, 337, 342, 360, 390, 912, 917, 922, 976, 1097, 1120 
Place— 
Domestiesproductsas imported. 2-2. ee 987 
Foreign and domestic product, commingled, being 
CO Wy TAY ENSY ah oma om era A ea ly a oltre MRS a 202 
Foreign or imported product or parts as Gomestic” es cae a lal 


603, 699, 707, 907, 980 
Misrepresenting business status, advantages, or connections: 


As to— 
Commercial being charitable enterprise________________________ 372 
Connections or arrangements with others_--_-__-___-__________ 762 

VE TNA TIN CT pa wet Soe 102 
Correspondence school being— 

ONG 2 een a i ee ee 1070 

STAG SATU > aa I a eee eA i Senn path Se a ae 715 

NEO VaESCUOO sam = a rw ee ee ee ee 1070 
Dealer being— 

IMAMUES COUPER =e ae a nn eae eon eee 11, 321 
BRUNI IM CI te a a i ee eee eae ae 372 
MAnNaneCla DACKING =. 22s — cae a ee ae ee eee 762 
Governments cCOnneCtlON. 26S anna. ae a eee ee a eee 762 
FUG ISTE ES ye CaieS La) EIST oar ae ne es oe oe 
Individual or private business being— 

SOO TU Cig ee oes ee oe Sa en ee 721 

Educational or research institution______-__--______-_____- 102, 715 

DN VAIS IO AOC Tos DE OLLI Cie ee ee 18 

Weleralls a Olean Za OU 2. -< te  ee ee e 184 
Indorsement or approval— 

(GYAN TAS] I SS Ses Se ee ee eee a 102 
Jobs and employment— 

@ivaleser Vite 22. oe a ee ee ee eee 102 
MOCATLON TOL. DUSINCSS anon a a a ea ae ee eee ee eee 18 
Nature of business_----------------------------------------- 18, 102 
OiicesvOr DLANCNeSs nase. — eee ee eee 1103 
jOperations general y= Wee ee 372, 762 
Organization and operation—--— 2-228 184, 730 
Patent or, other exclusive, rents 22.22. a5 ee 754 
PErSOnMeMmOle Slo 2 ee eee eee ee eae em 102, 715. 

WMeriWaAlOlOSIStS == ae eee ee ee ee eee ee 721, 754 

RIPEN G II OL OS 18 5 ener eases aerate are ee ee epg ee 721, 754 
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Misrepresenting business status, advantages, or connections—Continued 
As to—Continued 
Plant and equipment__-_------------------------------------- 662 
Qualifications and abilities— 
Professional status— 


Derma tOlOgIStS ane ae ook See eee eee 721, 754 

Doctor’ OF Dries esa tcc ee ae eee 184, 715 

Trichologists _--__--_-_------------------------------ 721, 154 
Retailer being— 

Wholesaler, jobber, or factory distributor________________ 11, 662 
Size\andextentiof business*=_—-.=-- 2 372, 610, 662, 1103 
TEP ELLOS SECT CUS oo ass care a ate ee ce ag an pee 754 
Unique or special advantages_______-___---------~--------~--- 154 

Misrepresenting directly or orally by self or representatives : 
As to— 
Ailments and symptoms— 

Mineral and vitamin deficiency________-----_------------- 321 
Armed Forces— 

Wemand. fOr STAG Wate sas ee eee 762 

REV CYULET CURING oe ee ew 762 
Business status, advantages, or connections— 

Commercial as charitable enterprise-_--_.__-___-__--_______ 372 

Customer connection _-2 se ee ee eee 354 

MQuIpMent —ss—.525 56688 <a ee ee 372 

Identity of ‘busineSs22-—.__._ <  e eee 372 

Government connection— 

Civil) Service* Commission == S22 er eee 102 

Individual or private business being— 

Newspaper. publishers 2222S Sasa 18 
Non-profit organizationios3o-coeo eee ee eee 18 

Locations. 12. 52. - aasn console ee ebe so een eee 18, 354 

Operations -zeneraly eee 372 

Organization and -operationc. 2. ee 730 

Personnel’. or 'stafiss ese eee 102 

Size and extent of business_-_..-2_--2______-_-_ 372 

Unique or ‘special ‘advantages222 o_o. see ee ee 102 
Comparative merits:of producta----- oo 321 
Composition of product— 

iW OOltProducts? Labeling Acti ic. — ee 1097 
Delivery of products oa at ee te ee ee 1103 
Harnings Oe eee ee Be. fi. oe 762 
Free goods 2.223. 22. 23 5. SO Se a eee ee 926 
Government indorsement or approval— 

Civil Service (Commission: ta.— a eee eee a Oe 
Gnarantees. scl 2 se ee 1103 
Jopaand: employment. — Si a ee 102 
Manufacture or preparation of product_______________________ 1020 

Blind-madeue Leelee ee oe i 117, 372 

“Kodachrome” natural color portraits___..........___ 1108 

New-appearing product or parts being US@0 22 207 
Nature of product or service_______-____- 18, 102, 354, 1103 


Opportunities in product or service.__.._..____.._..._.___ 102, 762 
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Misrepresenting directly or orally by self or representatives—Continued ey 
As to—Continued 
Prices— 
Exaggerated, fictitious being regular and customary________ 603 
sil sered Weed OL mSpeClala sens seen Ree Ty 2 1020 
Qualities, properties, or results of product— 
Medicinal therapeutic, ete. 2.2 3 ee 321 
EASY Rea 8 FS Maa Et Ra ee tA es Aa tS Oe Ae bo oe 7162 
Sample, offer, or order conformance____-______ 18, 762, 926, 1020, 1103 
Scientific or other relevant facts________________________ 321, 354, 762 
Source or origin of product— 
Maker“or seller ss22225 2-5 <i hs EU Tee See ote 603, 980 
Pla cesses aaa nese ea aa Se eee et Le ets es 18 
Foreign or imported product or parts as domestic______ 980 
Specialvor limited offers: 222 <n aetna ee ae 102 
Success, use, or standing of product_---_-____.________________ 18, 354 
Perms rand cond itions22 =e oe SS RE eee eye IT 18, 762 
Undertakings: -in -general_-_ 22 ee 18, 372, 762, 926 
Unique satvantagedss #2 Ses Mie re i) ee 2 Se Seer 102 
Misrepresenting prices: 
As to— 
Exaggerated, fictitious being regular and customary___-----____ 184, 
196, 454, 580, 603, 635, 707, 1030 
Retail being wholesale or discounted----------_-----_______-__ 662 
NNCCHIER = Sa VAN Sssa= === — eas ae eee ee ee eee 580 
Usual as reduced or special____________---_---- 196, 543, 580, 603, 1020 
Moistureproof qualities of product, misrepresenting as to_____-___-_--___ 156 
Money-back guarantee, misrepresenting as to---_-----------------------~ 987 
Monopolize, concerted action to. See Combining, ete. 
Names: 
‘Product or brand, using misleading-_______-_____ 608, 699, 707, 907, 980, 987 
Public preference for products with well-known______--_-_- 603, 707, 907, 980 
National Labor Relations Board: Employee status as to unions when 
undetermined, in price-fixing proceeding, left to____________________-_- 863 
Nature of business, misrepresenting___.____-________-__-_--__-----_--_- 102 
Nature of product or service, misrepresenting as to-______-_____--______-_ 18, 


102, 170, 219, 354, 434, 650, 715, 1103 
Necessity, economic merit, or expediency as not adequate defense where 


BEVIOIALION OL) SCG, opi VOlV CO seen re sa er ee ee ee 681 
Neglecting, unfairly or deceptively, to make material disclosure : 
As to— 
Gomposition of products= <2. =-22242- POC sae Bute 170 
Wool Products Labeling Act_2.—==_ =) 2 1, 
164, 215, 337, 342, 360, 390, 657, 912, 917, 922, 976, 1097 
* Manufacture or preparation of product______-______________-_--_ 956 
New-appearing product or parts being used_____________________ 207 
--Non-standard character of product______--_-__________________ 1020 
Qualities; properties, or results of product— 
MUNCHONAlE el CClLVCHENS saat oe tee ee Le eee se 184 
7 Safety of product— 
aby! Plaurmepiiy tesa ance ee OE ee ee 1044 


ot s-Selentifie-or-other-relevant facts==---=2-=--") Sh 2h ee sr 650 
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Neglecting, unfairly or deceptively, to make material disclosure—Continued 
As to—Continued 


Source or origin of product__-__----------------------------- 558, 824 
Maker or seller_______----------------------------------- 707 
Wool Products Labeling Act__-_------------------------ 1, 
164, 215, 337, 342, 360, 390, 912, 917, 922, 976, 1097, 1120 
Place— 
Foreign or imported product or parts as domestic___--- $15 
257, 603, 699, 707, 783, 907, 980 
Foreign or imported product or parts as not domestic__--_ 202 
New-appearing product or parts: 
Deceptive failure to reveal fact of ______--------------------------- 207 
Public belief as new, lacking disclosure_____--___-------_---------- 207 
Newspaper publisher, individual falsely representing self as___-_--------- 18 
Non-disclosure, deceptive. See Neglecting, ete. 
Non-fattening qualities of product, misrepresenting as to____-__---------- 219 
Non-profit, representing business falsely as____-____-_-----------~---------- 18 
Non-standard character of product, failing to disclose__-_________-_------~- 1020 
Non-tarnishing qualities of product, misrepresenting as to_________-__--- 184 
Notice of competitive dealing, requiring customer’s___-_-_____-_________ 738, TAT 
Nutritive qualities of product, misrepresenting as to___--_--------_ 111, 219, 616 


Offering unfair, improper, or deceptive inducements to purchase or deal: 
Through misrepresenting— 


Affidavits’... Bae ene mee eee ee Bea ee eee 662 
Customer. connectionsor actions.-_ =. 2 = a ee ee 354 
Wari «S| a a as Pewee ee Ee ee et 715, 762 
Free goods or services____.________ 184, 225, 434, 454, 662, 778, 791, 926 
Guarantees e522 sa 257, 603, 699, 707, 1103 
Individual’s,, special selection 29 a ee 762 
Jobs yand “employmenti.2- oo ne ee ee 762 
Givil eserwice:.— =. 2. 2 eae ee ee 102 
Money-back .2uarante@s. ee 320 See te ee ee oh ee ee 987 
Offers, ar.supply as limibed 7 2 ant te ee ee 102 
Opportunities in product or service_______________ 102, 580, 715, 730. 762 
Refunds 4 ioe os eee ee ee 762 
Repair or replacement guarantee____________--________________ 1030 
Regults,eysranteess. ene ee Sk 102 
Sample, offer, or order conformance________ 18, 610, 762, 926, 1020, 1103 
ps aat Of eran et oe ee et 11, 418, 580, 603, 730, 980 
Scientific or other relevant facts______.___________ 102, 354, 580, 730, 762 
BNACIBLOMOIR ikke occ ees 608, 987, 1020" 
Perms anc conditions. == 3 ee ee ee 18, 418, 603, 610, 662, 762 
Undertakings in general_____________ 18, 372, 418, 603, 610, 730, 762, 926 
Offices or branches, misrepresenting as to___-____________....._ 1103 


Old or used product or parts being new, misrepresenting as to. See Mis- 
representing directly, etc.; Neglecting, etc, 
Opportunities in product or service, misrepresenting as to_______________ 102, 


580, 715, 730, 762,1070 
Origin or source of product: 


Failing to reveal, in violation of Wool Products Labeling Act_______ Ss 1, 


164, 215, 337, 342, 360, 390, 912, 917, 922, 976, 1097, 1120 
Misrepresehting ias. t0..2...<-.0cuebe-benuetes «tan ee a ee uk 


11, 184, 202, 257, 337, 342, 390, 603, 699, 707, 783, 907, 912, 917, 922, 
976, 980, 987, 1097. 


INDEX 1197 


DECISIONS AND ORDERS 


Page 
“Orthopedic” qualities or properties of product, misrepresenting_______ SOA 806 
Papers and documents, examiner’s ruling re, sustained_________________ 281 
Passing off : 
Through using— 
Brand names of well-known concerns_________________________ 11, 
603, 699, 707, 783, 907, 980, 987 
Patent or other rights, misrepresenting as to____________-___________ 754 
Performance of competitors’ products, disparaging___________________ 179, 424 
Perfumes, public preference for French over domestic__________________ 987 
Personnel or staff, misrepresenting as to___-_______-_________ 102, 715, 721, 754 
Plant and equipment, misrepresenting as to___-________________________ 662 
Policing and concert of action: Fixing and maintaining resale prices 
EEN Uo Ll eee ete ee eee ere ee i ee ee ee 738, 747 
Pooled unit purchases of chain stores and buying groups, discriminating 
RC CMU O US Nene eee eae ene eee ae ee ee 932 
Post Office Department affidavit of discontinuance, charges of complaint 
CSU SSCUMEL OL OWING nee See cee ena ee eee ee eee 184 
Preference, public: See Public preference. 
For articles manufactured by well-known concerns__________-___-__. 699 
For domestic, over toreign ‘products__..--~-- sles 603, 907 
Preventive or protective qualities or properties of product, misrepre- 
STOWE YS) TWD eee Re a ea te tpt pg ba ah lac paseo ated oe 85, 127, 616 
Price contracts, resale: Fixing prices through_---____-__-__-_____-_ 738, 747 
Price decline, guarantee against: Concertedly urging to control trade prac- 
ICC SROCRE a Vee ee ee ae eee et ae nae ae 406 
Price discrimination : See also Discriminating in price, etc. 
Cost justification in connection with=---~2-_—_2_____- ee 30 
Factors affecting and materiality of price_________________-_---_--_ 30 
Meeting competition, etc., as defense to_-_-_----------------------_ 30 
Price lists, identical: Publishing concertedly to bring about and enforce 
TESalenlice  MeaiMtenanCOss <n ak oan ne oe a eee 406 
PMc wmisorandineg Or mislabelin’ 98 CO." a eee 454 
Price protection of warehouse stocks upon price decline, discriminating 
in price in violation of Sec. 2 (a) of the Clayton Act through. (See Dis- 
(oe ST EUTRYEN ab DNS 1S) pe ppl apap a ae el ea 494, 5138, 525 
Prices: 
Combining to fix and stabilize. See Combining, etc.; Maintaining 
resale prices. 
Misrepresenting. See Advertising, etc.; Misbranding, etc.; Misrepre- 
senting directly, etc.; Misrepresenting prices. 
Private business misrepresented as educational institution_______________ 102 
Process, due: As involved in examiner’s ruling, ete_______-_____-_-__--_- 281 
mupeersors, Ciecriminating in favor Of — 8 en nee 333 
Product or trade name, using misleading. See Appropriating, etc.; Using 
misleading, ete. 
Professional status or qualifications, misrepresenting______________ 184, 715, 721 
Protective or preventive qualities of product, misrepresenting as to__ 85, 127, 616 
Public Health Service, falsely claiming indorsement or approval of___-- 92,179 


Public interest: As possibly great, notwithstanding small sales, in medi- 
Cale WigSTE PLC SCI LE Gl OUS ease ee ee ee ee ee ees 838 
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Page 
Symptoms and ailments, misrepresenting as to_------------~---------- 434 
Tags, wool products: 
Removing or obliterating_---------------------------------------- 657 
Supplying false and misleading__-__--_--_-------------------------- 1097 
Terms and conditions, misrepresenting as to___-___------- 418, 603, 610, 662, 762 
Testimonials: Case records—as admissible in absence of makers for 

CLOSS-CXAMINATION 8 en ee ee en ere a a ee 838 

Testimony. See Expert testimony. 
As not found biased by reason of payment of witness’ expense to 
CATING no ne re ae ee er 1030 
Tests: 
Bureau of Standards’ and private testing organization’s, considered 
ANG ADDPAISCC Se eee eaten eee 1030 
Heat-flow, mispresenting as applicable______---------------------- 156 
Tests and investigations, misrepresenting as to-_-___-___--__----_-- 156, 179, 424 
Therapeutic qualities of product, misrepresenting as to. See Advertising, 

ete. ; Medicinal, therapeutic, etc. 

Total-requirement contracts, use of, unlawfully____-_-_---------------- 681 
Trade association : 

Employing in price’ fixinG. = ones ea 863 

Using meeting to control trade practices________-____---_----_--_-- 406 
Trade, brand, or product names: Using misleading_ 11, 603, 699, 707, 907,980, 987 
Trade discounts: Fixing concertedly, for resale price maintenance__-_~-~ 406 
Trade-ins: Requiring distributors to refrain from selling_--_-__-____----_ 281 
Trade name and good will: Protection of, as defense to exclusive dealing, 

NOt” PETSUASLVOx = oe ee ee 681 
Trade names, excision of: Criteria applicable_______-____-__-__---__---_ 470 
Trade or corporate name, assuming or using misleading________________ 11, 

102, 117, 372, 434, 721 
Trade-mark or name, appropriating wrongfully_-_____________________ 11 
Trade Practice Conference Rules: Promulgation of new, as involved in 

Gismissal’ or complaint 22 - er 170 

Trade practices: Combining to control, generally. See Combining, etc. 
‘Trade’ secrets, misrepresenting as t0-_---—--, 754 
“Trichologist”, misrepresenting professional status as___-____________ 721, 754 
ype of ‘product, misrepresenting as tO0c- 2 ec ee ee eee eee 184 
Undertakings in general, misrepresenting as to_ 18, 372, 418, 603, 610, 730, 762, 926 
Unfair acts or practices: Use by others as no defense__________________ 783 


Unfair methods of competition, etc., involved in Commission’s decisions, 
findings, and orders in this volume: See— 

Advertising falsely or misleadingly. r 
Aiding, assisting, and abetting unfair or unlawful act or practice. 
Appropriating trade name or mark wrongfully. 
Assuming or using misleading trade or corporate name. 
Claiming or using indorsements or testimonials falsely or misleadingly. 
Coercing and intimidating. 
Combining or conspiring. 
Concealing or obliterating law-required and informative marking, 
Cutting off competitors’ or others’ supplies or service. 
Dealing on exclusive and tying basis. 
Discriminating in price, ete. 
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, f Page 
Unfair methods of competition, etc., involved in Commission’s decisions, 


findings, and orders in this volume—Continued 

Disparaging or misrepresenting competitiors or their products. 

Enforcing dealings or payments wrongfully. 

Furnishing means and instrumentalities of misrepresentation and 

deception. 

Interlocking directorates. 

Maintaining resale prices. 

Misbranding or mislabeling. 

Misrepresenting business status, advantages, or connections. 

Misrepresenting directly or orally by self or representatives. 

Misrepresenting prices. 

Neglecting, unfairly or deceptively, to make material disclosure. 

Offering unfair, improper, or deceptive inducements to purchase or 

deal. 

Passing off. 

Securing agents or representatives misleadingly. 

Selling and quoting on systematic, price-matching basis. 

Simulating competitor or his product. 

Using misleading product name or title. 

Using, selling, or supplying lottery devices or schemes. 
Unions, employee status as to, in price-fixing proceeding, left to National 

MeDO TEC La LONG 2 OOr Oe 2 aE es Se ee eee ers 863 

Union suppliers: Fixing prices through employers’ agreements with______ 863 
Unique nature or advantages of product, misrepresenting as to_ 92,179, 460, 949 
Unique or special advantages of business, misrepresenting as to-__-________ 754 
“Universal”: As well-known trade or product name___--_-____-__-__ 603, 783 
“University”, individual or private business falsely represented as_____-_-_ 102 
U. S. Government, falsely claiming connection with or indorsement of_ 102,179 
Using misleading product name or title: 


As to— 
Compositionnof product + Seer Lee eee Gees Seer. oe ese 470 
Manufacture or preparation of product_-_---_--_-----------_--- 576 
Dector sitormulavorssupervision 2-2. eee See 641 
NGUITCLOL DROGUCts sae. Saeties =. 2 ee ee eee a eee 434 
Qualities, properties, or results of product_____-__--_-_____-___ 434 
Hunttionaln eflectiveness:se220" 22) £2 ee eee ees 576, 806 
Medicinal, therapeutic, etc._..---.--eutoese_h2_s4ese 576, 1006 
Source or origin of product— 
Makers onzseller-.soeeiesee 35 11, 603, 699, 707, 783, 907, 980, 987 
Doctor’s formula or supervision_____-_-_-__-__--------- 641 
Place— 
Foreign or imported product or parts as domestic_______ 11, 


603, 699, 707, 783, 907, 980 
Using, selling, or supplying lottery devices or schemes: 


Selling lottery devices for merchandising_______________--------- 648, 816 
Supplying lottery devices for merchandising____________-___ 242, 476, 816 
Wemepsin, merchandising (3-2 = ee eee a ea 489 
Usual prices, misrepresenting as reduced, ete_-_------_-_-------------- 1020 
Value of product, misrepresenting as to__.-__--__---_---.-.--------- 184, 196 
Veterans’ organization, misrepresenting business as____-._-----==------ 184 


Vitamin health facts, misrepresenting-.--_-------------------~-------- 321 
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Page 
Vitamins, loss by peeling or cooking not established by record 22 Sees 3_ 434 
War surplus, misrepresenting product as__-----------~------------------ 184 
Waterproofing qualities of product, misrepresenting_-------------------- 949 
Well-known concerns: Public preference for articles manufactured 
by 2822. Senet re et 2 ee See ees See ee eae o 603, 707 
Wholesale prices, misrepresenting retail as--------------------------- 662 
“Wholesalers”, competitively acceptable: Limiting trade association mem- 
bership to_...--_--------------------~-------=+--+-+---=----=---=--- 406 
Wholesaler, misrepresenting concern as__-_-----~------~---------------- 662 
Witnesses, list of : Examiner’s ruling re sustained__-----------------_-- 281 
Wool Products Labeling Act, misbranding under___-___--------------_-- 1, 
164, 215, 337, 342, 360, 390, 657, 912, 917, 922, 976, 1097 
Zone, freight equalization and other delivered-price systems, using-------- 364 
STIPULATIONS 
Page 
Advertising falsely or misleadingly : 
As to— 
Business status, advantages, or connections— 
Dealer being— 
Laboratory’ To 295 rab Vyas ie 1166 (8541) 
Manufactureris sities fle ee eee 1165. (8538) 
ESOP Yea oscac aaa Wawa ace mage cee ieee 1165 (8538) 
Cireulation of ‘productoecu ses Seen? eee ee 1138 (8486) 
Comparative data or merits_______--_--_--------------_-_ 1139 (8488), 


1142 (8495), 1150 (8510), 1152 (8514), 1153 (8516), 1159 (8527), 
1161 (8532), 1162 (8534) 

Compodsition“of ‘productii2_ Sau ae Se a eee 1131 (8241), 
1145 (8502), 1154 (8518, 8519), 1159 (8527), 1162 (85338, 8534), 
1163 (8535), 1165 (8538), 1166 (8541). 


Domestic product being imported____-___________________ 1152 (8515), 
1155 (8520, 8521, 8522), 1163 (8535). 

Effectiveness of product____-.___-_-_----_-_-_____-a__ 1132 (02369), 
1140 (8491, 8492) 

SCOP Ca erewnserenacewraneuuna ancrqn vane swncaret tsar ae Bi 10.94 1141 (8494) 
BTCC: .LOOWS.cronceut eee Oe Sea Sie ROR Pea reiy eee 1136 (8483) 
GUATALCEGS sateatienie ete entre 1138 (8487), 1148 (8507), 1154 (8518) 
History. .of. products oo ac uname ee ee ee 1144 (8500), 


1152 (8514), 1159 (8527), 1161 (8530), 
Indorsement or approval of product— 


Agricultural.authoritiessiuues 20 eid Bess 1159 (8527) 

DOCtOTS oan er a ee 1149 (8508). 

U. S. Department of Agriculture_____.-____________ 1140 (8492) 

Manufacture or preparation of product________-_______ 1182 (02369), 

1138 (8487), 1142 (8495), 1154 (8518) 

Abridgment or condensation____________ 1142 (8496), 1143 (8497) 

Handmade.s2-. 22k uLeto1ag Jo). saabyraks spe teil apy 1152 (8513) 
SETOM CST 10 aeunseerawrsiswrerenncenaaistne LOE 1152 (8513) 

Individual personal care_____________-_- 1152 (8513) 
“Precision” ccc senses LIC BS. UU ee tien or he 1164 (8536) © 
Nature of product.2U2 seuleuil aailvewrsiemlie: esiog 1181 (8241), 


1132 (02369), 11387 (8485), 1152 (8513), 1160 (8528), 1161 (8530) 


ei 
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Page 
Advertising falsely or misleadingly—Continued 


As to—Continued 


Old or used product being new_______-_________________ 1143 (8499) 
Operationsof-produe ta ar re rn 1189 (8488) 
ALLS OLCQ UIP MEN tae ee A es Rivet 1188 (8487) 
Prices— 
IncLAlleaAsmwholesales 2.5. 22 2 Saee se ee 1161 (8581) 
Wsual.being reduced. & 2.) Sa ee a 1148 (8507) 
Qualities, properties, or results of product— 
Auxiliary, improving, and supplemental_____________ 1160 (8529) 
Sleansing-Otery Shek. 2 ee ae Se SOR ee 1131 (8241) 
MOsmIet Cee ee ee ee BOA Tata 1132 (02369) 
WQCGUONAN tere a oe oS ee 1160 (8528) 
POUT ADT Vise eet SURE or SB ss ae eo RT 1181 (8241), 
x 1145 (8503), 1148 (8507) 
Germicidal svete es sens et ee 1141 (8493), 1153 (8516) 
WASeCHCI Alaa see ee ea ens ae ere 1140 (8492), 1165 (85389) 
Medicinal, therapeutic, remedial, or healthful______ 1132 (02369), 


1136 (8483), 1137 (8485), 1144 (8500, 8501), 1147 (8505), 
1149 (8508), 1150 (8510), 1151 (8511), 1154 (8519), 1160 (8528), 
1161 (8530), 1162 (8534), 1166 (8540, 8541). 


Bow] tryeast —+--Sa5 S25 sees sea Sasee se tease EBs 1161 (8532) 
Mildew procting) Ses as 2) eee a as Se ee ee 1141 (8493) 
Moc proof eee oe ee ene meee ene an ee es eee 1141 (8493) 
Non ta ding... eae et ee ee eee 1148 (8498) 
INGtritiveses. S22 —- te ee ee ee eee 1162 (8534) 
iPreventives.c eo eee eS 1131 (8241), 

1144 (8501), 1149 (8508), 1150 (8509), 1166 (8540) 

Productivitys+- 2. =o ne et ee 1161 (8532) 
Protectivesieas< aoe e Se ee ee es eee 1141 (8493) 
Rust-tandtarnish-proofing = ===5= =. = Ss" = -seessss 1140 (8491) 
Waiterprooling 22 ee SS a eee ee 1140 (8491) 
MALELYAOL PEOGUC tee a ee ee ee eee 1131 (8241), 


1143 (8498), 1152 (8514), 1153 (8516), 1159 (8527), 1160 (8529), 

1161 (8530), 1165 (8539). 
Scientific or other relevant facts. 1144 (8501), 1145 (8502), 1147 (8505), 
1151 (8512), 1152 (8514), 1162 (8534), 1165 (8538, 8539) 


SIZelOLe DlLOdUChaweee a= eo ne nes seen s saan sess oss ase hese 1138 (8487) 
Source or origin of product— 
Domestic product being imported____--------------~ 1163 (8535) 
Maker— 
RedsCross=s2see 25 ES ee ee ea ee 1153 (8517) 
Placement a wee: Se eee eee 1159 (8526) 
Foreign_____- 1152 (8515), 1155 (8520, 8521, 8522), 11638 (8535) 
Success, use, or standing of product__------_ 1132 (02369), 1141 (8494) 
Mente was Beet LMR) Mier ee eee 1153 (8516), 1159 (8527) 
Unique nature of product___-__ 1132 (02369), 1136 (8483), 1159 (8527), 


1160 (8528), 1164 (8536) 
Assuming or using misleading trade or corporate name: 


As to— 
Manufacture or preparation of product__—__---__-------= 1157 (8524) 
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Page 
Claiming or using indorsements or testimonials falsely or misleadingly : 
As to or from— 
Agricultural authorities-_______-_-____-------------------- 1159 (8527) 
WOCtOTS re ee = eee 1149 (8508) 
U. S. Department of Agriculture____-_------------------- 1140 (8492) 
Misbranding or mislabeling : 
As to— 


Composition of product— 
Wool Products Labeling Act. 1145 (8504), 1147 (8506), 1155 (8523), 
1164 (85387) 
Domestic product being imported. 1152 (8515), 1155 (8520, 8521, 8522) 
Source or origin of product— 


Place— 
Woreigns) se oe 1152 (8515), 1155 (8520, 8521, 8522) 
Misrepresenting business status, advantages, or connections: 
As to— 
Dealer being— 
LLaboratery, <3: dds eq-st See tee Pee 1166 (8541) 
Manufaeturer-c22-2 52° 25aens er, sehen: meres 1165 (8538) 
Foreign: officesi.= 2 > :35 pete tas=ei wees sennby pee 1139 (8490) 
History = 2- 2.2 sh he es roe. py pes See 1165 (8538) 
SIO 8 ee ee a ES A or 1157 (8524) 
Misrepresenting directly or orally by self or representatives: 
As to— 
Business status, advantages, or connections— 
Foreign, offices: 22222224 oes. pees) ese Ape 1139 (8490) 
Sizes. 2osue. 23 eee cokes 20. ee eee 1157 (8524) 
Capacitysof products) 23-5 pee, bee a 1137 (8484) 
Harnings 22245. 1s chee oF eis” es Gee 1157 (8524) 
Wree :f000 Sane. 2455 teehee. bee Jee So eee 1135 (8481) 
CQMarantees 25 Sess Joi et eee Bee 1157 (8524), 1158 (8525) 
Old or used product being new__-___--______-______-=__-_ 1135 (8481) 
Chinred stitless ooo oe es Se 1142 (8496), 1148 (8497) 
Prices— 
Usual as reduced s__.-__._2eees. saree 1139 (8490), 1157 (8524) 
Qualities, properties, or results of product— 
Dura bilitya. e+: 223295_08 f= seers cee be pees 1157 (8524) 
Quanti tye. o5. 4. ke ee a 1137 (8484) 
Nafety of - producti... = 2 4 ee ee 1186 (8482) 
Source or origin of product— : 
Domestic as foreign.___________________ 1137 (8484), 1139 (8490) 
Success, use, or standing of product______________________ 1139 (8490) 
Misrepresenting prices: 
As to— 
Retail being wholesale___........4sesee He a oe De 1161 (8531) 
Usual being reduced____________ 1139 (8490), 1148 (8507), 1157 (8524) 
Neglecting, unfairly or deceptively, to make meterial disclosure: 
As to— 


- Composition of product— 
Wool Products Labeling Act_ 1145 (8504), 1147 (8506), 1155 (8523), 


1164 (8537) 
Manufacture or preparation of product— 


Abridgment or condensation_____________ 1142 (8496) , 1148 (8497) 
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Page 
Neglecting,unfairly or deceptively, to make material disclosure—Continued 
As to—Continued 
New appearing product being old, rebuilt, or used_________ 1135 (8481) 
DELO LV AOLsP COU Ces ees a eatme uN MON oe 1166 (8541) 
Source or origin of product— 
ESO el rere een bea era eet ee ee ee ee 1135 (8480) 
Offering unfair, improper, or deceptive inducements to purchase or deal: 
Through misrepresenting— 
ERC OME OOS Want eter sos te Ae ee 1135 (8481), 1186 (8483) 
SCIP MEE WIM RS Ot Sie as ae ae oe ee ee ot ee ee 1188 (8487), 


1148 (8507), 1154 (8518), 1157 (8524), 1158 (8525) 
Securing agents or representatives misleadingly : 
Through misrepresenting— 
ET UETA INT eet ae ae eee eA yr Pe ee 1157 (8524) 
Unfair methods of competition, etc., condemned in this volume. See— 
Advertising falsely or misleadingly. 
Assuming or using misleading trade or corporate name. 
Claiming or using indorsements or testimonials falsely or misleadingly. 
Misbranding or mislabeling. 
Misrepresenting business status, advantages, or connections. 
Misrepresenting directly or orally by self or representatives. 
Misrepresenting prices. 
Neglecting, unfairly or deceptively, to make material disclosure. 
Offering unfair, improper, or deceptive inducements to purchase or 
deal. 
Securing agents or representatives misleadingly. 
Using misleading product name or title. 
Using misleading product name or title: 


As to— 
Composition________ 1131 (8241), 1139 (8490), 1148 (8507), 1154 (8518) ; 
1157 (8524), 1162 (8533), 1163 (8535), 1165 (8538) 
Domestic product being imported________--______-___--__ 1152 (8515), 
1155 (8520, 8521, 8522), 1163 (8535) 
Manutacture or preparations... ..--- = 1188 (8487), 
1148 (8507), 1154 (8518), 1157 (8524) 
POrthopedie,” 2.225 ee 2 Lees Be ee eae ANG I CSa1) 
SUP EOGL SHON ge 2a A= ase tee ee te A es ee ee 1164, (8536) 
Old or used product being new— 
Champedititles = 2 2 a2 a eres 1142 (8496) , 1143 (8497) 
Qualities, properties, or results— 
@leansin esse ee Be ee oe 1131 (8241) 
Deodorant 222-523 22 ee ese ee eS 1139 (8489) 
INOM Raging ee Si Ss oe ee 1186 (8482), 1143 (8498) 
IPRCVEMEIN Omen a eae ee ee eee SS 1131 (8241) 
Source or origin— 
Maker— 
SeACD TI yi he tet eer a a Sieh eo ee ee 1143 (8499) 
TRRCEYO Coa SIS ee em 1153 (8517) 
Place ees a ee ee Sa nes ere te eeS 1159 (8526) 
ATMO TG etn oe re oe rea ee 1152 (8515), 


1155 (8520, 8521, 8522), 1163 (8535) 


ve rt i iegona 


~ r sea xii 
b > ebeatep na = 


pres 
Sad: 


4 a mi 
a, F ‘ 
i : ae WHT 
: Y = TAI | Ay 
" 2 . ay AT ql 
, 4 . = : SO WAH A | HAT HI 
Babe ; - A TAT | 
ca = TH Hl| | | 
| | 
ar J \ ves = 
j x 
iB = ra. ms << ~ aaah 
af al $ — 
. | * ‘ 
i ? : ( S 
. ; i ; 
: che 4 pase 
ue 5 
\ ' ai 
Lor eon pair 
f } ees 
“ 
ae . 
= wet < 4s ( 
) 
\ 
oe 
; i { ; 


